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CHIEF  JUSTICI. 
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GEORGE  B.  LAKE, 
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GEORGE  H.  ROBERTS. 

CLERK   AND   REPORTER. 

GUY  A.  BROWN. 

DEPUTY. 

HILAND  H.  WHEELER. 


ft.  Chief  Justice,  tinder  the  proTislon  of  Bection  6,  Art  VI,  of  the  Con- 
stitution, Chief  Justice  Daniel  Gantt  having  died  May  29, 1878. 

b.  Appointed  by  the  Governor  to  fill  the  vacancy  caused  by  the  death 
of  Chief  Justice  Daniel  Gantt. 
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Sixth  District 

The  volume  uf  laws  quoted  as  the  "  Revised  Statutes  " 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 

The  volume  of  laws  quoted  as  the  "  General  Statutes  " 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Brown. 


This  volume  contains  a  report  of  all  decisions  handed 
down  prior  to  the  October  Term,  1878,  not  previously 
reported.  Opinions  completed  by  Chief  Justice  Gantt 
prior  to  his  death  were  not  filed  until  the  July  Term, 
1878,  and  they  are  consequently  placed  among  the 
decisions  of  that  term. 
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Wilcox  V.  Howell,  44  N.  Y.,  402 308 

Williams  v.  Holmes,  2  Wis.,  144 82 

Willoughby  v.  Moulton,  47  N.  H.,  205 428 

Wolf  V.  Punsford,  4  Ohio,  897 266 

Wood  V.  Colvin,  5  Hill,  280 226 

Wood  V.  Reynolds,  7  W.  &  S.,  406 172 

Woodbum  ▼.  Mosher,  9  Barb.,  256 24 

Wright  V.  Howell,  86  Iowa,  288 226 
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Young  y.  Raincock,  7  0.  B.,  810 404 
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PRESENT: 

Hon.  DANIEL  GANTT,  Chief  Juotich. 

"      SAMUEL  MAXWELL, )  t™,« 
••     GEORGE  B.  LAKE,       \  ^^^^^ 


AuLTMAN  &  Taylor  Mantjfacturing  Company,  appel- 
lee, V.  E.  H.  Richardson  and  others,  appellants. 

1.  Deed:  mibtaks  m  oraittbs's  name.  A  mistake  or  abbreyi 
ation  in  the  name  of  a  grantee  in  a  deed  does  not  necessarily 
invalidate  the  deed,  but  such  mistake  or  abbreviation  may  be 
explained  and  made  certain  and  definite  by  extrinsic  evidence 


2.    .    The  Juibendum  in  a  deed  cannot  divest  the  estate  vested 

by  the  grant  in  the  deed ;  and  when  it  is  repugnant  to  the  grant 
it  must  be  treated  as  of  no  validity  or  effect 

Aj*feal  from  the  district  conrt  of  Johoson   conntj 
Tried  below,  before  Wbaybr,  J.    The  facts  are  stated  io 
the  opinion. 
8 
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Aultman  &  Taylor  Manufacturing  Co.  v.  Richardson. 

S.  P.  Davidson,  for  appellants,  cited  3  Wash,  on 
Real  Property,  Sees.  7,  26.  Simms  v.  Hervey^  19  Iowa, 
288.  Chase  v.  PaVniefr^  29  111.,  306.  Ames  v.  Amea^  5 
Wis.,  166.  Hull  V.  Brown,  25  Wis.,  650.  McKnight 
V.  The  President^  etc.y  of  Mineral  Pointy  1  Pinney,  99. 

T.  Appelgety  for  appellee,  cited  Chamberlain  v.  Crane, 
1  N.  H.,  64.  Bridge  v.  Wellington,  1  Mass.,  219. 
WalUuse  v.  Wallace,  4  Mass.,  135.  Pray  v.  Pierce,  7 
Mass.,  381.  Litchjield  v.  Cudworth,  15  Pick.,  23.  Por- 
ter V.  Irujraia,  Harper,  492.  Ingrajn  v.  Porter,  4  Mc- 
Oord,  198.  3  Kent  Com.,  422.  Shepherd  Touchstone, 
89.  Tyler  v.  Moore,  42  Penn.  St.,  376.  2  Hilliard  on 
Real  Property,  339,  372.  Adams  v.  Frothingham,  3 
Mass.,  352.    8  Washbarn  on  Real  Property,  Sees.  36, 61. 

Gantt,  Oh.  J. 

This  is  a  foreclosure  case,  and  is  brought  into  this 
court  upon  appeal.  The  mortgage  deed  was  executed 
by  the  defendants,  E.  H.  Richardson  and  Parmelia  Rich- 
ardson, to  secure  the  payment  of  two  promissory  notes. 
These  defendants  denied  "  that  they  ever  executed,  ac- 
knowledged, and  delivered  to  plaintiff  the  mortgage 
particularly  described  and  set  out  in  the  petition;"  but 
on  the  trial  of  the  cause  they  ^^  admitted  that  they 
signed  the  paper  which  purports  to  be  the  mortgage, 
and  which  is  attached  to  the  petition,  but  denied  that  the 
said  paper  was  a  mortgage."  The  objections  to  the  deed 
offered  in  evidence  are  that  ^'it  is  irregular,  uncertain 
and  indefinite,"  in  this,  the  grantees  therein  are  ^^ Ault- 
man &  Taylor,  M'f 'g  Oo."  It  is  insisted  that  the  deed 
does  not  contain  the  name  of  a  grantee,  and  it  is  there- 
fore void.  But  in  this  case  grantees  are  named  in  the 
mortgage  deed;  and  the  only  question  is,  whether  the 
abbreviation  by  letters  of  the  words  ^^  Manu&cturing 
Company"  will  invalidate  the  deed. 
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The  case  of  Chase  v.  Palmer^  29  111.,  306,  relied  on, 
only  decides  that  a  deed  without  cmy  name  of  a  grantee, 
when  it  was  executed  and  acknowledged,  is  invalid,  be- 
cause a  deed  is  a  writing  sealed  and  delivered  by  the 
parties,  and  when  executed  there  must  be  in  every  grant 
a  grantor,  a  grantee,  and  a  thing  granted ;  and  the  case 
of  Simms  V,  Rervey^  19  Iowa,  288,  is  to  the  same  effect. 
This  is  the  common  law  rule. 

In  ^771^  V.  Ames  et  iix.j  5  Wis.,  166,  the  court  say 
there  was  a  fatal  variance  between  the  mortgage  des- 
cribed in  the  bill  and  the  one  offered  in  proof,  in 
this,  that  ^'  the  bill  states  the  mortgage  was  conditioned 
for  the  payment  of  $130.72  and  interest,  according  to 
the  note  described  in  the  mortgage,  while  the  mortgage 
offered  in  evidence  was  conditioned  for  the  payment  not 
only  of  the  note,  but  also  to  secure  the  payment  of  $7 
annually  to  the  mortgagees  or  the  survivor,  for  life;" 
heldj  that  it  is  essential  to  correctly  describe  the  condi- 
tion of  the  mortgage  in  the  petition,  because  the  aver- 
ment of  the  condition  is  descriptive  of  that  in  the  mort- 
gage, and  should  correspond  with  it. 

It  will  easily  be  observed  that  the  question  raised  and 
decided  in  the  above  cases  is  very  different  from  that 
raised  in  the  case  at  bar,  and  therefore  cannot  properly 
be  applied  to  the  one  under  consideration.  But  do  the 
abbreviations  used  in  the  name  of  the  grantees  invali- 
date the  mortgage  deed  i    We  think  not. 

In  Staak  v.  Sigelkow^  12  Wis.,  241,  the  question  in 
regard  to  a  mistake  or  abbreviation  in  the  name  of  the 
grantee  is  fully  discussed,  and,  after  a  review  of  English 
and  American  authorities,  it  is  held  that  such  mistake 
or  abbreviation  does  not  necessarily  invalidate  the  deed, 
for  it  may  be  explained.  This  construction  seems  to  be 
based  on  the  general  and  familiar  doctrine  that  deeds 
must  be  construed,  if  it  be  practicable,  so  as  to  give 
effect  to  the  intent  of  the  parties.  Webb  v.  Den^  et  al.y 
17  How.,  579. 
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Again,  the  mortgage  Ib  an  incident  to  the  debt,  and 
BO  far  aB  respects  its  determinate  value,  it  cannot  be  de- 
tached from  the  debt;  and  therefore  it  follows  or  passes 
with  the  assignment  of  the  debt;  hence,  the  notes  and 
the  mortgage  must  be  considered  together.  jRiehairds  v. 
Kountze^  4  Neb.,  208.  Now,  when  the  mortgage,  and 
the  notes  which  are  particularly  described  in  its  condi- 
tions as  to  amount,  date  and  interest,  are  taken  together, 
the  latent  ambiguity  caused  by  the  abbreviation  in  the 
names  of  the  grantees  is  explained  and  made  certain, 
definite,  and  clear.  There  can  be  no  doubt  about  this,  or 
as  to  the  intent  of  the  parties;  and  this  intent  must 
govern. 

Again,  it  was  urged  in  the  argument  for  defendants 
that  because  th^  habendum  is  inconsistent  with  the 
grant,  it  invalidates  the  deed.  In  answer  to  this  point, 
it  is  only  necessary  to  state  that  the  habendum  cannot 
divest  the  estate  vested  by  the  grant  in  the  deed,  and 
that  when  it  is  repugnant  to  the  grant,  it  must  be  treated 
as  of  no  validity  or  effect  8  Wash,  on  Beal  Estate, 
642.    4  Kent  Com.,  529. 

The  final  decree  must  now  be  rendered  in  this  court 
in  favor  of  plaintiffs  against  the  defendants,  E.  H.  Rich- 
ardson and  P.  Richardson,  for  the  amount  of  the  two 
notes  and  interest  thereon,  with  costs,  and  the  usual 
order  of  sale  of  the  mortgaged  premises. 

Deobeb  aoco&dingly. 
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Martin    B.    Cutler    and    Georgr    R.    MicKELWArr, 

PLAINTIFFS    IN    ERROR,   V.    J.    J.    RoBERTS,    DEFENDANT 
IN  ERROR. 

1.  Frinclpal  and  Surety :  bond-,  conditions.  A  bond  which 
is  perfect  on  its  face,  apparently  duly  executed  by  all  whose 
names  appear  therein,  which  purports  to  be  signed  and  delivered 
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by  the  several  obligors,  and  is  actually  delivered  by  the  princi- 
pal without  stipulation,  reservation,  or  condition,  cannot  be 
avoided  by  the  sureties  upon  the  ground  that  they  signed  it  upon 
the  condition  that  it  should  not  be  delivered  unless  it  should  be 
signed  by  other  persons,  who  did  not  sign  the  same,  if  the  obli- 
gee had  no  notice  of  such  condition,  and  nothing  to  put  him  on 
inquiry  as  to  the  manner  of  its  execution. 

2.  :  .  LiABiLiTT  OP  bubbty:  Where  a  bond  con- 
tains in  the  obligatory  part  the  names  of  several  persons  as  sure- 
ties, if  a  pari  sign  the  same  with  an  understanding,  and  on  the 
condition  that  it  is  not  to  be  delivered  to  the  obligee  until  it  is 
signed  by  all  whose  names  appear  in  the  obligatory  part  thereof 
as  sureties,  it  will  not  be  valid  as  to  those  that  do  sign  until  the 
condition  is  complied  with. 

8.    :    :    .    If  there  is  anything  on  the  face  of 

the  bond,  or  in  the  attending  circumstances,  to  apprise  the  obli- 
gee that  the  bond  has  been  delivered  by  the  sureties  to  the  obli- 
gor, to  be  delivered  to  the  obligee  only  upon  certain  conditions 
which  have  not  been  complied  with,  the  sureties  may  plead  the 
failure  to  comply  with  the  conditions  as  a  defense  in  an  action 
on  the  bond. 


:  :  .  A  statutory  bond  must  conform  sub- 
stantially to  the  requirements  of  the  statutes  in  respect  to  its 
penalty,  conditions,  form,  and  number  of  sureties.  The  statute 
in  such  case  enters  into  and  forms  a  pai't  of  the  contract,  and  a 
surety  may  insist,  as  a  defense  in  an  action  on  such  a  bond, 
signed  by  but  one  surety  where  two  are  required,  that  he  is  not 
liable  thereon,  the  bond  not  being  perfect  on  its  face,  unless  he 
waive  the  defect. 


Ebbob  to  the  district  court  for  Cass  county.  Tried 
below,  before  Pound,  J.  The  facts  appear  in  the  opin- 
ion. 

E.  Z.  Kelley  and  R.  B.  Windham^  for  plaintiffs  in 
error. 

Where  a  person  signs  his  name  in  blank  as  surety  to 
a  bond,  and  hands  it  to  his  principal  to  have  completed 
and  signed  by  others  and  handed  over  to  the  proper  au- 
thority, he  makes  that  person  his  agent  for  the  whole 
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bnsineBB,  and  is  estopped  and  bound  by  his  action,  with- 
out regard  to  any  secret  instructions  as  to  any  conditions 
on  which  it  should  be  completed  and  filled.  McCormick 
V.  Bay  Ciiy^  23  Mich.,  457.  Smith  v.  Peoria^  59  111., 
412.  The  State  v.  GaHon,  32  Ind.,  1.  Wf^ht  v.  Hwr- 
ris^  31  Iowa,  272.    Johnson  v.  WeatherwaXy  9  Kan.,  76. 

A  bond  executed  with  one  surety  may  be  enforced, 
notwithstanding  the  statute  under  which  it  was  given 
requires  two  sureties,  if  it  does  not  provide  that  any 
other  shall  be  void.  Bank  v.  Cresso7iy  12  Sergt.  and 
Rawle,  306.  The  People  v.  Johr,  22  Mich.,  461.  In- 
surance Co.  V.  Brooksy  3  Am.  Law  Eeg.,  N.  S.,  602,  note. 

The  defendant  in  error,  in  his  evidence,  completely 
failed  to  show  that  he  signed  said  stay  bond  upon  con- 
dition that  another  should  sign  with  him,  or  that  there 
was  anything  further  to  be  performed  prior  to  delivery 
whatever.  Nor  is  it  even  claimed  that  any  particular 
person  should  sign  with  him,  or  that  the  bond  should 
not  be  delivered  until  the  signature  of  another  surety 
was  obtained. 

Chapman  db  Spraguey  for  defendant  in  error. 

For  the  sake  of  this  argument  suppose  we  admit  that 
this  is  a  good  bond  at  common  law,  but  is  not  good  as  a 
statutory  bond  that  will  authorize  a  stay  of  execution 
under  our  statute,  then  it  becomes  important  to  inquire 
what  are  the  liabilities  incurred  by  the  giving  of  such  a 
bond,  and  the  rights  acquired  thereunder,  and  in  order 
to  do  this  we  ask  what  was  the  object  to  be  obtained  by 
giving  said  bond?  Why  of  course  it  was  to  obtain  a 
stay  of  execution  upon  this  judgment,  and  if  none  was 
authorized  by  this  bond  then  the  consideration  of  the 
bond  failed,  and  could  not  be  enforced  against  the  maker. 
But  suppose  we  go  further  and  admit  that  it  is  good  as 
a  common  law  bond,  and  being  good  as  such,  that  it 
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would  and  did  authorize  the  stay  as  a  common  law  bond, 
bnt  not  as  a  statatorj  bond,  then  it  would  only  be  an 
obligation  upon  which  a  right  of  action  might  be  based, 
but  would  not  authorize  the  issuing  of  an  execution  and 
a  sale  of  defendant's  property  without  giving  him  his 
day  in  court. 

The  plaintiff  in  error  says  that  ^^  the  defendant  in  er- 
ror in  his  evidence  completely  failed  to  show  that  he 
signed  said  stay  bond  on  condition  that  another  should 
sign  with  him."  Now  in  this  statement  he  is  laboring 
under  a  grave  mistake,  for  Koberts  says  in  his  testimony 
that  at  the  time  he  signed  it  he  told  Bouse  that  the  law 
required  two.  But  if  nothing  had  been  said,  the  law 
requires  it,  and  everybody  is  presumed  to  know  the  law. 
Bouse  also  in  his  testimony  states  that  Boberts  made 
this  statement,  and  that  he  would  obtain  another  if  the 
law  required  it  Where  a  bond  is  signed  on  condition 
that  another  is  to  sign  the  same  before  it  is  to  be  de- 
livered, it  is  void  if  not  signed  by  that  other.  People 
V.  Bostwick^  32  N.  T.,  446.  Lovett  v.  AdmriB^  3  "Wend., 
380.  Bronaon  v.  Noyes^  3  Wend.,  188.  Linn  Covnty  v. 
Farris,  52  Mo.,  75.  State  v.  Potter^  21  American,  440. 
Dai/r  v.  United  States,  16  Wall.,  1.  Pauling  v.  United 
.States,  4  Oranch,  218.  State  Bank  v.  Mva/ns,  3  Green 
(N.  J.),  155.  Bibl  V.  Reed,  3  Ala.,  38.  Blake  v.  Sher^ 
man,  12  Minn.,  420.  Sh/arjp  v.  United  States,  4  Watts., 
21.    Johnson  v.  Weaiherwax^  9  Kan.,  76. 

Maxwell,  J. 

On  the  eighteenth  day  of  May,  1875,  Howard  May- 
field  and  Daniel  Maylield  commenced  an  action  in 
the  probate  court  of  Cass  county  against  John  Bouse, 
on  a  promissory  note,  to  recover  the  sum  of  $250  with 
interest  at  twelve  per  cent  from  the  eighth  day  of 
November,  1867.    The  note  upon  which  the  suit  was 
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brought  was  payable  to  Howard  Mayfield  and  Daniel 
Mayfield.  On  the  eighth  day  of  Jnne,  1876,  judgment 
wafi  rendered  on  said  note  against  said  Rouse,  for  the 
sum  of  $293.81  and  costs.  Afterwards,  and  before  the 
eighteenth  day  of  June,  1875,  Rouse  presented  a  stay 
bond  to  J.  J.  Roberts,  and  requested  him  to  sign  the  same 
as  surety,  which  he  did.  The  bond  is  in  the  following 
form : 

"Know  all  men  by  these  presents,  That  we,  John 

Rouse  as  principal,  and as  sureties,  are  held  and 

firmly  bound  to  Howard  Mayfield  and  Daniel  Mayfield, 
plaintiffs  in  the  above  entitled  cause,  in  the  sum  of 
$628.90,"  etc. 

Roberts  notified  Rouse  at  the  time  he  signed  the  same 
that  the  law  required  two  sureties  on  the  bond.  Rouse 
promised  to  procure  an  additional  signer  to  the  same, 
but  failed  to  do  so,  and  transmitted  the  bond  by  mail  to 
the  probate  judge  who  made  the  following  endorsement 
thereon;  "June  20, 1876;  stay  bond  filed;  J.  J.  Roberts." 
Afterwards,  although  at  what  time  does  not  appear,  the 
names  of  Howard  Mayfield  and  Daniel  Mayfield,  as 
plaintiffs,  were  erased  from  the  judgment  record,  and  the 
name  of  J.  D.  Howard  inserted  in  lieu  thereof.  After- 
wards, on  motion  of  the  attorneys  for  the  Mickelwaits, 
the  name  of  J.  D.  Howard  was  stricken  from  the  record 
and  the  names  of  Howard  Mayfield  and  Daniel  May- 
field  reinserted.  The  judgment  was  then  assigned  to 
Ueorge  and  R.  Mickelwait,  who,  on  the  fifteenth  day  of 
May,  1876,  caused  an  execution  to  issue  on  said  judg- 
ment, which  was  levied  on  certain  personal  property  of 
Roberts,  Rouse  having  become  insolvent.  Roberts 
thereupon  commenced  an  action  against  the  sheriff. 
Cutler,  to  restrain  the  sale  of  said  property,  and  to  de- 
clare the  stay  bond  void.  A  decree  was  rendered  in  his 
favor  in  the  court  below,  to  reverse  which  the  defend- 
ants bring  the  cause  into  this  court  by  petition  in  error. 
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This  is  a  suit  in  equity.  The  act  of  March  8,  1873, 
Gen.  Stat.,  716,  provides  that  actions  in  equity  may  be 
brought  into  this  court  by  appeal,  but  the  remedy  by 
appeal  is  not  exclusive.  A  party  may  bring  a  case  into 
the  supreme  court  either  by  appeal  or  by  petition  in 
error,  as  he  may  elect,  by  taking  the  requisite  steps 
therefor.      White  v.  Blum^  4  Neb.,  558. 

But  in  order  to  review  an  action  in  equity  on  error, 
the  errors  complained  of,  which  occurred  on  the  trial, 
must  be  brought  before  the  district  court  by  a  motion  for 
a  new  trial,  or  they  will  be  considered  as  waived.  Mid- 
Umd  Padjic  R.  R,  Co.  v.  McCartney^  1  Neb.,  406. 
Mills  V.  Miller,  2  Neb.,  317.  Wellsj  Fa/rgo  <&  Co.  v. 
PrestOThy  3  Neb.,  446.  Cropsey  v.  Wiggenhorn,  3  Neb., 
117.  Singleton  v.  Boyle,  4  Neb.,  415.  There  having 
been  no  motion  for  a  new  trial  in  the  court  below,  the 
alleged  errors  cannot  be  reviewed  in  this  court. 

This  is  decisive  of  the  case,  but  as  the  questions  raised 
by  the  assignment  of  errors  were  argued  before  the 
court,  without  objection  on  the  part  of  the  defendant  in 
error,  we  will  review  the  principal  question  raised  by 
the  assignment  of  errors,  viz:  the  liability  of  the  su|*ety. 
A  large  number  of  authorities  are  cited  by  the  plaintiff 
in  error  to  show  that  the  defendant  in  error  is  liable  on 
the  bond. 

The  case  of  Lewis,  Oovemor,  etc.  v.  Stout,  22  Wis., 
234,  was  an  action  on  a  bond,  wherein  the  defendants 
bound  themselves  to  the  state  of  Wisconsin,  by  a  bond 
to  the  governor  thereof,  and  his  successors  in  office  as 
trustee  for  the  benefit  of  the  state.  Held,  on  demurrer 
to  the  petition,  that  the  bond  was  properly  executed. 

In  Dair  v.  United  States,  16  Wall.,  1,  in  an  action  on  an 
official  bond,  the  sureties  answered  ^'  that  the  said  James 
Dair  and  William  Davidson  signed  the  said  writing 
obligatory  upon  the  day  of  its  date,  as  sureties,  at  the 
instance  of  Jonathan   Dair,  one  of  the  principals,  but 
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that  it  was  signed  by  them  upon  the  condition  that  said 
writing  obligatory  was  not  to  be  delivered  to  the  plain- 
tiff until  it  should  be  executed  by  one  Joseph  Cloud,  as 
co-surety;  that  the  said  writing  obligatory  upon  its 
signing  by  them  upon  the  condition  aforesaid,  was  placed 
in  the  hands  of  the  said  principal,  Jonathan  Bair,  who 
afterwards,  without  the  performance  of  that  condition 
and  without  the  consent  of  the  said  James  Dair  and 
William  Davidson,  delivered  the  same  to  the  plaintiff. 
And  that  when  the  bond  was  so  delivered  it  was  in  all 
respects  regular  upon  its  faeey  and  that  the  plaintiff  had 
no  notice  of  the  condition,'*^  It  was  held  that  there  was 
nothing  on  the  face  of  the  paper,  or  in  the  transaction 
itself,  to  put  the  officer  on  inquiry,  or  to  raise  even  a  sus- 
picion in  his  mind  that  a  condition  was  annexed  to  the 
delivery  of  the  bond,  that  there  was  nothing  left  for  the 
omcer  to  do  but  to  accept  the  bond  and  issue  the  license, 
and  as  the  sureties  had  confided  in  Dair,  it  was  more 
consonant  with  reason  that  they  should  suffer  from  his 
misconduct  than  the  government. 

In  Du  Boise  v.  Bloom^  38  Iowa,  512,  the  plaintiff  re- 
covered judgment  against  the  defendant  in  the  circuit 
court.  Within  ten  days  after  the  adjournment  of  the 
term,  the  defendant  filed  in  the  office  of  the  clerk  of  the 
court  a  stay  bond,  which  was  duly  approved,  but  on 
which  the  sureties  did  not  justify.  The  court  held,  that 
it  is  not  made  a  condition  of  the  stay,  that  the  sureties 
shall  make  affidavit  as  to  the  value  of  their  property; 
that  whatever  liability  the  officer  may  incur  on  account 
of  a  failure  to  observe  the  provisions  of  the  statute,  such 
failure  does  not  invalidate  a  stay  otherwise  regularly 
taken. 

In  The  State  v.  Peck,  53  Me.,  284,  Peck  was  elected 
state  treasurer  for  the  year  1858,  and  presented  a  bond 
to  the  legislature,  apparently  duly  executed  by  all  whose 
names  appeared  therein.     It  appeared  that  some  of  the 
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sureties  signed  the  bond  only  upon  condition  that  certain 
other  gentlemen,  who  had  been  co-enreties  with  them 
for  Peck  the  previous  year,  should  sign  the  same.  The 
bond  was  delivered  by  the  sureties  to  Peck,  who  deliv- 
ered the  same  to  the  legislature,  without  stipulation, 
reservation,  or  condition.  It  was  held,  that  the  sureties 
were  bound,  although  the  bond  was  not  signed  by  the 
other  persons  designated,  the  obligee  having  no  notice 
of  such  condition,  and  nothing  to  put  him  on  inquiry 
as  to  the  manner  of  its  execution. 

In  The  State  v.  Pepper^  81  Ind.,  76,  the  court  held 
substantially,  that  when  a  bond  has  been  signed  and  de- 
livered to  the  principal  obligor  by  a  surety,  upon  the 
condition  that  others,  not  named  m  the  instrv/ment^ 
shall  sign  before  it  is  delivered  to  the  obligee,  and  it  is 
delivered  without  such  signatures  being  obtained,  and 
received  by  the  obligee  without  notice  of  such  condition, 
or  of  circumstances  which  should  put  him  upon  inquiry, 
the  condition  imposed  will  not  avail  the  surety. 

In  The  People  v.  Johr^  22  Mich.,  462,  the  defendant, 
as  treasurer  of  St.  Clair  county,  had  given  bond  to  the 
auditor-general,  conditioned  that  he  would  pay  over  and 
account  for  all  moneys  he  should  receive  for  sale  of  land 
for  taxes  at  the  annual  tax  sales  in  said  county.  The 
bond  was  approved  by  one  circuit  court  commissioner  of 
said  county,  but  there  was  no  approval  by  the  prosecut- 
ing attorney,  or  the  other  circuit  court  commissioner; 
nor  was  there  any  express  approval  of  the  auditor- 
general  on  the  bond.  The  court  held  substantially,  that 
without  the  approval  of  the  prosecuting  attorney  and 
the  other  circuit  court  commissioner,  the  auditor-general 
might  have  refused  the  bond,  and  declined  to  allow  the 
defendant  to  make  the  sales.  But  the  treasurer  having 
been  permitted  to  make  the  sales  and  receive  the  money 
on  the  faith  of  the  bond,  his  sureties  could  not  be  per- 
mitted to  make  the  objection  that  the  bond  did  not  con- 
form to  the  statute. 
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In  the  case  of  The  People  v.  Bostwick^  32  N.  Y.,  446, 
the  bond  in  suit  was  executed  by  the  defendants  as  sure- 
ties. The  bond  was  handed  to  Bostwick,  with  the 
distinct  understanding  that  it  was  not  to  be  used  unless 
it  should  be  signed  by  one  Dickinson  as  co-surety.  The 
bond  was  never  signed  by  Dickinson.  The  bond  was 
perfect  and  complete  on  its  face,  and  no  insertion  of 
Dickinson's  name  as  one  of  the  obligors.  It  was  held, 
that  there  had  been  no  delivery  of  the  bond,  and  it  was 
therefore  void  as  to  the  surety. 

In  Blake  v.  Sherman^  12  Minn.,  424,  under  a  statute 
requiring  in  actions  in  attachment  a  bond  in  at  least  the 
sum  of  $250,  with  mfficient  sitreties,  the  court  held, 
^^This  section  of  the  statute  is  not  to  be  regarded  as 
directory.  There  must  be  a  bond  (a  term  well  under- 
stood), with  a  penalty,  and  a  condition,  and  with  two  or 
more  sureties." 

In  the  case  of  Fletchefr  v.  Austin^  11  Vt.,  449,  the 
court  say:  "Where  a  bond  contains  in  the  obligatory 
part  the  names  of  several  persons  as  sureties,  if  a  part 
sign  with  an  understanding  and  on  the  condition  that  it 
is  not  to  be  delivered  to  the  obligee  until  signed  by  the 
others,  it  is  not  effectual  as  to  those  who  do  sign  until 
the  condition  is  complied  with."  To  the  same  effect, 
see  Bank  v.  Evana^  3  Green  (N.  J.),  165.  Dtmca/n  v. 
The  United  States^  7  Peters,  448. 

From  a  careful  examination  of  the  authorities,  we 
think  the  following  rules  may  be  deduced. 

First.  That  a  bond,  which  is  perfect  on  its  face,  ap- 
parently duly  executed  by  all  whose  names  appear 
therein,  which  purports  to  be  signed  and  delivered  by 
the  several  obligors,  and  is  actually  delivered  by  the 
principal  without  stipulation,  reservation,  or  condition, 
cannot  be  avoided  by  the  sureties  upon  the  ground  that 
they  signed  it  on  the  condition  that  it  should  not  be 
delivered  unless  it  should  be  signed  by  other  persons. 
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who  did  not  sign  the  same,  if  it  appear  that  the  obligee 
had  no  notice  of  such  condition,  and  nothing  to  put  him 
npon  inquiry  as  to  the  manner  of  its  execution,  provided 
he  has  been  induced  upon  the  faith  of  such  bond  to  act 
to  his  own  prejudice. 

Second.  That  where  a  bond  contains  in  the  obliga- 
tory part  the  names  of  several  persons  as  sureties,  if  a 
part  sign  the  same  with  an  understanding  and  on  the 
condition  that  it  is  not  to  be  delivered  to  the  obligee 
until  it  is  signed  by  all  whose  names  appear  in  the 
obligatory  part  as  sureties,  it  will  not  be  valid  as  to 
those  that  do  sign  until  the  condition  is  complied  with. 

Third.  If  there  is  anything  on  the  face  of  the  bond, 
or  in  the  attending  circumstances,  to  apprise  the  obligee 
that  the  bond  has  been  delivered  by  the  sureties  to  the 
obligor  to  be  delivered  to  the  obligee  only  upon  certain 
conditions,  which  have  not  been  complied  with,  the 
sureties  may  plead  the  failure  to  comply  with  the  condi- 
tions as  a  defense  in  an  action  on  the  bond. 

Fourth.  That  a  statutory  bond  must  conform  sub- 
stantially to  the  requirements  of  the  statute  in  respect 
to  its  penalty,  conditions,  form,  and  number  of  sureties. 

The  act  approved  February  23,  1875,  "  To  provide  for 
stay  of  executions  and  orders  of  sale,"  Laws,  1875, 
page  49,  provides  that:  "On  all  judgments  for  the  re- 
covery of  money  only,  except  those  rendered  in  any  court 
on  appeal  or  writ  of  error  thereto,  or  against  any  officer 
or  person  or  corporation,  or  the  sureties  of  any  of  them, 
for  money  received  in  a  fiduciary  capacity,  or  for  the 
breach  of  any  official  duty,  there  may  be  stay  of  execu- 
tion, if  the  defendant  therein  shall,  within  twenty  days 
from  the  rendition  of  judgment,  procure  two  or  more 
sufficient  freehold  sureties  to  enter  into  a  bond,  acknow- 
ledging themselves  security  for  the  defendant  for  the 
payment  of  the  judgment,  interest,  and  costs,"  etc. 

The  law  in  such  a  case  enters  into  and  forms  a  part  of 
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the  contract,  and  a  surety  may  insist  as  a  defense,  in  an 
action  on  a  bond  signed  by  but  one  surety,  that  he  is 
not  liable  thereon,  the  statute  being  notice  to  all  parties 
concerned  that  two  sureties  were  required;  unless  the 
surety  waive  the  condition  prescribed  by  the  statute. 

A  waiver  is  defined  to  be  an  intentional  relinquish- 
ment of  a  known  right,  and  there  must  be  both  know- 
lodge  of  the  existence  of  the  right  and  an  intention  to 
relinquish  it.     Livesey  v,  Omaha  Hotels  5  Neb.,  50. 

In  the  case  at  bar  the  bond  was  signed  by  but  one  surety, 
who  delivered  the  same  to  the  obligor  to  procure  an  ad- 
ditional surety,  and  file  the  same  with  the  probate  judge 
of  Cass  county.  Ko  additional  sureties  were  obtained, 
but  the  bond  was  transmitted  by  mail  to  the  probate 
judge,  who  failed  to  approve  the  same,  but  marked  it 
filed.  This  bond  did  not  comply  with  the  statute,  and 
was  not  sufiicient  to  authorize  a  stay  of  execution. 

The  judgment  of  the  district  court  discharging  the 
surety  is  therefore  affirmed. 

JuDOMEin?  AFFIBMED. 

Gantt,  Ch.  J.,  concurs. 

Lake,  J. 

I  assent  to  the  affirmance  of  the  judgment  solely  on 
the  ground  that  no  motion  for  a  new  trial  was  made  in 
the  court  below,  but  express  no  opinion  on  the  question 
discussed  by  the  majority  of  the  court. 


The  State  of  Nebraska,  bx  bbl.  John  H.  Ames  v.  Sijlas 

Gabber,  Governor. 

1.  Statutory  Construotion :  oohmission  to  bevibb  the  obn- 
EBAL  LAW :  LIMITATION  OF  ITS  POWERS.  The  Commissioners 
appointed  to  revise  the  general  laws  of  the  state,  under  the  act 
of  February  16th,  1877,  are  limited  in  the  performance  of  their 
duties  to  the  first  day  of  January,  1878. 


JANUARY  TERM,  1878.  16 

The  State^  ex  rel.  Ames  v.  Garber. 

&    :    :    .    After  the  time  limited  the  members 

of  the  commission  could  perform  no  acts  under  the  law,  nor  are 
they  entitled  to  receive  from  the  state  any  compensation  for  any 
services  performed  ostensibly  under  its  provisions. 

Applioatiok  for  mandamus. 

S.  B,  Galey  and  M,  H,  Sessions^  for  the  relator. 

The  act  in  qneetion  is  clearly  directory.  Hurford  v. 
City  of  Omaha^  4  Neb.,  350.  It  clearly  comes  within 
the  rule  laid  down  in  People  v.  Allen,  6  Wend.,  486. 
Where  the  statute  specifies  a  time  within  which  a  public 
officer  is  to  perform  an  official  act  regarding  the  rights 
and  duties  of  others,  it  will  be  considered  as  directory 
merely,  unless  the  nature  of  the  act  required  to  be  per- 
formed, or  the  language  used  by  the  legislature  show 
that  the  designation  of  time  was  intended  as  a  limitation 
of  power.  Id.y  Gale  v.  Mead,  2  Denio,  160.  ITart  v. 
Plum,  14  Cal.,  149.  Po7id  v.  Negvs,  3  Mass.,  230. 
Smith  V.  C^nMenden,  16  Mich.,  156.  2  Am.  Law  Reg., 
409.  Clark  v.  HoakinSy  6  Conn.,  108.  Smith  v.  People, 
47N.  Y.,  330. 

T.  M.  Marquett,  for  the  respondent. 

Lakb,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  governor  to  approve  and  sign  a 
voucher  presented  to  him  for  that  purpose  for  services 
alleged  to  have  been  performed  by  the  relator,  as  a 
member  of  the  commission  appointed  under  the  act  of 
the  legislature,  approved  February  16th,  1877,  to  revise 
the  general  laws  of  the  state.  This  act  provides  in  its 
fifth  section  that  all  vouchers  for  the  payment  of  such 
compensation  must  '^  be  approved  by  the  governor  and 
secretary  of  state." 

It  stands  admitted  that  the  service  for  which  the  ac- 
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count  was  rendered  was  performed,  but  since  the  first 
day  of  the  present  month.  And  the  governor  places  his 
refusal  to  approve  the  account  solely  on  the  ground  that 
under  the  act  creating  the  commission  its  members  '^  are 
not  entitled  to  receive  pay  for  services  rendered,  nor  to 
in  any  manner  disburse  moneys  appropriated  by  said  act 
*     *     ♦     ♦     after  the  first  day   of  January,  1878." 

In  other  words  the  refusal  to  perform  the  act  required 
of  him  is  based  upon  the  supposition  that  the  existence 
of  this  commission  is  limited  by  the  act  in  question  to 
the  first  day  of  January,  1878,  and  that  consequently 
after  that  time  its  members  could  perform  no  act  under 
the  law,  nor  be  entitled  to  receive  from  the  state  any 
compensation  for  any  service  performed  ostensibly  under 
its  provisions. 

In  view  of  the  unfinished  condition  of  the  work  that 
it  was  designed  they  should  perform  and  the  consequen- 
ces of  our  sustaining  the  governor  in  his  construction 
of  this  statute,  we  had  hoped  to  reach  a  conclusion  dif- 
ferent from  that  to  which  he  seems  to  have  arrived,  but 
we  have  been  unable  to  do  so. 

By  section  3  it  is  provided  that  "  they  (the  commis- 
sioners) shall,  by  the  first  day  of  January,  1878,  complete 
the  duties  assigned  them,  make  a  report  to  the  governor 
of  what  they  have  done,  what  changes  have  beeii  made, 
and  what  amendments  and  further  legislation  they  deem 
necessary."  This  is  very  plain  language,  and  it  is 
pretty  evident  that  the  legislature  considered  the  time 
given  amply  suflicient  for  the  purpose,  and  that  they 
designed  the  work  to  be  fully  completed  by  the  first  day 
of  January,  1878.  But  in  addition  to  this  section,  and 
obviously  in  order  that  it  might  be  fully  understood  that 
they  were  limited  expressly  to  this  time,  it  is  further  pro- 
vided in  section  5,  that  ^^  the  sum  of  one  thousand  dollars, 
or  as  much  thereof  as  may  be  necessary,  is  hereby  appro- 
priated for  the  use  of  said  commission,  for  stationery 
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and  snch  clerical  force  as  they  may  find  necessary,  272. 
order  to  complete  their  labors  hy  the  time  provided  in 
section  three  of  this  act.^^ 

We  are  very  well  aware  of  the  rule  frequently  applied 
by  courts,  by  which  words  in  a  statute,  apparently  of 
limitation,  are  held  to  be  merely  directory.  This  sub- 
ject was  pretty  fully  discussed,  and  the  rule  applied,  in 
the  case  of  Hurford  v.  The  City  of  Omdha^  4  Neb.,  336. 
And  when  it  can  be  gathered  from  a  consideration  of 
the  entire  act,  that  such  was  the  legislative  intent,  there 
is  no  doubt  that  the  court  should  give  to  the  language 
that  construction. 

But  looking  to  the  act  before  us,  we  see  nothing  that 
would  justity  us  in  giving  to  the  words  employed  to 
express  the  legislative  will  any  other  than  their  plain 
and  ordinary  meaning.  By  assuming  the  language  to 
be  merely  directory,  it  seems  very  clear  to  us  that  we 
would  be  doing  violence  to  the  clearly  expressed  will  of 
the  legislature,  that  this  commission  should  cease  their 
labors,  and  make  a  final  report  of  their  work  done,  by 
the  first  day  of  January,  1878.  If  they  can  proceed 
with  their  work,  at  the  expense  of  the  state,  for  any  time 
after  the  period  fixed  by  the  legislature,  it  must  follow 
that  practically  there  is  no  limit  whatever  to  the  time 
that  may  be  occupied,  or  the  expense  incurred,  but  the 
will  of  the  commission  itself.  We  are  very  certain  that 
the  possibility  of  such  a  result  could  not  have  been  con- 
templated by  the  legislature,  or  very  difierent  language 
would  have  been  employed.  "  In  the  case  of  all  written 
laws,  it  is  the  intent  of  the  lawgiver  that  is  to  be  en- 
forced. But  this  intent  is  to  be  found  in  the  instrument 
itself.  It  is  to  be  presumed  that  language  has  been 
employed  with  sufiicient  precision  to  convey  it,  and  un- 
less examination  demonstrates  that  the  presumption  does 
Dot  hold  good  in  the  particular  case,  nothing  will  remain 
except  to  enforce  it."  Cooley  Con,  Lm,,j  64. 
4 
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We  think  the  governor  has  given  to  the  act  in  ques- 
tion its  proper  meaning,  and  therefore  the  prayer  of  the 
relator  must  be  denied. 

Wbit  denied. 


William   Edwards,  Plaintiff   in  Error,  v.   Moraud 

80HUTT,  Defendant  in  Error. 

Appeal:  actions  of  rbplbvin  in  jubtice^s  court.  In  an 
action  of  replevin  to  recover  possession  of  specific  property, 
commenced  before  a  justice  of  the  peace,  and  tried  by  a  jur}%  an 
appeal  may  be  taken  fVom  the  judgment  of  the  justice  of  the 
peace  to  the  district  court,  without  regard  to  the  amount  in  con- 
troversy. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage  J. 

Stull  <&  Bumham^  for  plaintiff  in  error,  cited  Holls- 
ton  V.  Osenhau^h^  2  W.  L.  M.,  188.  Martm  v.  Ann- 
strong,  12  Ohio  State,  548. 

Gantt,  Oh.  J. 

The  plaintiff  in  error  took  an  appeal  to  the  district 
court  from  a  judgment  rendered  against  him  in  favor  of 
defendant  in  error,  by  a  justice  of  the  peace,  upon  the 
verdict  of  a  jury,  in  an  action  brought  to  recover  posses- 
sion of  specific  property.  On  motion  of  defendant,  the 
district  court  dismissed  the  appeal,  on  the  ground  that 
the  amount  in  controversy  was  less  than  twenty  dollars. 
Hence,  the  only  question  now  raised  in  the  case  is, 
whether  an  action  in  replevin  before  a  justice  of  the 
peace  comes  within  the  purview  of  section  985  of  the 
civil  code,  which  provides  that  ^4f  neither  party  de- 
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mands  a  greater  sum  than  twenty  dollars,  and  the  case 
is  tried  by  a  jury,  there  shall  be  no  appeal."     In  reple- 
vin, it  is  said  that  ^^  the  property  in  the  thing,  and  not 
damages  for  its  detention,  is  the  real  matter  in  dispute. 
The  affidavit  of  property  in,  and  the  right  to  possession 
of,  the  article,  and  its  wrongful  detention  by  the  defend- 
ant, takes  the  place  of  a  bill  of  particulars."    It  is  alone 
upon  the  affidavit  that  process  can  issue,  and  upon  it  and 
the  defense  of  the  defendant  to  it,  the  case  must  be 
heard  and  determined.    The  statute  requires  no  state- 
ment of  value  of  the  property  to  be  set  forth  in  the  affi- 
davit, nor  any  amount  of  damages  caused  by  the  detention 
of  the  property.    The  defendant  cannot  set  up  in  defense 
any  demand  by  way  of  counter  claim  or  set-off.    The 
main  fact  in  issue  is  not  a  sum  of  money  demanded,  less 
or  greater  than  twenty  dollars,  but  it  is  the  right  of  pro- 
perty in  the  thing  in  dispute.    It  is,  therefore,  difficult 
to  discover  upon  what  principle  of  construction  section 
985  can  apply  to  an  action  for  the  recovery  of  specific 
property.    In  respect  to  appeals  in  actions  of  replevin 
there  seems  to  be  no  special  provision  in  the  statutes; 
but  section  1,006  provides  generally  that  "  in  all  cases 
not  otherwise  specially  provided  for  by  law,  either  party 
may  appeal  from  the  final  judgment  of  a  justice  of  the 
peace  to  the  district  court  of  the  county  where  the  judg- 
ment was  rendered."    And  section  1,017  provides  that: 
^^  Appeals  in  the  following  cases  shall  not  be  allowed: 
First,  On  judgments  rendered  on  confession.    Second. 
In  jury  trials,  where  neither  party  claims  in  his  Mil  of 
particula/rs  a  sum  exceeding  twenty  dollars.     Third.  In 
actions  for  the  forcible  entry  and  detention,  or  forcible 
detention  only,  of  real  property.    Fowrth,    In  trials  of 
the  right  of  property,  under  the  statutes,  either  levied 
upon  by  execution  or  attachment."    These  provisions 
were  taken  from  the  statutory  laws  of  Ohio,  and  the 
supreme  court  of  that  state,  in  defining  the  right  of  ap- 
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peal  in  actions  commenced  to  recover  posBession  of  spe- 
cific  property,  in  MaHin  v,  Armsi/rong^  12  Ohio  St.,  551, 
say,  that  '^  the  last  two  subdivisions  indicate  very  clearly 
the  purpose  and  scope  of  the  second.  The  suits  to 
which  they  refer  are  all  ])roceedings  in  rem — suits  to 
recover  the  possession  of  specific  real  or  personal  estate. 
In  such  actions  the  plaintiff  does  not  file  a  bill  of  par- 
ticulars, claiming  a  specific  sum  of  money,  and  the  de- 
fendant is  not  permitted  to  set  up  either  a  counter  claim 
or  set-off.  If  the  second  subdivision  was  intended  to 
prohibit  appeals  in  all  jury  trials  where  there  is  not  a 
bill  of  particulars  claiming  a  sum  exceeding  twenty  dol- 
lars, there  was  no  necessity  for  enacting  either  of  the 
last  two  subdivisions.  The  established  rules  of  con- 
struction require  courts  to  give  effect,  if  practicable,  to 
every  part  of  a  statute,  and  i$  is  therefore  our  duty  to 
construe  the  second  division  as  not  to  render  the  third 
and  fourth  altogether  useless  and  unmeaning."  7  Cush., 
89  ;  2  Mich.,  138.  This  can  only  be  done  by  applying 
section  985  to  actions  before  a  justice  of  the  peace  to 
recover  a  sum  of  money,  demanded  in  a  bill  of  pa/rticu- 
la/rs^  and  not  to  actions  brought  to  recover  the  possession 
of  specific  real  and  personal  property.  In  Martin  v. 
Armstrong^  the  question  is  very  fully  discussed,  and  we 
think  the  construction  given  to  these  statutory  provi- 
sions, in  that  case,  is  the  correct  interpretation  of  the 
law,  and  the  only  one  which  will  harmonize  and  give 
effect  to  each  of  these  several  provisions  of  the  statute. 
The  appeal  having  been  properly  taken,  the  final  order 
of  the  district  court  dismissing  it  must  be  reversed,  and 
the  cause  be  remanded  with  instructions  to  reinstate  the 
appeal  of  plaintiff  in  error,  and  to  proceed  in  the  case 
according  to  law. 

Jmx>ME£rr  acoobdingly. 
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Jambs  B.  MoClebbt,  plaintiff  in  ebbob,  v.  Edwin  M.  '    »     ; 

Allen,  defendant  in  ebbob. 

1.  Trosts.  Where  a  trust  is  created  and  declared,  it  must  be  capa. 
ble  of  being  executed  witiiout  conflicting  with  the  laws  of  the 
state. 

8.  :  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.  An  insolv- 
ent debtor  may  make  an  absolute  assignment  of  all  his  property 
to  a  trustee,  to  be  applied  in  payment  of  his  debts ;  ()ut  in  such 
case  it  is  the  duty  of  the  trustee  at  once  to  apply  the  property  to 
the  purpose  for  which  the  trust  was  created. 

8.  :  .  While  such  a  trust  cannot  be  executed  instant- 
ly, yet  the  delay  must  only  be  such  as  necessarily  results  from  a 
reasonable  exercise  of  the  power  given  to  the  trustee. 

4.    :    :    CONDITIONS .    FRAUD.   A  debtor  cannot,  when 

a  debt  is  due,  avoid  the  obligation  of  immediate  payment,  nor 
can  he,  without  the  consent  of  the  creditor,  extend  the  period  of 
credit.  Therefore,  if  an  assignment  contains  a  provision,  from 
which  it  appears  that  the  debtor,  at  the  time  of  its  execution,  in- 
iended  to  prevent  the  immediate  application  of  his  property  to 
the  payment  of  his  debts,  it  will  render  the  instrument  void  on 
its  face. 

5.  :  :  :  .  Where  an  assignment  con- 
tained a  provision  authorizing  the  assignee  **  to  dispose  of  the 
same  in  any  manner  whatsoever  as  freely  and  lawfully  as  the 
assignor  could  do  himself,  which  the  said  party  of  the  second 
part,  trustee  as  aforesaid,  may  deem  advisable  to  do,  tending  in 
his  opinion  to  convert  the  same  into  money,  for  the  benefit  of  all 
interested,''  HMy  that  this  authorized  a  sale  on  credit,  and  ren- 
dered the  instrument  void  on  its  face. 

Ebbob  to  the  district  court  for  Adams  county. 

It  was  an  action  of  replevin  brought  by  Allen,  the 
defendant  in  error,  against  McCleery,  plaintiff  in  error, 
to  recover  possession  of  a  stock  of  lumber,  etc.,  which 
the  latter  had  levied  upon,  as  sheriff,  under  a  writ  of  ex- 
ecution, as  the  property  of  one  Yan  Alstine,  the  execu- 
tion debtor.  Allen  claimed  title  by  virtue  of  an  assign- 
ment made  to  him  by  Yan  Alstine,  for  the  benefit  of  all 


22       SUPREME  COURT  OF  NEBRASKA, 

McCleery  ▼.  Allen. 

the  creditors.  Upon  a  trial  of  the  cause,  before  Oaslin, 
J.,  and  a  jnrj,  the  assignment  was  sustained  and  judg- 
ment entered  accordingly  in  favor  of  the  defendant  in 
error.  To  reverse  this  judgment,  the  sheriff  brought 
the  cause  to  this  court  by  petition  in  error,  claiming 
that  the  court  erred  in  permitting  the  assignment  to 
Allen  to  be  read  in  evidence  to  the  jury,  and  in  giving 
certain  instructions  touching  the  validity  and  sufficiency 
of  the  assignment  in  law. 

Motfdy  c&  Abhott  and  Lamb^  BiUin^fsley  <&  Lambert- 
son,  for  plaintiff  in  error,  cited  Burrell  on  Assignments, 
Sees.  223,  224.  Brigham  v.  Tillmghast,  13  N.  T.,  215. 
NichoUon  V.  Leavitt^  6  N.  T.,  510.  Rapalee  v.  Stevxtrt^ 
27  N.  T.,  310.  SaekM  v.  Mansfeldj  26  111.,  21. 
Pierce  v.  Brewster^  82  111.,  268.  Whipple  v.  Pope^  33 
111.,  834.  Kayser  v.  Heavenrichj  5  E[an.,  324.  Dudley 
V.  Whiting,  10  Kan.,  47.  Bump  on  Fraudulent  Convey- 
ances, 365-370.    Sutton  v.  Hcmford^  11  Mich.,  518. 

O.  P.  Mason  and  James  Laird j  for  defendant  in  error. 

No  brief  on  file. 

Maxweu^  J. 

The  only  question  to  be  determined  in  this  case  is, 
whether  the  assignment  from  Van  Aistine  to  Allen  was 
fraudulent  and  void  on  its  face  as  to  creditors.  The  as- 
signment contains  the  following  provisions:  ^'That  the 
said  party  of  the  second  part,  assignee  and  trustee  as 
aforesaid  of  the  said  property  as  aforesaid,  shall  sell  and 
dispose  of  said  property  aforesaid  with  convenient  dili- 
gence, either  at  public  or  private  sale,  and  for  the  best 
prices  he  can  obtain  therefor,  for  cash;  and  to  dispose 
of  the  same  in  any  manner  whatsoever  as  freely  and 
lawfully  as  the  assignor  could  do  himself,  which  the  said 
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party  of  the  second  part,  trustee  as  aforesaid,  7na^  deem 
advimble  to  dOj  tending j  in  his  opinion j  to  convert  the' 
same  into  moneys  for  the  benefit  of  all  interested.^^ 

In  Nicholson  v.  Leavitty  6  N.  T.,  610,  the  assignment 
was  made  "  upon  trust  that  the  said  parties  of  the  sec- 
ond part,  and  the  survivors  of  them,  do  and  shall,  in 
such  manner  and  at  such  time  or  times,  either  at  public 
or  private  sale,  or  for  caeh^  or  ^wpon  credity  or  pa/rtVy  for 
cash  and  pa/rtly  v/pon  credit^  and  by  and  under  such 
terms  and  conditions  as  they  shall  think  reasonable  and 
proper,  absolutely  sell,  convey,  and  dispose  of  all  and 
sin^lar  the  said  estate  and  property  hereby  conveyed 
and  assigned.''  The  court  say:  '^  It  has  always  been  un- 
derstood that  when  an  individual  has  incurred  an  obli- 
gation to  pay  money,  the  ti/me  of  payment  was  an  es- 
sential part  of  the  contract;  that  when  it  arrived,  the 
law  demanded  an  immediate  appropriation  by  the  debtor 
of  his  property  in  discharge  of  his  liability;  and  if  he 
failed,  would  itself,  of  its  own  process,  compel  a  per- 
formance of  the  duty." 

In  that  case  it  was  held  that  the  assignment  was 
fraudulent  and  void  as  against  the  creditors  of  the  as- 
signors. 

In  Bvigha/m  v.  Tillinghaety  13  N.  Y.,  215,  the  assign- 
ment contained  the  following  provision:  "The  said  par- 
ties of  the  second  part  shall  forthwith  take  possession  of 
all  and  singular  the  premises  aforesaid,  and  shall,  as 
soon  as  practicable  and  expedient  for  the  best  interests 
of  all  concerned  and  interested  therein,  convert  all  and 
singular  the  premises  and  estate  aforesaid  into  money 
or  available  meanSy  and,  after  deducting  the  reasonable 
costs  and  charges  of  executing  the  trust  herein  men- 
tioned, shall  pay  and  apply  the  moneys  and  means  aris- 
ing therefrom  in  the  manner  and  form  following,"  etc. 
The  court  say:  "The  trustees,  under  this  assignment, 
would  be  authorized  to  sell  all  or  any  portion  of  the  as- 
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signed  property  on  credit,  and  take  in  payment  notes, 
bonds,  mortgages,  or  other  available  means,  even  if  they 
would  not  be  authorized  to  exchange  it  for  other  prop- 
erty." The  assignment  was  held  to  be  fraudulent  and 
void  as  to  creditors. 

In  BapcUee  v.  StewaH,  27  N.  Y.,  310,  it  was  held  that 
a  provision  in  an  assignment,  that  the  trust  property  ^^  be 
converted  into  cash,  or  otherwise  disposed  of  to  the  best 
advantage"  by  the  assignee,  was  authority  to  sell  on 
credit,  and  avoided  the  assignment. 

In  Woodbum  v.  Mosher^  9  Barb.,  255,  the  authority 
to  the  assignees  was  to  convert  the  property  into  money 
^^  within  such  convenient  time  as  to  them  shall  seem 
best."  It  was  held  that  the  assignment  was  void  upon 
its  face. 

In  Keep  v,  Scmderson^  12  Wis.,  891,  it  was  held  that 
a  clause  in  an  assignment  authorizing  the  assignee  to 
sell  and  dispose  of  the  assigned  property  ^^  upon  such 
terms  and  conditions  as  in  his  judgment  may  appear 
best  and  most  to  the  interest  of  the  parties  concerned," 
was  authority  to  sell  on  credUy  and  that  it  was  void  as 
to  creditors,  adhering  to  the  decision  in  Keep  v.  Sander- 
son^ 2  Wis.,  42. 

Section  17,  Chap.  25  of  the  Gten.  Stat.,  provides  that: 
^^  Every  conveyance  or  assignment,  in  writing  or  other- 
wise, of  any  interest  in  land,  or  in  goods,  or  things  in 
action,  or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods,  or  things  in  action,  or 
upon  the  rents  or  profits  thereof,  made  with  the  intent 
to  hinder,  delay,  or  defraud  creditors  or  persons  of  their 
lawful  rights,  «  «  «  |^  against  the  per- 
sons so  hindered,  delayed,  or  defrauded,  shall  be  void." 

The  authority  to  the  trustee  in  the  case  at  bar  ^<  to 
dispose  of  the  same  in  any  manner  whatsoever  as  freely 
and  lawfally  as  the  assignor  could  do  himself,  which  the 
said  party  of  the  second  part,  trustee  as  aforesaid,  may 
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deem  advisable  to  do,  tending,  in  his  opinion,  to  convert 
the  same  into  money,  for  the  benefit  of  all  interested," 
is  not  only  authority  to  the  trastee  to  sell  on  credit,  but 
would  authorize  him  to  exchange  the  property  assigned 
for  other  property,  or  for  notes,  bonds,  mortgages,  or 
other  forms  of  indebtedness,  if  in  his  opinion  it  would 
thereby  be  more  readily  converted  into  money. 

Where  a  trust  is  created  and  declared,  it  must  be  ca- 
pable of  being  executed  without  conflicting  with  the 
laws  of  the  state. 

An  insolvent  debtoronay  make  an  absolute  assignment 
of  all  his  property  to  a  trustee  for  the  payment  of  his 
debts;  but  in  such  case  it  is  the  duty  of  the  trustee  to 
make  an  immediate  application  of  the  property  to  the 
purposes  for  which  the  trust  was  created.  It  is  not  to 
be  expected  that  this  can  be  accomplished  instantly,  but 
the  delay  must  be  such  as  necessarily  results  from  a  rea- 
sonable exercise  of  the  power  given  to  the  trustee,  and 
be  merely  incidental. 

A  debtor  cannot,  by  an  assignment,  avoid  the  obliga- 
tion of  immediate  payment  when  a  debt  is  due;  nor  can 
he,  without  the  consent  of  the  creditor,  extend  the  pe- 
riod of  credit;  therefore,  any  provision  in  an  assignment 
from  which  it  appears  that  the  debtor,  at  the  time  of  its 
execution,  intended  to  prevent  the  immediate  applica- 
tion of  his  property  to  the  payment  of  his  debts,  will 
make  the  instrument  void  as  to  such  creditors  as  are 
hindered  or  delayed. 

In  the  case  at  bar,  the  instrument  is  void  upon  its 
face,  and  the  court  should  so  have  instructed  the  jury. 
The  judgment  is  reversed,  and  the  cause  remanded  for 
farther  proceedings. 

ReVEBSSD  and  BEMAin>SD. 


26       SUPREME  COURT  OF  NEBRASKA., 

2s  6iS|  Jimmerson  y.  Green. 


Dayid  M.  Jimmebson,  plaintiff  in  brbor,  y.  Bobsbt  W. 

Greene,  defendant  in  ebbob. 

1.  Beplevin:    what  interest  plaintiff  must  have  in  the 

PROPERTY.  To  maintain  this  action  the  plaintiff  must  show 
such  an  interest  as  entitles  him  to  the  immediate  possession  of 
the  property  claimed. 

2.    ;    .    The  surety  on  the  undertaking  given  by  the 

plaintiff,  as  such,  has  no  legal  interest  in  the  property  replevied ; 
nor  can  he  maintain  an  action  of  replevin  against  one  wrongs 
fully  dispossessing  such  plaintiff  of  the  property. 

Ebbob  to  the  diBtrict  court  for  Saline  connty.  Heard 
upon  a  demurrer  to  the  petition  before  Weaveb,  J.,  who 
sustained  the  demurrer  and  entered  judgment  dismissing 
the  case. 

M,  R.  Sessions  and  J,  H.  Orimm^  for  plaintiff  in 
error,  cited  Burrows  v.  Stodda/rd^  3  Conn.,  160.  Clark 
V.  Skinner^  20  Johns.,  465.  Hartwell  v.  Bisselly  17 
Johns.,  128.  Miller  v.  Adsit^  16  Wend.,  336.  Poole  v, 
Symonds,  1  N.  H.,  289.  Story  on  Bail,  §§  94,  105. 
Selleck  v.  Phelps j  11  Wis.,  380.  Acker  v.  White^  25 
Wend.,  613.  Thayer  v.  Hutchinson,^  13  Vt.,  504.  Hunt 
V.  Rohvnson^  11  Cal.,  262.  Crittenden  v.  Lingle^  14 
Ohio  State,  182.  Sinith  v.  McOregor,  10  Ohio  State, 
461. 

Hastings  <&  McQintie^  for  defendant  in  error,  cited 
Walpole  V.  Smithy  4  Blackf.,  304.  Wheeler  v.  Train^  3 
Pickering,  254.  Waterrman  v.  Robinson^  5  Mass.,  63. 
McCurdy  v.  Brown^  1  Duer,  101.  Noble  v.  JSpperh/^ 
6  Indiana,  416.  Marienthal  v.  Shafer^  6  Iowa,  223. 
Pattison  v.  Adarns^  7  Hill,  126.  Wheeler  v.  Allen^  51 
N.  T.,  37.  Wood  V.  Orser,  25  N.  T.,  348.  Gillerson 
V.  Mansii/r^  45  Maine,  25.  Becknith  v.  PhilleOy  15  Wis., 
223.    Property  that  has  been  replevied  and  delivered  to 
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plaintiff  is  not  in  the  castody  of  the  law.      Hagan  v. 
Deuellj  24  Ark.,  216.    Kayser  v.  Bcmetj  5  Kansas,  202. 

Lakb,  J. 

This  was  an  action  of  replevin,  and  the  question  for 
onr  consideration  is  whether  the  demurrer  to  the  peti- 
tion was  properly  sustained. 

To  maintain  this  action  the  plaintiff  must  show  such 
an  interest  as  entitles  him  to  the  immediate  possession 
of  the  property  claimed.  Does  the  plaintiff  show  such 
an  interest?  We  think  not.  His  only  claim  to  the 
property  as  declared  in  his  petition  is  based  upon  the 
fact  that  he  was  a  surety  on  a  replevin  bond  in  an  ac- 
tion brought  by  Samuel  E.  Wilson  against  Harvey 
Alacklin,  in  whicli  this  identical  property  was  taken 
and  delivered  to  said  Wilson,  from  whose  possession  it 
was  taken  by  the  defendant  herein. 

By  the  replevin  proceeding  against  Macklin,  Wilson 
became  possessed  of  the  goods,  and  there  is  no  allega- 
tion from  which  it  can  be  inferred  that  he  at  any  time 
transferred  that  interest,  or  any  right  whatever  in  the 
property,  to  the  plaintiff  in  error.  The  petition,  if  true, 
shows  most  clearly  that  Wilson,  the  person  to  whom  the 
property  was  delivered  upon  the  execution  of  the  under- 
taking, was  the  only  one  entitled  to  its  possession,  or 
who  had  the  right  to  complain  of  the  defendant's  inter- 
ference  with  it.  The  simple  fact  that  the  plaintiff  was 
surety  for  Wilson  on  the  undertaking  gave  him  no  legal 
interest  in  or  control  over  the  property.  If  Wilson  had 
put  it  into  his  possession  to  hold  as  security  for  going 
upon  the  undertaking  the  case  would  have  been  very 
different.  That  would  have  given  him  an  interest,  to 
protect  which  he  could  have  resorted  to  this  action. 

We  have  been  referred  to  several  authorities  which 
were  supposed  to  sustain  the  plaintiff's   view  of  this 
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case,  bnt  they  fall  far  short  of  doing  so.  These  are  cases 
wherein  receiptors  of  goods  taken  in  attachment,  or  on 
execution,  have  been  held  to  have  snch  an  interest  there- 
in as  will  sapport  the  action  against  persons  wrongfully 
interfering  with  their  possession. 

But  a  receiptor  of  goods,  occupies  a  situation  very  dif- 
ferent from  that  of  the  plaintiff  in  this  case.  His  title 
for  the  time  being  is  as  valid  as  that  of  the  officer  from 
whom  he  receives  it,  and  he  can  hold  the  property  as 
against  all  persons  who  cannot  show  a  better  one. 

There  is  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Daniel  Doody,  plaintiff  in  ebbob,  v.  Patbiok  Vaughn, 

defendant  in  ebbob. 

7     281 

5i_!^|    County  Commissioners:    jurisdiction  in  locating  public 
~7    jgl  ROADS.    In  an  application  to  the  board  of  county  commissioners 

1^  -01^1  to  establish  a  new  public  road,  the  posting  of  four  notices  in  the 

manner  required  by  the  statute,  and  the  presentation  of  a  petition 
to  the  board  for  such  road,  signed  by  at  least  ten  land  holders, 
residents  of  the  county,  are  essential  pre-requisites  which  must 
be  complied  with  before  the  board  can  acquire  any  jurisdiction 
over  the  subject-matter  of  the  location  and  opening  of  such  new 
road. 

Ebbob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J.  The  case  was  originally 
brought  by  Doody  before  a  justice  of  the  peace,  for 
trespass  upon  lands.  Defendant  justified  under  claim 
that  the  locits  m  qtu>  was  a  public  road.  Judgment  for 
defendant,  and  plaintiff  appealed  to  the  district  court. 
On  appeal,  the  case  was  tried  upon  a  stipulation  of 
facts,  and  affidavit  received  as  a  deposition,  the  suffi- 
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ciency  and  competency  of  the  facte  and  records,  as  evi- 
dence to  establish  the  highway,  only  being  questioned. 
If  plaintiff  recover,  it  was  stipulated  that  judgment 
should  be  rendered  in  his  favor  for  $1  and  costs.  Further 
facts  appear  in  the  opinion. 

Webster  <b  Bv/rr^  for  plaintiff  in  error,  cited  Bobinson 
V.  Mathwickj  5  Neb.,  262.  State^  ex  rel,  Sims  v,  Otoe 
Cov/rtty^  6  Neb.,  129.  WUliama  v.  Holmes^  2  Wis.,  129. 
Ferris  v.  Bramhle^  6  Ohio  State,  109.  In  re  Wells 
County  Boady  7  Ohio  State,  16.  Damp  v.  Bcme,  29 
Wis.,  419.  Thmnpeon  v.  Multnomah^  2  Oregon,  34. 
Austin  V.  AlleUy  6  Wis.,  184,  Dolphin  v.  Pedley^  27 
Wis.,  469. 

A.  C.  BiekettSy  for  defendant  in  error. 

The  board  of  county  commissioners,  in  opening  and 
locating  a  highway,  under  the  general  road  law,  act  in  a 
qtuzsi  judicial  capacity,  and  their  proceedings,  however 
irregular,  will  not  subject  their  judgments  to  collateral 
impeachment  while  unreversed.  Beirs  of  Ludlow  v. 
Johnson^  3  Ohio,  553.  Sheldon  v.  Newton,  3  Ohio 
State,  494.  People  v.  Carpenter,  24  N.  Y.,  86.  Felter 
V.  Mulliner,  2  Johns.,  457.  Voorhees  v.  Bank  of 
United  States,  10  Peters,  449.  2  Phillips  on  Evidence,  4. 

If  the  records  and  files  of  the  board  of  county  commis- 
sioners are  regular  in  form,  and  contain  everything  re- 
quired by  the  statutes  to  be  preserved  and  kept,  such 
records  and  files  will  prove,  prima  facie  at  least,  that 
the  proposed  road  has  a  legal  existence.  Our  statutes 
nowhere  require  that  the  notices  of  the  application  for  a 
highway  shall  be  recorded  or  preserved. 

The  only  record  affirmatively  required  seems  to  be 
that  mentioned  in  section  21,  which  has  been  fully  com- 
plied with.    The  service  of  notice  is  no  act  or  part  of  the 
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daties  of  the  board  of  county  commissionerB,  and  there- 
fore does  not  come  within  the  provision  of  section  41, 
page  239  of  Oten.  Stat.  Arnold  v.  FlaUery^  5  Ohio, 
271.  Anderson  v.  Com.  of  Hamilton  Co.^  12  Ohio 
State,  625.  Beehe  v.  Scheldt,  18  Ohio  State,  406.  Willis 
V.  SjpTouLe^  13  Ean.,  257^ 

Gantt,  Ch.  J. 

This  action  was  brought  to  recover  damages  for  an 
alleged  trespass  by  defendant  in  error  upon  the  lands  of 
the  plaintiff.  The  defendant  set  up  as  a  defense  that 
the  land  on  which  the  trespass  is  alleged  to  have  been 
committed  is  a  public  road,  and  was  used  as  such  road. 
It  is  however  admitted,  ^'  that  the  road  supervisor  has 
never  worked  the  alleged  highway  across  plaintiff's 
land,  and  that  a  wet  ravine,  impassable  for  wagons  when 
not  frozen  over,  crosses  the  alleged  highway  on  one  part 
of  the  plaintiff's  land  *  *  *  that  the  line  of  the 
alleged  highway  never  has  been  used  by  the  public  as  a 
wagon  road  or  highway."  The  main  question  raised  in 
the  case  is,  whether  the  board  of  county  commissioners 
had  acquired  jurisdiction  to  act  in  the  matter  of  the 
location  and  opening  of  the  road  in  question  in  this 
case. 

Section  nineteen  of  the  act  relative  to  roads,  declares 
that  '^  whenever  the  inhabitants  in  any  county  desire 
the  opening  of  a  new  road  *  *  *  they  shall  give  at 
least  twenty  days'  notice,  by  posting  a  notice  on  the 
court-house  door,  and  at  three  other  public  places  in  the 
vicinity  of  the  road  sought  to  be  located  *  *  * 
setting  forth  the  time  when  they  will  apply  by  petition 
to  the  board  of  county  commissioners,  giving  a  particu- 
lar statement  of  the  location  ^  «  «  sought  to  be 
effected;"  and  section  twenty  declares  that  ^^upon  the 
presentation  of  a  petition  of  at  least  ten  land-holders, 
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residents  of  the  county,  after  notice  given  as  provided 
in  the  preceding  section,  the  board  of  county  commis- 
sioners shall  proceed  to  hear  the  parties  interested  in 
the  case,"  etc. 

According  to  these  statutory  provisions,  the  posting 
of  four  notices  in  the  manner  designated,  and  the  pre- 
sentation to  the  board  of  a  petition  for  the  road,  signed 
by  at  least  ten  land-holders,  residents  of  the  county,  are 
essential  pre-requisites,  which  must  be  complied  with 
before  the  board  can  acquire  or  exercise  any  jurisdiction 
over  the  subject-matter  of  the  location  and  opening  of  a 
new  road. 

It  is  true,  a  petition  in  this  case  was  presented  to  the 
board,  signed  by  a  sufficient  number  of  persons,  but  it 
does  not  appear  from  the  record  that  any  of  these  per- 
sons were  "land-holders;"  and  the  evidence  shows  that 
only  two  notices  were  posted,  setting  forth  the  time 
when  the  application  would  be  made. 

In  The  Sioux  CUy  <&  Pacific  Railwa/y  v.  Washington 
Vouniy^  3  Neb.,  41,  it  is  held,  that  "when  the  acts  of 
officers  who  exercise  judicial  functions  of  limited  juris- 
diction are  questioned,  the  rule  is  that  they  must  not 
only  show  they  acted  within  the  authority  granted,  but 
it  must  also  appear  of  record  that  they  had  jurisdiction." 

In  Robinson  v.  Mathwick^  5  Keb.,  255,  it  is  said,  that 
"the  board  of  county  commissioners  is  a  tribunal  pos- 
sessed of  but  very  limited  jurisdiction,  which  is  clearly 
defined  by  the  statutes,  and  it  is  essential  that  all  the 
facts  necessary  under  the  statutes  to  authorize  their 
action  in  any  given  case,  be  affirmatively  shown.  If 
they  presume  to  act  without  an  observance  of  these 
plain  statutory  requirements,  it  would  be  without  au- 
thority; and  whatever  they  might  do  would  be  merely 
void." 

In  StatCj  ex  rel.  Sinis  v.  Commissioners  of  Otoe 
Coimlyj  decided  at  the  last  term  of  this  court,  it  is  held 
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that  if  the  noticea  are  Dot  posted  in  the  manDer  pre- 
scribed by  law,  the  county  commisBioners  have  no  juris- 
diction of  the  case. 

In  Willutma  v.  Holmes^  2  Wis.,  144,  it  is  held  that 
jurisdiction  of  inferior  tribunals  should  affirmatively  ap- 
pear, '^  and  as  such  jurisdiction  is  not  to  be  presumed,  it 
is  necessary  that  a  strict  compliance  with  the  statute 
shall  appear;"  that  a  petition  for  a  new  road  "signed 
by  others  than  freeholders  would  be  utterly  nugatory;" 
and  '^  therefore,  before  the  paper  can  serve  the  purpose 
of  conferring  jurisdiction  upon  the  supervisors,  it  should 
be  shown  that  the  same  is  signed  by  six  freeholders  of 
the  town." 

And  in  Dami/p  v.  Town  of  Dane^  29  Wis.,  428,  it  is 
again  held  that  a  petition,  signed  by  the  requisite  num- 
ber of  freeholders,  is  essential  to  give  the  board  juris- 
diction, and  that  "  a  deficiency  of  but  one  in  the  required 
number  of  qualified  petitioners,  is  as  fatal  to  the  validity 
of  the  proceeding  as  would  be  the  absence  of  any  peti- 
tion." 

.  It  is  only  necessary  to  further  remark  that  it  seems 
clear  to  us,  the  doctrine  laid  down  in  the  above  cases 
gives  the  correct  interpretation  of  the  law;  it  is  sup- 
ported by  authority,  and  is  the  only  safe  rule  for  the 
guidance  of  officers  who  exercise  such  limited  jurisdic- 
tion ;  for  if  they  could  in  one  instance  disregard  the 
plain  requirements  of  the  law,  then  it  would  be  difficult 
for  either  legislatures  or  courts  to  fix  any  boundary  to 
their  action. 

The  judgment  of  the  court  below  must  be  reversed, 
and  under  the  stipulation  of  the  parties  in  the  record, 
judgment  is  now  rendered  in  this  court  for  plaintifi^, 
Daniel  Doody,  and  against  defendant,  Patrick  Yaughn, 
for  the  sum  of  one  dollar  and  costs. 

Judgment  accordingly. 
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Burlington  &  Missouri  Kiver  Eailroad  Company  in 
Nebraska,  appellee,  y.  Bo^rd  of  Commissioners 
OF  Lanoaster  County,  appellant. 


7 

33 

96 

77 

86 

668! 

7 

38 

31 

791 

Taxation :  bailroad  property.  It  is  the  duty  of  the  proper 
officers  of  a  railroad  company,  whose  road  is  situated  in  more 
than  one  county,  to  list  under  oath,  for  assessment  and  taxation, 
the  road  bed,  superstructure,  right  of  way,  rolling  stock,  side 
tracks,  telegraph  lines,  furniture  and  fixtures,  and  personal  pro- 
perty, belonging  to  such  corporation,  and  transmit  the  same  to 
the  state  auditor,  on  or  before  the  first  day  of  March  in  each 
year. 


2. 


:    .    All  other  property  of  a  railroad  company  is  to 

be  assessed  by  the  assessor  of  the  city,  ward,  or  precinct  in 
which  it  is  situated,  in  the  same  manner  as  is  provided  for  the 
assessment  of  real  estate,  but  land  used  for  necessary  side  tracks 
Is  not  subject  to  such  assessment. 


8.  Bailroads :  side  tracks  and  depot  groxtnds.  While  lands 
taken  and  appropriated  for  right  of  way  and  side  tracks,  other- 
wise than  by  consent  of  the  owner,  cannot  exceed  two  hundred 
feet  in  width,  yet  this  does  not  prevent  the  company  from  pur- 
chasing,  with  the  consent  of  the  owner,  all  the  land  they  may 
require  for  side  tracks  and  depot  groimds. 

4.  Pleading :  petition.  Where  a  defendant  interposes  a  denial 
to  a  petition,  the  only  question  in  issue  is  the  truth  of  the  facts 
stated  in  the  petition. 


5. 


NEW  MATTER  IN   DEFENSE.    All  uew  matter  consti- 


tuting a  defense  must  be  pleaded. 


This  was  an  appeal  from  the  district  conrt  of  Lancas- 
ter county,  being  tried  there  before  Pound,  J. 

Brovm^  Englcmd  <&  Brovm  for  appellant|-  the  county 
board. 

No  brief  on  file. 


T.  M.  Ma/rquettj  for  appellee. 
6 
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1.  A  railroad  and  all  its  appurtenances  are  treated  in 
law  as  one  entire  thing,  and  cannot  be  taxed  or  sold  for 
taxes  in  parcels.  The  Toledo  c6  Wabash  R,  R,  Co,  v. 
City  of  Lafayette,  22  Ind.,  262.  JVorth  Hampton 
Covmty  V.  Lehigh  Coal  Co.,  75  Fenn.  St.,  461.  Hilliard 
on  Taxation.  New  Haven  R.  R.  v.  Hoyden,  117  Mass., 
483. 

2.  The  right  of  way,  including  depot  grounds,  is 
taken  for  public  use,  and  we  only  hold  an  easement  in 
the  same.  Kellog  v.  Malin,  50  Mo.,  496.  1  Eedfield 
on  Eailroads,  249,  note  (4). 

3.  The  right  of  way  is  not  taxable  unless  so  made  by 
express  words.  Worcester  Cov/nty  v.  Worcester,  116 
Mass.,  193.     Wayland  v.  Cownty  Corners,,  4  Gray,  500. 

4.  What  is  the  meaning  of  road  bed,  superstructure, 
right  of  way,  rolling  stock,  side  track,  furniture,  and 
fixtures?  Road  bed  and  superstructure  include  all  depot 
grounds  and  water  stations.  Oooley  on  Taxation,  151, 
note  1.  Rail/road  v.  Burks,  6  Penn.  St.,  71.  Wayne 
CouTvty  V,  Del*  A  Hudson  Canal  Co,,  15  Penn.  St.,  351- 
367.  State  v.  Hancock,  83  N.  J,,  316.  Milwa/iikee  R. 
R.  Co.  V,  Milran,  36  Wis.,  27.  Oshom  v.  HaHford  R, 
Co.,  5  R.  Cases,  229.  C.  <6  N.  W.  R.  R.  Co.  v.  Miller, 
72  111.,  146. 

5.  The  policy  is  to  tax  the  road  as  a  whole,  and  this 
would  be  co-extensive  with  the  right  to  take  land  for  the 
use  of  the  road.  The  Milwaukee  <&  St.  P.  R.  R.  Co.  v. 
City,  34  Wis.,  273-278.  Harlem  Oas  Co.  v.  Mayor,  33 
N.  Y.,  318. 

6.  A  liberal  construction  should  be  given  to  the  stat- 
ute which  adopts  the  theory  of  taxation  that  the  road 
for  taxation  is  a  unit ;  and  only  when  the  legislature 
designates  some  portion  for  taxation  separately  can  it  be 
80  taxed.  The  Mihoa/ukee  c&  St.  P.  R.  R.  Co.  v.  Craw- 
ford County,  29  Wis.,  116. 
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On  the  first  day  of  April,  1870,  the  state  of  Nebraska, 
through  the  governor  thereof,  sold  and  conveyed  to  the 
plaintiff  the  following  described  real  estate  in  the  city  of 
Lincoln,  for  depot  grounds,  viz.:  "  Bounded  on  the  north 
by  8  street,  on  the  west  by  fifth  street,  on  the  south  by 
O  street,  and  on  the  east  by  seventh  street,  said  tract 
being  about  1,400  feet  in  length  by  700  in  width." 

Said  tract  has  not  been  laid  off  into  lots  and  blocks, 
but  is  known  and  described  in  the  plat  of  the  city  as 
"  depot  grounds." 

It  appears  from  a  plat  on  file  in  the  case,  that  a  num- 
ber of  the  side  tracks  of  the  plaintiff's  railroad  are 
located  on  the  tract,  and  that  the  depot,  water  tank,  and 
round  house  are  situated  thereon. 

In  the  year  1874,  the  assessor  of  the  cily  of  Lincoln 
assumed  that  said  land  was  laid  off  into  blocks,  and  pro- 
ceeded to  assess  the  same  as  follows: 

Block  256,  assessed  at  $3,250 ;  block  257,  assessed  at 
$3,250;  block  258,  assessed  at  $3,250;  block  259,  assessed 
at  $3,250;  block  268,  assessed  at  $2,500;  block  269, 
assessed  at  $2,500;  block  246,  assessed  at  $3,900;  block 
247,  assessed  at  $3,900.  Afterwards  the  county  commis- 
sioners of  Lancaster  county  levied  taxes  thereon  to  the 
amount  of  $964. 

It  is  claimed  in  the  petition  and  not  denied  in  the 
answer  that  said  tract  of  land  was  assessed  by  the  state 
board  of  equalization  for  the  year  1874. 

The  plaintiff  brought  an  action  in  the  district  court 
of  Lancaster  county  to  enjoin  the  collection  of  the  tax, 
and  obtained  a  decree  as  prayed  for  in  its  petition,  to  re- 
verse which  the  defendants  bring  the  cause  into  this 
court  by  appeal. 

Section  seventeen  of  the  revenue  law  (Gen.  Stat.  900) 
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provides  that  the  president,  secretary,  superintendent,  or 
other  principal  accounting  officers  within  the  state  at 
the  time  of  the  assessment  of  ever j  railroad  or  telegraph 
company,  whether  incorporated  by  any  law  of  this  state 
or  not,  when  any  portion  of  said  railroad  or  telegraph 
company  is  situated  in  more  than  one  county,  shall  list 
for  assessment  and  taxation,  verified  by  the  oath  or 
affirmation  of  the  person  so  listing,  all  the  following  de- 
scribed property  belonging  to  such  corporation  within 
the  state,  via.:  road  bed,  superstructure,  right  of  way, 
rolling  stock,  aide  tracks  telegraph  lines,  furniture  and 
fixtures,  and  personal  property  belonging  to  such  cor- 
poration. 

It  is  also  provided  that  the  state  board  of  equalization 
shall  value  and  assess  the  property  of  the  corporation  at 
its  actual  cash  value  for  each  mile  of  said  road  or  line, 
etc. 

There  is  no  claim  in  the  answer  of  the  defendants  that 
machine  or  repair  shops  or  other  buildings  are  located 
on  said  grounds,  nor  were  any  such  buildings  assessed. 

The  only  questions  for  our  consideration  are,  first,  the 
authority  of  the  assessor  to  assess  the  property  in  ques- 
tion; second,  the  authority  of  the  county  commissioners 
to  levy  the  tax  complained  of. 

Section  one  hundred  and  five  of  the  chapter  entitled 
"  Corporations  "  (Gen.  Stat.,  193),  provides,  that  any 
railroad  corporation  shall  be  authorized  to  pass  over,  oc- 
cupy, and  enjoy  any  of  the  school,  university,  saline,  or 
other  lands  of  the  state;  provided^  that  no  more  than  one 
hundred  feet  in  width  from  the  center  of  the  roadway 
survey  of  such  corporation,  on  either  side,  shall  be  taken 
for  roadway;  and  not  to  exceed  twenty  acres,  to  conform 
to  the  subdivisions  of  the  government  survey,  in  any 
one  tract,  for  each  section  of  twelve  consecutive  miles  of 
such  railroad,  shall  be  taken  for  station,  depot  grounds, 
machine  shops,  turn-outs,  side  tracks,  warehouses,  and 
other  appurtenances  to  a  railroad,  etc. 
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Section  eighty-one  {Qen.  Stat.,  186),  provides  that  a 
railroad  company  may  appropriate  so  much  real  estate 
as  may  be  necessary  for  the  location,  construction,  and 
convenient  use  of  its  road,  including  all  necessary 
grounds  for  stations,  buildings,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turn  tables,  and  water 
stations,  all  materials  for  the  construction  and  repair 
of  said  road  and  its  appurtenances,  and  a  right  of  way 
over  adjacent  lands  sufficient  to  enable  such  company  to 
construct  and  repair  its  road,  and  a  right  to  conduct 
water  by  aqueducts,  and  the  right  of  making  proper 
drains,  provided^  that  the  lands  so  held,  taken,  and  ap- 
propriated, otherwise  than  by  the  consent  of  the  owner  j 
shall  not  exceed  two  hundred  feet  in  width,  etc. 

There  is  no  restriction  upon  the  authority  of  the  com- 
pany to  purchase,  with  the  consent  of  the  owner,  all  the 
real  estate  they  may  require  for  side  tracks  and  depot 
grounds.  In  the  case  at  bar,  the  present  and  prospec- 
tive business  of  the  company  would  seem  to  justify  them 
in  the  purchase  of  the  lands  in  controversy  for  side 
tracks  and  depot  grounds. 

The  road  bed,  superstructure,  right  of  way,  rolling 
stock,  side  tracks,  telegraph  lines,  furniture  and  fixtures, 
and  personal  property  of  a  railroad  company,  are  not 
to  be  assessed  by  a  city,  ward,  or  precinct  assessor,  but  the 
statute  makes  it  the  daty  of  the  assessor  of  the  city, 
ward,  or  precinct  in  which  are  situated  machine  or  re- 
pair shops,  or  other  buildings  or  grounds,  to  assess  the 
same,  and  make  return  thereof,  in  the  manner  now 
provided  for  the  assessment  and  return  of  real  estate. 
But  there  is  no  allegation  in  the  answer  of  the  defend- 
ants that  any  machine  or  repair  shops,  or  other  buildings 
are  situated  on  the  lands  in  controversy.  The  answer 
consists  of  certain  denials  of  facts  stated  in  the  petition. 
The  rule  is  well  settled  that  where  a  defendant  inter- 
poses a  general  denial  to  a  petition  the  only  question  in 
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issae  is  the  truth  of  the  facts  stated  in  the  petition.  All 
new  matter  constituting  a  defense  must  be  pleaded  in 
the  answer.  The  A.  <&  N.  R.  B,  v.  Waah^urny  5  Neb., 
124. 

The  code  requires  the  defendants,  in  a  case  like  the 
one  under  consideration,  to  make  a  plain,  concise,  and 
distinct  statement  of  the  facts  which  they  claim  render 
the  lands  in  controversy  taxable.  The  petition  alleges 
that  this  land  is  used  for  side  tracks  and  depot  grounds, 
and  the  plat  on  file  and  agreed  statement  of  facts  tend 
to  prove  the  allegations  of  the  petition.  Such  being  the 
case  the  lands  are  to  be  assessed  by  the  state  board  of 
equalization,  and  not  by  the  precinct  assessor. 

The  action  of  the  assessor  in  assessing  this  land,  and 
that  of  the  county  commissioners  in  levying  taxes 
thereon,  are  therefore  null  and  void.  The  judgment  of 
the  district  court  is  affirmed. 

Judgment  affibmed. 


Maby  Callahan,  appellant,   v.  Edwabd  B.  Callahan, 

appellee. 

1.  Divorce :    conflicting  testimony.     In  a  case  brought  to  the 

supreme  court  on  appeal,  where  no  question  of  law  is  involved, 
and  the  testimony  is  conflicting  and  pretty  evenly  balanced,  the 
finding  of  the  court  will  not  be  disturbed. 

2.    :    .    In  order  to  justify  a  reversal  of  the  finding  of 

the  court  below,  on  a  question  of  fact,  such  finding  must  be 
shown  to  be  clearly  wrong. 

8.    :    ALIMONY.    A  reasonable  allowance  of  alimony,  during 

the  pendency  of  an  action  for  divorce  brought  into  the  supreme 
court  upon  appeal,  will  be  made. 

Appeal  from  the  district  court  of  Douglas  county. 
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Tried  below  before  Sayagb,  J.,  who  rendered  judgment 
in  favor  of  defendant. 

e/.  Z.  Webster^  for  appellant. 

J,  C.  Covnriy  for  appellee. 

Lakb,  J. 

ThiB  is  an  appeal  from  Donglas  county.  The  action 
was  brought  to  obtain  a  divorce  from  the  bonds  of  mat- 
rimony, the  only  ground  relied  upon  being  that  of  ex- 
treme cruelty — the  charge  of  habitual  drunkenness, 
which  is  also  contained  in  the  petition,  having  been  aban- 
doned. The  court  below  found  the  issues  in  favor  of  the 
defendant,  and  dismissed  the  action,  and  the  case  is 
brought  here  for  review. 

The  question  presented  by  the  record  is  one  of  fact 
only,  no  question  of  law  being  raised.  The  simple  is- 
sue is  as  to  whether  the  charge  of  extreme  cruelty  is  es- 
tablished by  the  evidence  adduced  upon  the  trial,  and 
which  is  now  before  us  in  the  form  of  a  bill  of  excep- 
tions. 

As  the  case  is  presented  by  the  petition  and  testimony 
of  the  plaintiff,  the  alleged  extreme  cruelty,  which  was 
the  immediate  cause  of  the  commencement  of  these  pro- 
ceedings for  a  divorce,  occurred  on  or  about  the  twen- 
tieth of  May,  1876.  It  is  true  that  before  this  time 
there  had  been,  on  several  occasions,  some  difficulties 
and  broils,  which  show  pretty  conclusively  that  the  ut- 
most harmony  and  kind  feeling  did  not  at  all  times  pre- 
vail in  their  home.  But  there  was,  certainly,  nothing 
that  would  have  furnished  a  sufficient  reason  for  grant- 
ing a  divorce,  even  by  the  plaintiff's  own  showing,  up  to 
the  occurrence  which  resulted  in  her  leaving  the  defend- 
ant. 
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From  this  it  iB  seen  that  the  resalt  of  the  case  must 
depend  upon  the  defendant's  treatment  of  his  wife  at  the 
time  she  left  him ;  and  if  this  be  not  shown  to  have 
amounted  to  what  is  known  as  extreme  cruelty,  by  at 
least  a  fair  preponderance  of  the  evidence,  then  the 
charge  must  fail,  for  upon  the  plaintiff  rests  the  burden 
of  proof. 

The  alleged  cruelty  on  this  occasion,  as  shown  by  the 
petition,  is:  '^That  at  said  time  and  place  said  defendant 
did  strike,  assault,  beat,  and  maltreat  this  plaintiff,  to 
her  great  personal  injury,  and  that  said  defendant  did, 
then  and  there,  threaten  to  do  greater  damage  and  per- 
sonal injury  to  plaintiff,  and  did  attempt  to  do  this 
plaintiff  further  bodily  harm,  and  was  prevented  from 
80  doing  by  a  bystander,  who  caught  and  held  said  de- 
fendant until  this  plaintiff  escaped."  This  is  a  very 
general  charge,  indeed,  and  of  itself,  unexplained  by  the 
testimony,  can  hardly  be  said  to  make  a  case  of  extreme 
cruelty.  But  it  was  sufficient  to  admit  evidence,  and  to 
that  we  must  resort  to  ascertain  the  character  of  the  in- 
juries. 

It  would  not  be  profitable  to  enter  upon  a  critical  ex- 
amination and  discussion  of  the  testimony  given  by  the 
several  witnesses  in  this  opinion.  We  have,  however, 
read  it  carefully,  and  agree  with  counsel  that,  as  to  the 
vital  points  in  the  case,  it  is  absolutely  irrecouciiable, 
and  pretty  evenly  balanced,  so  that  it  is  perhaps  impos- 
sible to  say  with  certainty  just  where  the  exact  truth  of 
the  matter  rests. 

It  is  barely  possible  that  the  story  told  by  Mrs.  Cal- 
lahan on  the  witness  stand,  if  it  were  entirely  uncontra- 
dicted, might  sustain  the  charge  of  extreme  cruelty,  al- 
though her  testimony  is  open  to  much  criticism,  and  is 
far  from  satisfactory  on  very  many  points.  She  says,  for 
instance,  of  the  affair  of  the  twentieth  of  May,  when 
she  left  her  husband,  that  he  "grabbed  me,  and  struck 
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me,  and  kicked  me  from  foot  to  head,"  and  '^  he  grabbed 
my  hair  and  pulled  me  as  I  ran."  But  as  to  the  strik- 
ing and  kicking,  she  is  entirely  unsupported ;  and  as  to 
the  pulling  of  her  hair,  but  a  single  witness,  a  Miss 
Lynch,  corroborates  her  story.  As  to  Miss  Lynch,  she 
seems  to  have  taken  too  mach  interest  in  the  case  to  en- 
title her  to  the  utmost  credit.  Again,  if  the  defendant 
had  struck  and  kicked  his  wife,  in  the  way  she  would 
evidently  lead  us  to  believe,  there  must  have  been  some 
visible  marks  left  on  her  person,  which,  in  the  condition 
of  her  mind  at  that  time,  she  would  not  have  been  slow 
in  exhibiting  to  her  friends.  But  of  all  the  numerous 
witnesses  called  in  her  behalf,  not  a  single  one  saw  any 
mark  of  violence  upon  her  body,  or  heard  from  her  the 
least  complaint  of  personal  injury.  In  fact,  the  case 
seems  to  be  almost  entirely  wanting  in  those  indicia  ' 
that  invariably  accompany  an  honest,  well-founded 
charge  of  personal  violence. 

In  addition  to  this  inherent  weakness  of  the  plaintiff's 
proof  on  this  point,  we  have  the  positive  denial  of  the 
defendant  that  he  either  struct  or  kicked  the  plaintiff, 
or  pulled  her  hair,  or  committed  any  violence  upon  her. 
And  in  this  he  is  fully  corroborated  by  the  only  witness, 
a  Mr.  Arnold,  who  was  in  the  house  with  the*  parties 
during  the  entire  affray. 

In  the  condition  in  which  we  find  the  testimony,  even 
if  it  had  not  already  been  passed  upon  by  a  court  re- 
ceiving it  directly  from  the  lips  of  the  witnesses  them- 
selves, we  do  not  think  we  would  be  warranted  in  hold- 
ing the  charge  of  extreme  cruelty  to  be  made  out.  And 
farther,  we  think  that,  in  a  case  of  so  great  conflict  in 
the  testimony  as  is  here  presented,  the  finding  of  the 
court  in  which  the  case  was  first  tried  is  entitled  to  our 
respect,  and  should  not  be  disturbed  unless  it  is  shown  to 
be  clearly  wrong. 

For  these  reasons,  the  finding  and  judgment  of  the 
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court  below  are  afSrmed,  and  a  judgment  entered  dis- 
misBing  the  case,  at  the  coBts  of  the  plaintijQT. 

Judgment  acxx)bdinglt. 

Prior  to  the  argument  of  the  above  case,  plaintiff 
filed  a  motion  for  the  allowance  of  $100  alimony. 

Per  Curiam — The  motion  is  Bustained. 


7      4St 

»  8»    The  State,  ex  bel.  James  O.  Carteb,  y.  The  Boabd  of 

PuBLio  Lands  and  Buildinos. 

1.  Board  of  Public  Lands  and  Buildings :    powers.    The 

board  of  public  lands  and  buildings  are  the  successors  of  the, 
board  of  prison  inspectors ;  but  they  possess  no  power  except 
such  as  is  conferred  by  the  constitution  of  1876,  or  by  statute. 
They  possess  no  authority  to  appoint  or  remove  the  physician 
of  the  penitentiary,  such  power  being  vested  in  the  governor. 

2.  Board  of  Prison  Inspectors.     The  relaUn*  was  appointed 

physician  by  the  board  of  prison  inspectors,  and  was  to  hold  his 
office  during  the  pleasure  of  said  board.  Heldj  That  when  the 
board  ceased  to  exist  by  limitation  of  the  constitution,  the  ap- 
pointment of  the  relator  terminated. 

8.  Officers:  when  their  powers  cease.  As  a  general  rule, 
where  the  term  of  a  particular  officer  is  fixed  by  statute,  his 
power  ceases  with  the  expiration  of  that  term,  unless  there  is  a 
provision  that  he  shall  hold  his  office  until  his  successor  is 
elected  and  qualified.  But  where  the  practice  has  been  for 
officers  to  hold  over  until  their  successors  are  elected  and 
qualified,  their  acts  are  valid. 

4. :  HOLDiKa  BY  APPOINTMENT.    An  appointment,  unlimited 

as  to  its  term,  continues  in  force  until  revoked,  or  the  authority 
by  which  it  was  made  ceases  to  exist. 

5.  :  authority  CEASES  WHEN  APPOINTING  POWER  IS  ABOL- 
ISHED. The  death  or  removal  of  members  of  a  particular  board 
who  are  vested  with  the  appointing  power,  their  places  being 
filled  with  others,  does  not  annul  appointments  already  made, 
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becaose  the  board  continues  to  exist,  with  fUU  power  to  mak^  or 
revoke  appointments.  But  upon  the  abolition  of  the  board, 
without  a  saving  clause  as  to  its  appointments,  the  authority  of 
those  persons  who  merely  hold  office  during  its  pleasure  ceases. 

Original  application  for  mandamas. 

Lamb^  JBillmgsley  <&  Lambertsorij  for  the  relator. 

The  constitution,  by  abolishing  the  inspectors  and 
creating  the  board  of  pablic  lands  and  buildings  as 
their  successors,  did  not  annul  the  appointments  made 
by  the  board  of  inspectors  in  pursuance  of  the  powers 
conferred  upon  them  by  law.  Const.,  sees.  5,  14,  Art. 
XVI.  The  physician  of  the  penitentiary  is  expressly 
by  statute  made  an  officer.  Gen.  Stat.,  1036,  1042.  He 
was  an  officer  at  the  date  of  the  adoption  of  the  new 
constitution,  and  was  an  officer  of  state,  performing  im- 
portant public  functions,  receiving  a  stated  salary,  fixed 
by  the  legislative  appropriations  of  the  state.  Laws, 
1877,  237-38.  Laws,  1875,  225.  The  above  sections  of 
the  constitution,  together  with  section  5,  page  1023, 
General  Statutes,  clearly  indicate  that  all  officers  created 
by  the  statutes  of  this  state,  hold  until  their  successors 
are  selected  and  qualified.  The  later  decisions  of  the 
courts  support  this  theory  of  the  tenure  of  office.  Dillon 
on  Municipal  Corporations,  sec.  158.  Overseers  of  Poor 
V.  Sears^  22  Pick.,  122,  130.  People  v.  Fairbv/ry^  61 
111.,  149.  Stratton  v.  OuUon,  28  Cal.,  44.  McCall  v. 
Byram^  6  Conn.,  428.  Cordiell  v,  Frizee^  1  Nevada,  130. 
School  District  v,  Atherton^  12  Metcalf,  105.  Peo2)le  v. 
Stratton,  28  Cal.,  382.  Stcae  v.  Wells^  8  Nevada,  105. 
Heys  V.  Walters,  46  Ga.,  387. 

Maxwell,  J. 

The  relator  sets  forth  in  his  application  that  on  the 
ninth  day  of  May,  1873,  the  board  of  prison  inspectors, 
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pnrsuant  to  the  laws  of  the  state,  duly  appointed  and 
commisBioned  him  physician  of  the  penitentiary  of  the 
state;  that  he  was  to  hold  said  office,  with  all  the  rights, 
privileges,  and  emoluments  thereof  nntil  his  appoint- 
ment and  commission  should  be  revoked  according  to 
law;  that  he  entered  upon  the  duties  of  his  office  on  the 
first  day  of  June,  1873,  and  continued  tg  discharge  the 
same  until  the  sixteenth  day  of  March,  1877,  when  the 
defendants,  without  cause,  and  without  authority  of  law, 
passed  an  order  excluding  the  relator  from  said  office, 
and  instructed  the  warden  of  the  penitentiary  to  exclude 
him  from  the  performance  of  the  duties  of  said  office, 
and  not  to  recognize  him  as  physician  of  the  peniten- 
tiary; and  that  said  order  is  still  in  force,  and  said  de- 
fendants still  exclude  the  relator  from  exercising  the 
duties  of  said  office;  that  said  relator  has  never  been  re- 
moved from  said  office,  nor  his  appointment  or  commis- 
sion been  revoked;  that  the  relator  has  from  time  to 
time  repeatedly  insisted  and  demanded  trom  said  de- 
fendants permission  to  exercise  and  discharge  the  duties 
of  said  office,  but  that  they  keep  him  out  of  the  same, 
and  wrongfully  deprive  him  of  the  rights,  privileges, 
and  franchises  thereof.  Wherefore  the  relator  prays  that 
a  writ  of  mandamus  may  issue  against  the  said  defend- 
ants, commanding  them  to  rescind  and  revoke  their  said 
illegal  order  to  the  warden  of  the  penitentiary,  and  to 
permit  the  relator  to  exercise  and  discharge  the  duties 
of  the  office  of  prison  physician,  and  commanding  them 
to  restore  the  relator  to  the  exercise  and  enjoyment  of 
the  duties  of  said  office. 

Section  17,  of  chapter  76,  of  the  General  Statutes, 
provides  that  the  chaplain  and  physician  of  the  peniten- 
tiary shall  be  appointed  by  the  board  of  prison  inspec- 
tors. 

Under  the  provisions  of  the  constitution  of  1876,  the 
prison  inspectors  remained  in  office  until  the  first  Thurs- 
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day  after  the  first  Tuesday  in  January,  1877,  when  their 
office  terminated. 

Section  19,  of  article  V,  of  the  constitution  of  1875, 
provides  that  ^^the  commissioner  of  public  lands  and 
buildings,  the  secretary  of  state,  treasurer,  and  attorney- 
general,  shall  form  a  board,  which  shall  have  general 
supervision  and  control  of  all  buildings,  grounds,  and 
lands  of  the  state,  the  state  prison,  asylums,  and  all 
other  institutions  thereof,  except  those  for  educational 
purposes;  and  shall  perform  such  duties,  and  be  subject 
to  such  rules  and  regulations  as  may  be  prescribed  by 
law." 

The  act  approved  February  13,  1877,  establishing  a 
board  of  public  lands  and  buildings,  provides  that  '^  the 
board  shall  have  power,  under  the  restrictions  of  the 
act,  to  direct  the  general  management  of  all  of  said  in- 
stitutions, and  be  responsible  for  the  proper  disburse- 
ment of  the  funds  appropriated  for  their  maintenance, 
and  shall  have  reviewing  power  over  the  acts  of  the 
officers  of  such  institutions,  and  shall,  on  the  part  of  the 
state,  at  regular  meetings  as  hereafter  directed,  audit  all 
accounts  of  such  officers,"  etc. 

Section  7  provides  that :  "  It  shall  be  the  duty  of  the 
board  to  take  cognizance  of  all  charges  or  complaints 
made  against  said  public  officers,  and  at  a  regular  meet- 
ing to  give  an  impartial  hearing  to  such  charges  and 
the  defense  against  them,  if  any,  and  report  the  charges, 
evidence,  and  their  conclusions  in  the  matter,  to  the 
governor,  within  six  days  after  the  determination  of 
such  investigation." 

Section  10,  article  V,  of  the  constitution  of  1875,  pro- 
vides that :  "  The  governor  shall  nominate,  and  by  and 
with  the  consent  of  the  senate  (expressed  by  a  majority 
of  all  the  senators  elected,  voting  by  yeas  and  nays), 
appoint  all  officers  whose  offices  are  established  by  this 
constitution,  or  which  may  be  created  by  law,  and  whose 
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appbintment  or  election  is  not  by  law  herein  provided 
for." 

The  board  of  public  lands  and  bnildings  are  the 
snccesBorB  of  the  board  of  prison  inspectors,  but  they 
possess  no  power  except  such  as  is  conferred  by  the  con- 
stitution of  1875,  or  by  statute.  They  possess  no  power 
to  appoint  or  remove  the  physician  of  the  penitentiary, 
such  power  being  vested  in  the  governor. 

The  relator  claims  to  have  been  appointed  prison  phy- 
sician by  the  board  of  prison  inspectors,  and  was.  to 
hold  his  office  during  the  pleasure  of  said  board.  The 
board  of  prison  inspectors  ceased  to  exist,  by  limitation 
of  the  constitution,  in  January,  1877.  By  what  author- 
ity then  does  the  relator  claim  the  office  in  question  ? 
The  appointment  being  held  merely  at  the  pleasure  of 
the  board  of  inspectors,  was  revoked  when  the  board 
ceased  to  exist. 

Story,  in  his  work  on  agency,  section  469,  says  :  "  It 
follows  from  what  has  been  said,  that  when  the  power 
of  an  agent  is  revoked  or  terminated,  that  also  of  any  sub- 
stitute appointed  by  and  under  him,  it  being  a  depend- 
ent power,  is  ordinarily  also  revoked." 

In  this  case  the  board  of  public  lands  and  buildings 
had  no  authority  to  continue  the  relator  in  office.  His 
authority,  therefore,  to  discharge  the  duties  of  the  office 
of  prison  physician  was  determined  when  the  board  of 
prison  inspectors  ceased  to  exist. 

The  relator  not  being  entitled  to  the  office,  the  appli- 
cation for  the  writ  must  be  denied. 

Wbtf  denied. 

Upon  an  application  for  leave  to  file  a  motion  for  a 
re-hearing,  La/mh^  Billingsley  <&  LoumherUon^  for  rela- 
tor, contended : 

The  rule  of  agency  upon  which  this  decision  is  based 
is,  that  when  the  power  of  an  agent  is  revoked  or  termi- 
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Dated,  that  also  of  any  sabstitute  appointed  by  and  ander 
him,  it  being  a  dependent  power,  is  ordinarily  also 
revoked. 

The  physician  was  not  the  agent  or  deputy  of  the  in- 
spectors, bnt  the  agent  of  the  state.  In  a  certain  sense 
the  state  authorized  the  inspectors  to  fill  an  agency  cre- 
ated by  the  state,  which  appointment  it  ratified,  and 
which  agent  the  state  recognized  and  paid  him  a  salary. 
If  this  was  a  case  where  a  principal  had  conferred  upon 
a  board  the  power  of  appointing  an  agent  for  him,  and 
the  board  had  delegated  the  appoi?iti?ig  power  to  some 
one  else,  then  the  revocation  of  the  appointing  power  of 
the  board  would  annul  the  appointing  power  of  the 
agent.  If  the  state  had  appointed  the  board  of  inspec- 
tors to  perform  the  duties  of  physician,  and  the  board 
had  employed  the  relator  as  deputy  to  assist  it  in  the 
pertbrmance  of  the  fuuctions  of  the  office,  then  the  rule 
of  agency  cited  by  the  court  would  apply,  and  the  revo- 
cation of  the  powers  of  the  inspectors  would  do  away 
with  all  assistants  and  deputies.  But  can  it  be  urged 
that  when  the  power  of  appointment  and  removal  was 
vested  in  the  inspectors,  and  in  the  exercise  of  this 
power  of  appointment  the  relator  was  appointed,  there- 
fore when  the  appointing  power  was  transferred  from 
the  board  to  the  governor,  that  which  they  had  right- 
fully done  was  annulled  ?  We  can  hardly  think  the 
court  will  say  that  the  board  no  longer  has  authority  to 
appoint,  and  for  that  reason  that  which  they  were  em- 
powered to  do  is  undone,  or  in  other  words,  the  board 
has  no  longer  any  power  to  remove  the  relator,  there- 
fore the  relator  is  removed.  Even  though  the  appoint- 
ing power  was  completely  abrogated,  instead  of  trans- 
ferred to  the  governor,  still  we  think  the  relator  would 
hold  until  his  successor  was  selected  and  qualified. 

is  this  case  distinguishable  in  principle  from  StcUe^  ex 
rd.  DaviSy  v.  Baoon^  6  Neb.,  285?    Did  not  the  decision 
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of  the  court  in  that  case  clearly  recognize  the  validity  of 
iiacon's  title  to  the  oi&ce  of  principal  of  the  blind  asy- 
lum} If  so,  and  the  determination  of  the  existence  of 
the  trustees  of  the  blind  asylum  left  its  appointees  in 
office,  why  should  the  death  of  the  board  of  inspectors 
nullify  its  appointments?  Each  of  the  boards  have  the 
^  same  power  of  appointment  and  removal.  For  the 
power  to  appoint,  for  an  undefined  term,  in  the  absence 
of  a  statute  to  the  contrary,  gives  the  power  to  remove 
at  the  discretion  and  will  of  the  appointing  power.  Ex 
pa/rte  Hermen^  13  Peters,  135.  Stais  v.  Bays^  6  Neb., 
167.  If  the  theory  enunciated  by  the  court  be  correct, 
all  the  appointees  of  the  directors  of  the  deaf  and 
dumb  asylum,  the  appointees  of  the  board  of  trustees  of 
the  blind  asylum,  and  the  other  appointees  of  the  in- 
spectors of  the  penitentiary,  have  no  title  to  their 
|X)sitions,  and  have  been  enjoying  the  emoluments  of 
their  offices  and  places  without  any  legal  right  thereto. 
In  conclusion,  with  all  due  regard  for  the  opinion  of  the 
court,  we  are  constrained  to  urge,  that  the  death  of  the 
board  of  inspectors  did  not  kill  oflf  its  lawful  progeny. 

Maxwell,  J. 

This  is  an  application  for  leave  to  file  a  motion  for 
a  rehearing,  assigning  various  grounds  therefor,  only 
two  of  which  will 'be  noticed. 

The  application  is  made  by  the  attorneys  of  the  re- 
lator, and,  in  support  of  the  application,  we  are  referred 
to  section  5,  Art.  XVI,  of  the  Constitution,  which  pro- 
vides that  ^'  all  persons  now  filling  any  office,  or  appoint- 
ment, shall  continue  in  the  exercise  of  the  duties  thereof, 
according  to  their  respective  commissions,  elections,  or 
appointments,  unless  by  this  constitution  it  is  otherwise 
directed." 

There  is  no  claim  that  the  relator  was  appointed  for  a 
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definite  period  of  time,  and  the  decision  in  the  case  is 
placed  expressly  on  the  gj'ound  that  he  merely  held  his 
office  daring  the  pleasure  of  the  board  of  prison  inspect- 
ors. Had  the  statute  prescribed  the  length  of  time  a 
party  appointed  prison  physician  should  hold  the  office, 
and  that  period  had  not  elapsed,  the  sections  cited  would 
be  in  point.  But  it  has  no  application  whatever  to  this 
case. 

Section  14,  Art.  XVI,  applies  only  to  the  officers 
named  in  that  section,  and  has  no  application  whatever 
to  the  case  of  the  relator. 

The  general  rule  is,  that  where  the  term  of  a  particu- 
lar officer  is  fixed  by  statute,  his  power  ceases  with  the 
expiration  of  that  term,  unless  there  is  a  provision  that 
he  shall  hold  his  office  until  his  successor  is  elected  and 
qualified.  Hex  v.  Atkins^^^  Mod.,  12.  Rex  v.  Earle,  1 
Strange,  t527.  Fort  v.  Prouee^  Id.,  625.  Mayor  of 
Durhamh  Case,  1  Sid.,  33.  Willc,  292.  Glover,  173. 
Dillon  on  Mun.  Corp.,  Sec.  156. 

But  where  the  practice  has  been  for  officers  to  hold 
over  until  their  successors  were  elected  and  qualified, 
their  acts  are  valid.  Chandler  v.  Bradish,  23  Vt.,  416. 
Overseers  v.  Sears,  22  Pick.,  122.  School  District  v. 
Athcrton,  12  Met,  105.  Dow  v.  Bvllock,  13  Gray,  136. 
People  V.  Fairbury,  51  111.,  149.  McCall  v.  Byrarriy 
6  Conn.,  428. 

An  appointment  unlimited  as  to  its  term  continues  in 
force  until  revoked,  or  the  authority  by  which  it  was 
made  ceases  to  exist.  The  death  or  removal  of  mem- 
bers of  a  particular  board  who  are  vested  with  the  ap- 
pointing power,  their  places  being  filled  by  others,  does 
not  annul  appointments  already  made;  because  the 
board  continues  to  exist,  with  full  power  to  make  or  re- 
voke appointments,  although  its  members  have  changed. 
But  upon  the  abolition  of  the  board,  without  a  saving 
clause  as  to  its  appointments,  the  authority  of  those 
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personS)  who  merely  held  office  daring  its  pleasure, 
ceases. 

The  attorneys  for  the  relator  endeavor  to  avoid  this 
dilemma  by  insisting  that  he  holds  over  until  his  suc- 
cessor is  appointed  and  has  qualified. 

But  the  statute  does  not  include  the  case  at  bar,  and 
the  authorities  cited  do  not  apply.  It  is  apparent,  after 
a  careful  re-examination  of  the  case,  that  all  the  ques- 
tions involved  have  been  fully  and  fairly  considered. 
The  application  to  file  a  motion  for  a  rehearing  is  there- 
fore denied. 

Judgment  aocosdinolt. 


Samuel  E.  Wilson,  plaintiff  in  ebbob,  v.  ELlbvet 

Maoklin,  defendant  in  BBBO9. 


1.  Fractioe:    bbfleyin:    AFFroAvrr.    Filing  an  affidavit  in  an 

action  of  replevin  is  a  proceeding.    The  term  proceeding  is  used 

55  000  ^  ^®  ^^®  ^^  ^^^^  procedure  to  distinguish  all  other  steps 

taken  in  an  action  fVom  those  embraced  in  the  word  pleading.  . 

2.    :    :    ,    In  replevin,  the  statute  requires  the 

affiant  to  swear  that  the  goods  and  chattels  claimed  were  not 
taken  in  execution  on  any  order  or  Judgment  against  the 
plaintiff.  The  affiant  is  not  to  determine  the  validity  of  the 
Judgment,  and  cannot  in  Ihat  proceeding  question  its  correct- 
ness. 

8.    :    :    .    When  the  affidavit  is  defective,  it  is 

the  duty  of  the  court,  even  after  a  motion  to  dismiss  on  that 
groimd  is  filed,  to  permit  it  to  be  amended. 

4.     :     BIQHTS  OF  BUrrOB;    AMENDMENT  OF  PLBADINOS.     If  a 

suitor  has  been  deprived  of  a  substantial  right,  by  the  refusal  of 
the  court  to  permit  an  amendment,  the  supreme  court,  in  a 
proper  case,  will  grant  him  relief. 

5.    :    :    .    The  application  to  amend,  however, 

should  be  made  before  the  cause  is  dismissed.  The  better  prac- 
tice is,  to  make  the  order  conditional,  that,  in  case  of  failure  to 
amend  in  time,  and  on  the  terms  prescribed,  the  action  be  dis- 
missed. 
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Ekbob  to  the  district  court  for  Saline  county.    Tke 
facts  appear  in  the  opinion. 

JU.  S.  Sessions^  for  plaintiff  in  error,  cited  JFrink  v. 
JPlanagcmy  1  Gilm.,  36.  Cutler  v.  Rathhone^  1  Hill, 
304.  Adam%  v.  Hvhha/rd^  30  Mich.,  104.  WUUams  v. 
West,  2  Ohio  State,  82.  Orace  v  Mitchell,  31  Wis.,  533. 
Wise  V.  Withers,  8  Oranch,  331.  Elliott  v.  Piersol,  1 
Pet.,  340.  Ormnand  v.  Raymond,  1  Conn.,  46.  Oould 
V.  SoomneU,  13  Oal.,  430.  Wa/mer  v.  Htrnt,  30  Wis., 
200.    Black  v.  WirUerstem,  6  Neb.,  224. 

Hctstings  v.  McCHmtie,  for  defendant  in  error,  cited 
Gten.  Stat.,  552.  BiJho  v.  Henderson,  21  Iowa,  56. 
Booth  V.  AhleTMm,  16  Wis.,  460.  MaxMot  v.  City  of 
Daven^port,  17  Iowa,  379.  Carney  v.  Doyle,  14  Wis., 
270.  Reynolds  v.  Sallee,  2  B.  Monroe,  8.  Saffel  v. 
Wash,  4  B.  Monroe,  92.  Cromwell  v.  Owmgs,  7  Harris 
&  Johnson,  55.  Wiley  v.KeLsey,  9  Ga.,  117.  Bridges 
V.  Nicholson,  20  Qa.,  90.  H<mison  v.  Wea/re,  4  Iowa, 
13.  BiLlvngs  u  Russell,  23  Penn.  State,  189.  Moore  v. 
Robinson,  6  Ohio  State,  302.  Simpson  v.  Hart,  1  John- 
son's N.  T.  Oh.,  91.  Wesson  v.  Cha/mherlcmk,,  3  Corn- 
stock,  331.  Cochran  v.  Loring,  17  Ohio  State,  409. 
Newman  v.  City  of  Cinoirmati,  18  Ohio,  823.  Bitell  v. 
Cross,  4  Ohio,  330.    Goss  v.  McClaren,  17  Texas,  107. 

Maxwell,  J. 

This  an  action  of  replevin.  The  plaintiff  filed  an 
affidavit  in  the  court  below  describing  certain  personal 
property,  and  alleging  '<  that  the  said  plaintiff  is  the 
owner  of  the  said  goods  and  chattels,  and  entitled  to  the 
immediate  possession  of  the  same;  and  that  said  goods 
and  chattels  are  wrongfully  detained  from  him  by  de- 
fendant, and  that  the  said  goods  and  chattels  were  not 
taken  in  execution  on  any  order  or  judgment  against 
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said  plaintiff,  but  were  taken  by  execution  issu^  against 
plamdiff  on  void  jridyment^  or  for  the  payment  of  any 
tax,  fine,  or  ameroement  assessed  against  hiin,  or  by 
virtue  of  any  order  of  delivery — issued  under  chapter 
two  or  eleven  of  the  code  of  civil  procedure." 

The  defendant  moved  to  dismiss  the  case  on  the 
♦ground  that  there  was  not  a  sufficient  affidavit  filed  as 
required  by  the  statute.  The  motion  was  sustained, 
and  leave  given  to  the  defendant  to  prove* the  value  of 
the  property  taken  under  the  writ.  Afterwards  the 
plaintiff  filed  a  motion  to  amend  the  affidavit,  which 
was  overruled,  to  which  the  plaintiff  excepted.  The 
parties  then  entered  into  an  agreement  as  follows: 

^^  It  is  agreed  by  and  between  said  parties  to  said  ac- 
tion, that  a  jury  shall  be  waived  to  assess  the  damages 
of  said  defendant,  and  that  a  return  of  the  property 
mentioned  in  said  plaintiff's  affidavit  for  replevin  can- 
not be  had,  and  that  the  damages  of  said  defendant  is 
seventy-five  dollars  and  ninety -nine  cents." 

Judgment  was  rendered  against  the  plaintiff  for  the 
sum  of  $75.99  as  provided  in  the  agreement,  to  reverse 
which  the  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error. 

Filing  an  affidavit  in  an  action  of  replevin  is  a  pro- 
ceeding. The  term  proceeding  is  used  in  the  code  of 
civil  procedure  to  distinguish  all  other  steps  taken  in  an 
action  from  those  embraced  in  the  "word,  pleading,  O^Dea 
V.  Washington  County^  3  Neb.,  122,  Johnson  v.  Jones^ 
2  Neb.,  137. 

The  affidavit  in  the  case  at  bar  is  clearly  defective. 
The  statute  requires  the  affiant  to  swear  that  the  goods 
and  chattels  were  not  taken  i/n,  execution  on  a/rvy  order 
or  judgment  against  the  plaintiff .  The  affiant  is  not  to 
determine  the  validity  of  the  judgment,  and  cannot  in 
that  proceeding  question  its  correctness.  When  the  affi- 
davit is  defective,  it  is  the  duty  of  the  court,  even  after 


JANUARY  TERM,  1878.  53 


I 


!  Wilson  V.  Maeklln. 


a  motion  to  dismiss  on  that  ground  has  been  filed,  to 
permit  it  to  be  amended. 

It  is  claimed  by  the  defendants,  that  the  question  of 
amendment  is  exclusively  within  the  discretion  of  the 
district  court,  and  therefore  cannot  be  reviewed  by  this 
court. 

In  O^Dea  v,  Washi/ngton  Govmi/y^  aupray  the  court  say  l 
"  When  it  is  clear  that  there  must  have  been  a  radical 
misapprehension  of  the  true  spirit,  and  scope  of  the 
statute  under  consideration,  and  in  consequence  thereof 
a  suitor  is  deprived  of  a  substantial  right,  possibly  to 
his  great  pecuniary  injury,  it  is  most  unquestionably 
our  dnty  to  interpose,  and  grant  him  suitable  relief." 
Mills  V.  Miller,  3  Neb.,  95. 

The  application  to  amend,  however,  should  be  made 
before  the  cause  is  dismissed.  The  better  practice  is, 
to  make  the  order  conditional,  that,  in  case  of  failure  to 
amend  in  the  time  and  upon  the  terms  prescribed,  the 
action  be  dismissed. 

As  the  plaintijQT  made  no  attempt  to  amend  until  the 
action  had  been  dismissed,  the  court  did  not  err  in  over- 
ruling the  application.  The  stipulation  entered  into  by 
the  parties  is  a  waiver  of  all  errors.  It  is  agreed  that 
the  property  described  in  the  affidavit  cannot  be  return- 
ed, and  that  the  damages  sustained  by  the  defendant  are 
seventy-five  dollars  and  ninety-nine  cents.  This  is  de- 
cisive of  the  case.  The  judgment  is  clearly  right  and 
must  be  affirmed. 

Judgment  affirmed. 
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J   ^  C.  L.  KkIM  &  Co.,  PLAINTIFFS  IN  ERSOK,  V.  P.  O.  AyEBY 

.7    -5^  AND  W.  0.  Ke&N,  DEFaNDANTB  IN   BSBOB. 

1.  Usury.  Where  a  party  contracts  to  pay  18  per  cent  interest 
upon  a  promissory  note  at  the  time  of  its  execution  and  delivery, 
the  contract  will  be  tainted  with  usury,  although  the  rate  of  in- 

•        terest  is  not  expressed  in  the  note. 

2.  ;  suBETT  MAY  PLEAD.  A  suTety  may  plead  as  a  defense 
to  a  promissory  note,  that  usurious  interest  was  agreed  uppn  by 
the  parties  at  the  tin^e  of  the  execution  of  the  note. 

8.  Pleading :  amendment  of  pleaddtg.  If  a  plea  of  usury  is 
defective  in  its  statement  of  facts,  yet  if  testimony  is  introduced 
without  objection,  showing  the  existence  of  a  contract  for  illegal 
interest,  the  court  after  Yerdict  will  permit  the  answer  to  be 
amended  to  conform  to  the  facts  proved. 

4.  Fraotioe :  setting  aside  yebdict.  A  verdict  will  not  be  set 
aside  because  a  party  was  surprised  by  testimony  which  was 
merely  cumulative,  and  which  could  not  affect  the  result. 

Ebbob  to  the  district  court  for  Richardson  county. 
Tried  below  before  Wbayeb,  J.  The  facts  appear  in 
the  opinion.  ^ 

Isham  Heavis  and  A,  Ii„  ScoU^  for  plaintiffs  in  error. 

1.  Usury  must  be  specially  pleaded,  and  there  must 
be  no  uncertainty  with  reference  to  the  parties  commit- 
ting it.  The  answer  in  this  case  charges  that  the  plain- 
tiffs contracted  for  usurious  interest,  but  does  not  state 
with  whom.  Unless  the  unlawful  contract  was  made 
with  the  defendants,  they  cannot  plead  it  in  defense  of 
this  action.  This  proposition  seems  so  clear,  that  au- 
thority is  hardly  necessary  in  support  of  it.  And  it 
avails  the  defendants  nothing  that  the  plaintiffs  failed 
to  take  advantage  of  the  defective  pleading  in  the  court 
below.  The  objection  that  a  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or  that  an 
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aDSwer  does  not  Btate  facts  sufficient  to  constitute  a 
cause  of  defense,  may  be  urged  at  any  time,  or  in  any 
court 

2.  To  constitute  the  offense  of  usury  there  must  be 
an  agreement  that  he  who  has  the  use  of  the  money 
shall  pay  the  owner  of  it  more  that  lawful  interest,  and 
none  but  privies  or  parties  can  take  any  advantage  of 
this  defense.  Sternbwrg  v.  Callcmcmy  14  Iowa,  255.  A- 
plea  of  usury  cannot  be  interposed  by  a  party  who  is 
not  privy  to  the  contract  in  action.  Drake^B  Exr,  v. 
Cha/ndleVy  18  Grattan,  909.  Usury  laws  are  designed 
to  protect  the  borrower  from  being  obliged  to  pay  more 
than  the  amount  limited  thereby  for  the  loan  or  forbear- 
ance of  money,  and  not  to  prevent  the  lender  from  re- 
ceiving such  excess  from  third  parties  who  voluntarily 
undertake  to  pay  it.  Mc Arthur  v.  Schenkj  31  Wis.,  673. 
The  defense  of  usury  is  personal  to  the  borrower,  his 
heirs  or  representatives.  Steplienav.  Muir^  8  Ind.,  852. 
Stein  V.  AssocicUiofiy  18  Ind.,  243.  A  verbal  agreement, 
made  contemporaneously  with  the  execution  of  a  promis- 
sory note  for  more  than  legal  interest,  the  additional 
promise  is  nugatory.  BvUerfield  v.  Kidder^  8  Pick., 
513. 

H.  T.  Huil^  for  defendant  in  error. 

The  18  per  cent  interest  contracted  for  by  the  plain* 
tiffs  in  this  case  was  more  than  the  maximum  allowed 
by  law,  was  usury,  and  may  be  pleaded  by  the  defendants 
whether  agreed  upon  by  them  directly  or  by  their  agent, 
or  even  if  not  known  by  defendants,  and  if  they  derived 
no  advantage  from  the  transaction.  Cheney  v.  White^ 
5  Neb.,  261.  Where,  by  the  terms  of  a  contract  between 
the  lender  and  the  borrower,  if  the  lender  receives  or 
reserves  or  contracts  for  a  greater  rate  of  interest  than 
the  maximum  allowed  by  law,  such  contract  is  affected 
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by  the  vice  of  usury  (and  it  makes  no  difference  whether 
the  usurious  interest  is  expressed  in  the  terms  of  the 
instrument  given  for  the  payment  of  the  debt  created 
by  the  loan,  or  whether  it  is  taken  as  a  bonus,  or  is  se- 
cured by  any  other  corrupt  agreement,  device,  or  shift  at 
the  time  of  the  contract),  the  whole  transaction  consti- 
tutes only  one  contract.  CHMmore  v.  WoolcocJc^  13  Wis., 
589.  Lear  v.  Tamell,  3  A.  K.  Marsh,  419.  Marshall 
V.  ZaWj  9  Conn.,  65.  Bank  U.  S.  v.  Waggenerj  9  Peters, 
399.  Bicftards  v.  KovMzCy  4  Neb.,  206.  The  agreement, 
not  the  note,  governs  as  to  usury.  Sands  v.  Smithy  1 
Neb.,  111.     8  Wend.,  550.     13  Wend.,  505. 

Maxwell,  J. 

The  plaintiffs  brought  an  action  in  the  district  court 
of  Bichardson  County  upon  a  promissory  note,  of  which 
the  following  is  a  copy: 

"$500.  Falls  Cnr,  Neb.,  Oct.  20th,1874. 

"On  the  20th  day  of  December,  1874,  we  promise  to 
pay  to  C.  L.  Keim  &  Co.,  or  order,  the  sum  of  five 
hundred  dollars,  without  defalcation,  for  value  received, 
*  *  *  payable  at  the  Falls  City  bank,  Falls  City, 
Nebraska. 

«  P.  O.  AVEEY, 

«  Wm.  C.  Kern." 

The  note  contained  the  following  endorsement: 
"  C.  L.  Keim  &  Co.  received  on  within  January  21st, 
1876,  $500  (five  hundred  dollars)." 

The  defendants  answered  the  petition  of  the  plaintiffs 
alleging  "  that  at  the  date  and  delivery  of  said  note  said 
plaintiffs  contracted  for  eighteen  per  cent  interest  there- 
on from  the  date  thereof  until  the  payment  thereof; 
that  on  January  2l8t,  1876,  said  defendants  paid  said 
note  in  the  full  sum  of  $500;  that  said  plaintiff  con- 
tracted for  illegal  and  usurious  interest  on  said  note," 
etc. 
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No  reply  was  filed  to  the  answer.  On  the  trial  of  the 
cause,  the  jury  found  a  verdict  for  the  defendants,  on 
which  judgment  was  rendered  dismissing  the  case.  The 
cause  is  brought  into  this  court  by  petition  in  error. 

The  errors  assigned  are: 

Firsts  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  Second^  that  the  answer  tendered  no 
issue.  Third  J  that  the  court  erred  in  rendering  judg- 
ment in  favor  of  defendants.  Fov/rthy  that  the  court 
erred  in  not  granting  a  new  trial.  Fifthy  that  the  court 
erred  in  not  rendering  judgment  for  the  plaintiffs. 

On  the  trial  of  the  cause  P.  O.  Avery,  one  of  the  de- 
fendants, on  cross-examination,  testified  as  follows: 

Q.  Did  you  promise  to  pay  eighteen  per  cent  on  this 
notel 

A.    Well,  I  so  understood  it. 

Q.  I  want  a  direct  answer;  "  yes  "  or  "  no,"  whether 
you  promised  to  pay  eighteen  per  cent  on  this  note? 

A.     Yes,  sir. 

C.  L.  Keim,  one  of  the  plaintifiB,  called  as  a  witness 
in  their  behalf,  testified  as  follows: 

Q.  What  interest  did  you  contract  for  at  the  delivery 
of  this  note? 

A.    Eighteen  per  cent. 

Q.    Who  was  to  pay  the  eighteen  per  cent? 

A.    The  Association. 

It  appeared  from  the  testimony  in  the  case,  that  the 
money  was  loaned  to  the  "  Humboldt  Patron^  Associa- 
tion,'* and  that  the  defendants  were  merely  sureties. 
When  the  note  became  due,  the  interest  thereon  for  180 
days  was  paid,  and  the  time  of  payment  extended.  The 
only  question  at  issue  is,  whether  the  contract  was  usu- 
rious or  not. 

Section  five,  of  chapter  34,  General  Statutes,  446,  pro- 
vides that:  "  If  a  greater  rate  of  interest  than  is  herein- 
before allowed  (12  per  cent)  shall  be  contracted  for  or 
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received,  or  reserved,  the  contract  shall  not  therefore  be 
void ;  but  if,  in  any  action  on  such  contract,  proof  be 
made  that  illegal  interest  has  been  directly  or  indirectly 
contracted  for,  or  taken,  or  reserved,  the  plaintiff  shall 
only  recover  the  principal  without  interest,  and  the  de- 
fendant shall  recover  costs;  and  if  interest  shall  have 
been  paid  thereon,  judgment  shall  be  for  the  principal, 
deducting  interest  paid." 

There  appears  to  be  no  question^about  the  rate  of  in- 
terest agreed  upon  in  this  case,  one  of  the  plaintiffs  hav- 
ing testified  that  the  rate  was  eighteen  per  cent. 

A  surety  may  plead  as  a  defense  to  an  action  on  a 
promissory  note,  that  usurious  interest  was  agreed  upon 
by  the  parties  at  the  time  of  the  execution  of  the  note. 
It  is  not  necessary,  to  constitute  usury,  that  the  illegal 
interest  be  expressed  in  the  note. 

It  is  claimed  that  the  answer  of  the  defendant  fails  to 
set  up  a  sufficient  plea  of  usury  to  make  an  issue  or  con- 
stitute a  defense.  It  appears  from  the  bill  of  excep- 
tions that  the  plaintiffs  themselves  proved  the  contract 
to  be  usurious.  Such  being  the  case,  it  would  be  the 
duty  of  the  court  (if  necessary),  to  permit  an  amend- 
ment of  the  answer  to  conform  to  the  facts  proved.  But 
the  answer  is  sufficient,  after  verdict,  to  sustain  the  judg- 
ment. 

A  number  of  affidavits  were  filed  in  support  of  the 
motion  for  a  new  trial,  showing  that  Avery  had  testified 
on  a  former  trial  that  no  rate  of  interest  was  agreed 
upon,  and  that,  in  consequence  thereof,  the  plaintiffs 
were  taken  by  surprise.  The  testimony  of  Avery  was 
merely  cumulative,  and  could  not  affect  the  result. 

The  judgment  is  clearly  right,  and  must  be  affirmed. 

JlTDGMENT  AFFIRMED. 
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HOWABD  ESNNXDY,  FLAHTTITF  IN  SUBOB,  V.  OtOB  CoUNTY 

National  Bank,  dbfendant  in  ebbos. 

1.  Banks.  L,  the  president  of  a  national  bank  in  Nebraska  City, 
obtained  fh>m  E.,  in  the  city  of  Omaha,  his  (K.*s)  promissory 
note  for  the  sum  of  $2,000  payable  to  I.,  or  order,  and  payable 
on  demand,  for  the  purpose  of  purchasing  stock  in  the  bank  of 
which  he  was  president  I.  procured  the  note  to  be  discounted 
by  his  bank,  and  had  the  proceeds  thereof  placed  to  his  credit 
therein,  and  he  afterwards  drew  the  same  out  by  checks  on  the 
bank.  None  of  the  officers  of  the  bank,  except  the  president, 
were  aware  of  the  character  of  the  note,  or  that  it  had  been 
given  for  stock.  MM,  in  an  action  on  the  note,  that  the  bank 
was  entitled  to  recover. 

3.    :     WHBN  BOUin>  BT  ACT  OF  A  FRBsmsNT.     Representor 

tions  of  the  president  of  a  bank,  made  in  transacting  its  busi- 
ness, are  admissible  in  evidence  against  the  bank;  but  state- 
ments made  by  him  away  from  the  bank,  in  reference  to  matters 
in  which  the  bank  has  no  interest,  are  not  admissible.  Ifer 
chanU  Bank  «.  Rudolfs  5  Feb.,  527,  cited  and  adhered  to. 

3.    :    .    Like  other  agents,  the  president  of  a  bank  must 

act  within  the  scope  of  his  authority,  in  order  to  bind  his  prin- 
cipal, unless  his  acts  have  been  ratified. 

Ebbob  to  the  district  court  for  Otoe  county.  Tried 
below  before  Pound,  J.,  and  a  Jury.  Verdict  for  plain- 
tiff there.  Judgment.  Motion  for  a  new  trial  over- 
ruled. Cause  brought  up  by  defendant,  Kennedy,  upon 
petition  in  error.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

S.  H.  Calhowh^  for  plaintiff  in  error. 

1.  The  president  of  a  national  bank  is  its  chief  ex- 
ecutive officer,  and  has  a  general  supervision  of  its 
affairs — notice  to  him  will  be  notice  to  the  bank.  Mc- 
Cann  v.  State^  4  Neb.,  324,  and  cases  there  cited.  The 
same  is  true  of  a  stockholder  (who  is  a  party  to  the 
transaction)  of  an   incorporated    banking  association. 
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Stockdale  v.Keys^  79  Penn.  St.,  251.  An  endorsee  of 
such  a  aote  cannot  recover  when  he  is  implicated  in,  or 
privy  to,  the  original  transaction.  KUtle  v.  DeLamater^ 
8  Neb.,  326. 

2.  All  the  circumstances  tend  to  show  that  this  was 
an  arrangement  between  the  president  and  the  cashier  of 
this  bank  to  get  Kennedy's  paper  to  use  as  assets  in  lieu 
of  the  money  which  had  been  paid  out  of  the  bank  to 
the  original  owner  or  owners  of  some  of  the  stock  then 
held  in  Irish's  name,  and  not  an  ordinary  discounting  of  a 
note  payable  by  Kennedy  to  Irish  and  endorsed  by  Irish 
to  the  bank.  This  note  was  never  protested,  showing 
that  the  bank  with  regard  to  this  note  never  followed 
the  usual  course  of  business.  All  the  payments  on  this 
note  were  made  by  Irish,  except  one  payment  of  $10, 
being  money  of  Kennedy's  in  Metcalf's  hands,  and  mis- 
applied by  Metcalf,  without  Kennedy's  knowledge  or 
consent,  upon  this  note,  and  the  bank  never  claimed 
anything  from  Kennedy  until  Irish  became  insolvent. 
If  it  was  an  ordinary  discounting  of  paper,  where  was 
the  profit?  What  was  realized  for  the  benefit  of  the 
stockholders  in  this  bank?  For  the  evidence  all  shows 
that  it  was  not  discounted  a  single  penny,  that  Irish  was 
credited  with  the  full  amount.  The  peculiar  manner  of 
making  this  pretended  discount  is  noteworthy.  It  was 
not  done  at  the  counter  or  at  the  officer's  desk,  but  in  a 
back  room,  and  instead  of  being  an  open  and  usual 
transaction,  Metcalf  quietly  places  on  file  a  memorandum 
in  his  own  handwriting  for  the  book-keeper  to  enter  up. 

If  a  bank  officer  receive  a  promissory  note  from  the 
maker,  no  consideration  passing,  and  place  the  note  in  the 
bank  in  order  to  make  a  show  of  assets,  even  if  such  object 
be  known  to  the  maker,  he  is  not  liable  on  the  note.  Ag- 
ricultural Bank  v.  Rohinson^  24  Me.,  276.  Lime  Rook 
Bamk  v.  Hewitt^  50  Me.,  269.  And  the  agents  knowl- 
edge of  want  of   consideration,   when  acting  for  the 
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principal,  is  notice  to  the  principal,  however  that  knowl- 
edge may  have  been  acquired.  Union  Bank  v.  Camp- 
hellj  4  Humph.,  396.  Fulton  Bank  v.  Canal  Co.^  4 
Paige,  137.  2  Parsons  on  Notes,  27,  28,  29.  Edwards 
on  Bills,  816,  317. 

3.  In  order  to  recover  on  accommodation  paper 
plaintiff  must  have  received  the  same  in  good  faith,  and 
whatever  shows  him  to  have  received  it  Tnala  fde^  or 
with  notice  of  the  facts,  will  defeat  his  right  of  recovery. 
Edwards  on  Bills,  320,  and  note  5.  Woodhull  v.  Holmes^ 
10  Johns.,  270.  Skildmg  v.  Warner^  15  Johns.,  '270. 
Brown  v.  TabeTy  5  Wend.,  666.  Wardell  v.  Howell^  9 
Wend.,  170.    Small  v.  Smithy  1  Denio,  583. 

JH,  Z.  Saywardy  for  defendant  in  error 

The  testimony  shows  clearly  that  Irish  and  Kennedy 
alone  knew  how  or  why  the  note  was  executed.  Metcalf 
and  Ashton  swear  that  they  never  knew  anything  about 
it.  The  note  bears  date  June  23d,  1873,  and  on  June 
24th,  1878,  it  was  presented  at  the  bank  by  Irish,  and 
discounted  by  the  cashier  in  the  ordinary  manner  over 
the  bank  counter.  It  was  discounted  for  cash,  and  the 
money  used  by  Irish,  not  to  buy  or  pay  for  stock,  but  for 
his  own  private  use.  (See  testimony  of  Ashton.)  The 
note  bears  interest  from  date  at  12  per  cent,  hence  bank 
could  not  pay  less  than  its  face.  Act  of  Congress,  1864, 
sec.  30.  Morse  on  Banking,  16,  20.  Its  bearing  interest 
shows  that  the  maker's  intention  was  to  have  it  run  some 
time.  Zockwood  v.  Crawford^  18  Conn.,  361,  371.  For 
this  reason  and  because  interest  was  promptly  paid  it 
was  allowed  to  run.  A  demand  could  only  be  required 
to  hold  Irish  the  endorser,  and  his  paying  the  interest  on 
the  note  for  over  two  years  made  such  demand  unneces- 
sary. Irish  was  a  director  of  the  bank,  hence  he  had 
due  notice  that  the  note  was  not  paid.  Merchants  Bank  v. 
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Rvdolf^  5  Neb.,  541.  When  the  interest  was  not  paid 
then  Metcalf  called  on  Kennedy  for  interest  and  princi- 
pal, thus  showing  that  there  was  no  collusion  between 
Kennedy  or  Irish  and  Metcalf.  One  payment  of  $10 
was  made  on  the  note  ont  of  Kennedy's  money,  and  he 
made  no  objection,  although  notified  at  once.  When  re- 
quested to  pay  the  note  Kennedy  made  no  defense,  but 
pleaded  only  hard  times  and  asked  for  time.  The  bank 
having  discounted  the  note  one  day  after  its  date  for 
value  with  no  notice  of  any  fraud,  took  the  note  with  all 
the  rights  of  an  innocent  indorsee  of  time  paper  bought 
before  maturity.  1  Parsons  on  Contracts,  218.  Furman 
V.  SasHnSj  2  Caines,  369.  Merritt  v.  Todd,  28  N.  Y., 
28.  ffe7idricksv.  Jvdah,  1  Johns.,  819.  Story  on  Notes 
and  Bills,  208,  note  8.  Thurston  v.  M'^Kown,  6  Mass., 
428.  Bank  officers  cannot  bind  the  bank  by  an  unlawful 
act,  nor  outside  the  place  of  business,  nor  outside  the 
line  of  business  of  the  bank  as  this  transaction  clearly 
was.  Sec.  8,  act  of  congress,  1864.  MercJuMUs  Bank 
V.  Rudolf,  5  Neb.,  539.  Miller  v.  Mclntyre,  1  Peters, 
59  and  60.  United  States  v.  Duiyn,  6  Peters,  51.  Bank 
of  MePropolis  v,  Jones,  8  Id.,  12.  First  National  Bank 
V.  Ocean  National  Bank,  60  N.  T.,  291.  Fra/nJcUn 
Bank  v.  Stewart,  37  Me.,  619.  Washington  Bank  v. 
Lewis,  22  Pick.,  24.  Ha/rper  v.  Calhoun,  7  How. 
(Miss.),  203.  Wyman  v.  Hallowell,  14  Mass.,  262. 
Lloyd  V.  West  Brcmch  Bank,  15  Penn.  State,  172. 
Bank  Comers  v.  Bank  of  Buffalo,  6  Paige,  Ch.,  497. 
Merchants  Bank  v.  State  Bank,  10  Wallace,  675-6. 

Maxwell,  J. 

In  the  year  1875,  an  action  was  commenced  in  the  dis- 
trict court  of  Otoe  county  against  the  plaintiff  in  error 
and  O.  H.  Irish,  to  recover  the  sum  of  $2,000  and  inter- 
est, upon  a  promissory  note,  of  which  the  following  is  a 
copy: 
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"  $2,000.  Nebraska  City,  June  23d,  1873. 

"  On  demand,  I  promise  to  pay  to  O.  H.  Irish,  or  order, 
two  thousand  dollars,  at  the  Otoe  county  National  Bank, 
with  interest  at  the  rate  of  12  per  cent  per  annum,  for 
value  received.  **  H.  Kennedy." 

On  the  back  of  the  note  were  several  endorsements  of 
payments  of  interest.  The  note  on  the  day  after  its  date 
was  transferred  to  the  defendant  in  error. 

The  plaintiff  in  error  answered  the  petition  of.  the 
defendant  in  error,  alleging  that  he  received  no  consid- 
eration for  said  note  whatever,  and  that  the  defendant  in 
error  was  not  an  innocent  purchaser  or  holder  thereof; 
that  said  note  was  made  as  an  accommodation  note,  to 
enable  Irish  to  purchase  certain  additional  shares  of 
stock  in  the  bank  of  the  defendant  in  error,  and  that  the 
cashier  of  said  bank  had  agreed  to  carry  said  note;  that 
he  was  led  to  believe  that  he  had  nothing  to  fear  there- 
from, as  the  stock  would  pay  said  note  if  it  became 
necessary,  and  that  the  dividends, would  pay  the  interest 
thereon;  that  the  object  of  purchasing  additional  shares 
of  stock  was  to  enable  the  then  cashier,  and  his  friends, 
to  control  the  bank,  and  elect  Irish  president  thereof; 
that  being  induced  by  these  representations,  and  being 
willing  to  accommodate  said  parties,  and  upon  no  other 
consideration  he  executed  the  note  in  question,  and  de- 
livered the  same  to  Irish  for  the  purpose  of  being  en- 
dorsed and  delivered  to  the  defendant  in  error,  upon  the 
understanding  and  agreement  hereinbefore  set  forth;  that 
at  the  time  of  delivering  said  note  to  Irish,  he  (Irish)  deliv- 
ered to  plaintiff  in  error  twenty  shares  of  the  stock  of  said 
bank,  to  be  held  by  him  as  security  against  liability  on 
his  part  upon  said  note,  of  all  of  which  facts  the  bank 
had  full  knowledge;  that  afterwards  the  bank  requested 
the  plaintiff  in  error  to  deposit  said  shares  in  said  bank 
for  safe  keeping,  agreeing  that  said  shares  should  be  held 
by  it  for  the  purpose  of  securing  said  note;  that  plain- 
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tiff  in  error  relying  upon  said  representations  deposited 
said  shares  in  said  bank,  that  the  bank  disposed  of  said 
stock  and  appropriated  the  proceeds  thereof  to  its  own 
nse,  and  that  no  part  thereof  has  been  applied  to  the 
payment  of  the  note. 

The  plaintiff  in  the  court  below  filed  a  reply  to  the 
answer,  denying  all  the  allegations  of  new  matter  therein 
contained. 

It  appears  from  the  testimony  in  the  case  that  Ken- 
nedy, prior  to  the  time  of  the  execution  and  delivery  of 
the  note  in  controversy,  had  another  transaction  with  the 
defendant  in  error,  whereby  he  purchased  twenty  shares 
of  the  stock  of  the  bank,  giving  his  note  therefor  to  the 
bank.  This  stock  appears  to  have  been  purchased  by 
him  at  the  request  of,  and  apparently  as  an  act  of  friend- 
ship for,  Metcalf,  the  cashier  of  the  bank.  It  is  claimed 
by  the  plaintiff  in  error,  that  the  note  in  controversy,  al- 
though payable  to  Irish,  was  in  fact  to  be  delivered 
to  the  bank  as  a  part  of  the  first  transaction.  In  our 
opinion  the  proof  entirely  fails  to  sustain  this  view  of 
the  case. 

Kennedy,  on  cross-examination,  testified  as  follows: 

Q.  He  (Irish)  said  to  you,  did  he,  that  he  wanted  the 
note  to  buy  stock  with? 

A.    That  was  it  exactly;  that  was  the  conversation. 

Q.  Was  that  the  conversation  about  the  time  you 
gave  the  note? 

A.  At  the  date  of  the  note.  That  was  the  conversa- 
tion on  that  occasion  and  on  previous  occasions. 

Q.     That  he  wanted  the  note  to  buy  stock  with? 

A.    Yes,  sir. 

Q.     Do  you  know  what  he  did  with  that  note? 

A.     Nothing,  only  what  was  afterwards  developed. 

Q.  At  the  time  you  signed  the  note,  you  are  positive 
he  gave  you  the  stock  right  there  and  then — ^handed  it 
over  to  you? 
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A.     Yes,  sir,  certificates  of  stock. 

Q.     Yon  don't  know  whether  he  bought  this  stock i 

A.     No,  sir. 

Q.    Nor  how  he  paid  for  it? 

A.     No,  sir. 

It  also  appears  from  the  testimony  that  the  note  was 
signed  and  the  stock  delivered  to  the  plaintiff  in  error  in 
Omaha. 

The  plaintiff  in  error  also  testified  that  the  original 
transaction  with  the  bank,  whereby  he  had  purchased 
and  held  20  shares  of  bank  stock,  was  terminated  and 
his  note  cancelled  on  the  24th  day  of  June,  1873,  the 
same  day,  as  appears  from  the  testimony,  the  bank  dis- 
counted the  note  in  controversy.  It  also  appears  from 
the  testimony  of  Benjamin  D.  Ashton,  teller  and  book- 
keeper of  the  bank,  that  the  note  in  controversy  was 
discounted  by  the  bank  on  the  24th  day  of  June,  1873,. 
and  the  amount  thereof  placed  to  the  credit  of  Irish, 
who  drew  the  same  out  by  checks  on  the  bank.  In  this 
Ashton  is  fully  corroborated  by  the  cashier.  There  is- 
an  entire  failure  of  proof  to  show  that  the  twenty 
shares  of  stock  left  in  Kennedy's  possession  as  security 
lor  the  payment  of  the  note  were  ever  delivered  to  the 
bank  by  Kennedy  or  any  one  for  him,  or  that  the  bank 
sold  the  same  or  any  portion  thereof.  The  representa- 
tions of  the  president  of  a  bank,  made  in  transacting  it& 
business,  are  admissible  in  evidence  against  the  bank; 
but  statements  made  by  him  away  from  the  bank,  in 
reference  to  matters  in  which  the  bank  has  no  interest, 
are  not  admissible.  Like  other  agents,  a  bank  president 
must  act  within  the  scope  of  his  authority  in  order  to 
bind  his  principal;  unless  his  acts  are  ratified. 

In  MerchcmtB  Bank  v.  Rudolfs  5  Neb.,  527,  it  was 
held  that  statements  made  by  a  cashier,  at  casual  inter- 
views away  from  the  bank,  as  to  payments  having  been 
made  upon  its  securities,  were  not  binding  upon  the 
7 
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bank.    We  think  that  decision  states  the  law  correctly, 
and  is  applicable  to  this  case. 

From  a  careful  examination  of  the  entire  record,  we 
are  satisfied  that  justice  has  been  done  in  the  case.  The 
judgment  of  the  district  court  is  therefore  afSrmed. 

JUDGHSNT  AFFIRMED. 


The   Union  Centbal  Life  Insttrawob  Co.,  plaintiff 
IN  BSBOB,  V.  James  MoHugh,  defendant  in  eebob. 

Life  Insurance:  default  in  payment*,  pau^up  polict: 
measure  of  damages,  a  life  insurance  policy  provided  that 
a  certain  part  of  each  premium  be  allowed  as  a  loan  or  credit 
and  as  a  debt  against  the  policy  until  paid  or  cancelled  by 
profits  or  otherwise,  and  f^irther  provided  that  after  a  certain 
time,  and  after  ftill  annual  payments  of  premiums  during  this 
time,  upon  default  and  surrender  of  the  policy  by  the  insured, 
the  company  should  issue  to  him  a  new  paid-up  policy  for  an 
equitable  amount,  subject  to  the  outstanding  loans  or  credits : 
ffeldj  that  upon  a  breach  of  the  covenant  to  issue  such  new 
paid-up  policy  by  the  company,  the  measure  of  damages,  after 
f^U  payment  of  ail  premiums  accrued  before  such  default,  is 
the  fair  cash  value  of  the  new  paid-up  policy  at  the  time  of  the 
breach  of  contract,  with  interest  thereon. 

Erbob  to  the  district  court  of  Douglas  county.  Tried 
below  before  Savage,  J.,  and  a  jury.  The  case  is  stated 
in  the  opinion. 

George  E.  PrUchett^  for  plaintiff  in  error. 

This  judgment  should  be  reversed,  because  the  plain- 
tiff was  only  entitled  to  recover  the  value  of  the  paid-up 
policy  to  which  he  was  entitled,  and  the  only  evidence 
as  to  its  value  proved  it  to  be  less  than  the  amount 
which  he  owed  the  company.    The  plaintiff  could  not 
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recover  upon  the  theory  of  a  resciBsion  of  his  contract 
with  the  company,  because  the  parties  conld  not  be  pat 
in  giatu  quo.  He  conld  not  return  to  the  company  the 
five  years'  insurance  which  he  had  had.  2  Parsons  on 
Contracts,  678.    Htmt  v.  Silk^  6  East,  449. 

LeaviU  Bumhomh^  for  defendant  in  error. 

1.  The  contract  of  insurance,  for  breach  of  which 
action  was  brought  by  defendant  in  error,  though  made 
up  of  several  parts,  was  entered  into  as  an  entirety,  and 
must  be  treated  as  such;  and  any  breach  thereof,  was  a 
breach  of  the  whole.  3  Parsons'  Contracts,  sec.  189. 
2  Id.,  sec.  619. 

2.  Defendant  in  error  was  entitled  to  recover  such 

ft 

damages  as  he  suffered  by  failure  to  fulfill  the  whole 
contract.  3  Parsons'  Contracts,  sees.  187,  189.  Master- 
ton  V.  Mayor,  7  Hill,  61.  Shaffer  v.  Lee,  8  Barb.,  412. 
RoyaUon  v.  R.  <&  W.  Turnpike  Co.,  14  Vt.,  311.  And 
the  jury  might  also  inquire  if  there  were  aggravating 
and  unjustifiable  circumstances  connected  with  the 
breach  that  would  also  entitle  the  defendant  in  error  to 
recover  therefor.  Field  on  Damages,  58,  61,  and  cases 
cited.  Jones  v.  Steamship  Cortes,  17  Cal.,  487.  Stone- 
sheifer  v.  Sheble,  31  Mo.,  243.  Hall  v.  Delephane,  5 
Wis.,  206. 

Gahot,  Ch.  J. 

On  the  twenty>eighth  of  August,  1872,  the  plaintiff 
in  error  insured  the  life  of  the  defendant  in  error  in  the 
sum  of  $2,500,  at  a  semi-annual  payment  of  $31.25,  with 
participation  in  profits,  for  the  term  of  his  natural  life, 
for  the  benefit  of  Mary  McHugh,  provided  that  ten 
dollars  of  each  semi-annual  premium  is  allowed  as  a 
credit  or  loan,  bearing  interest  at  six  per  cent  from  their 
respective  dates,  and  acknowledged  as  an  indebtedness 
against  the  policy  until  paid  or  cancelled  by  profits  or 


68   SUPREME  COURT  OF  NEBRASKA, 

The  Union  Central  Life  Insurance  Co.  t.  McHugh. 

otherwise.  The  policy  contains  this  covenant:  "And 
the  said  company  do  hereby  farther  promise  and  agree 
that'if,  after  the  premiums  on  this  policy  for  not  less 
than  three  complete  years  of  insurance  have  been  duly 
paid  to  the  company,  this  policy  should  cease  in  conse- 
quence of  default  of  payment  of  any  subsequent  pre- 
mium, this  company  will,  on  the  surrender  of  this 
policy,  issue  in  lieu  thereof  (provided  such  surrender  be 
made  within  sixty  days  of  such  default)  a  new  paid-up 
policy,  subject  to  any  loans  or  credits  outstanding  against 
this  policy,  for  an  equitable  amount,  which  shall  not  be 
less  than  the  sum  below:  After  three  full  annual  pay- 
ments, $240;  after  four  full  annual  payments,  $317; 
after  five  full  annual  payments,  $390;  and  a  like  equit- 
able amount  for  any  greater  number  of  payments." 

Ten  semi-annual  payments  of  $21.25  were  made,  and 
then  the  defendant  made  default  of  payment  of  premium 
on  his  policy,  and  within  the  time  specified  he  surrend- 
ered the  same,  and  demanded  the  issuance* to  him  of  a 
paid-up  policy,  which  the  plaintifiPs  refused,  and  he 
brought  action  to  recover  damages  for  a  breach  of  the 
contract. 

Under  the  terms  of  the  policy  ten  dollars  of  each 
semi-annual  premium,  not  paid,  is  a  credit  or  loan  bear- 
ing six  per  cent,  and  acknowledged  to  be  an  indebtedness 
against  the  policy  until  paid  or  cancelled  by  profits  or 
otherwise;  and  that  after  a  period  of  not  less  than  three 
years,  and  "  after  the  full  annual  payments  "  to  the 
company  have  been  duly  paid,  the  company  will  issue 
to  the  defendant  a  new  paid-up  policy.  The  five  years 
loans,  amounting  in  the  aggregate  to  one  hundred  dol- 
lars, were  not  paid  by  the  defendant.  It  is  therefore 
very  clear,  according  to  this  contract,  that  the  plaintiff 
only  covenanted  to  issue  a  new  paid-up  policy  upon  the 
full  payment  of  all  the  premiums  up  till  the  time  default 
was  made;  but  in  this  case  there  was  an  indebtedness 
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against  the  defendant  of  anpaid  premiums,  which  the 
plaintiff's  uncontradicted  testimony  tended  to  show, 
after  deducting  the  accrued  dividends,  was  $86.31;  and 
yet  the  jury  rendered  a  verdict  in  favor  of  defendant  in 
error  for  $212.50,  being  equal  to  the  aggregate  of  all 
premiums  paid  by  defendant  during  the  five  years  in- 
surance on  his  life. 

It  is  insisted  that  the  defendant  received  no  benefit 
for  the  premiums  he  paid,  and  therefore  his  damages 
must  be  the  amount  he  paid  to  plaintiffs.  But  did  he 
not  receive  any  benefit?  The  answer  is,  that  during 
these  five  years  he  had  an  insurance  of  $2,500  on  his 
life,  and  if  he  had  died  during  this  time  the  plaintiffs 
would  have  been  compelled  to  pay  that  amount.  The 
plaintiff,  by  the  contract,  agreed  to  take  this  risk,  and 
for  it  the  defendant  agreed  to  pay  the  premiums  speci-  . 
fied ;  and  the  fact  that  the  contingency  did  not  happen 
during  this  time  did  not  lessen  the  consideration  received 
by  the  defendant. 

Now,  in  respect  to  the  rule  of  damages,  Pothier  says 
that  the  parties  are  deemed  to  contemplate  only  damages 
and  interest  which  a  party  might  suffer  from  the  non- 
performance of  the  contract  in  respect  to  the  particular 
thing  which  is  the  object  of  it  (1  Evans  Poth.,  91);  and 
therefore,  under  the  contract  in  this  case,  the  measure 
of  damages  is,  after  full  payment  of  all  premiums  ac- 
crued before  the  default  of  payment,  the  fair  cash  value 
of  a  new  paid-up  policy  at  the  time  of  the  breach  of  the 
contract,  and  the  jury  ought  to  be  so  instructed.  The 
only  evidence  tending  to  show  what  was  the  cash  value 
of  such  policy,  at  such  time,  was  offered  by  the  plaintiffs, 
and  the  jury  wholly  disregarded  this  testimony.  The 
verdict,  therefore,  is  not  sustained  by  the  evidence,  and 
the  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  be  remanded  for  trial  de  n/tvo. 

Reversed  and  eemanded. 
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Robert  Kittle  and  John   A.  Smiley,  plaintiffs  in 

EBBOB,   V.   RiLET   Db  LaMATEB  AND  ThOMAB    TuBNSB, 
DEFENDANTS  IN  EBBOB. 

Attorney's  Fees:  injunction.  K  obtained  a  temporary  order 
of  injunction  against  D.  for  a  certain  period  of  time,  upon 
executing  a  bond  with  surety  in  the  sum  of  $500.  No  steps 
were  taken  to  dissolve  this  injunction,  and  no  counsel  appeared 
for  D.  until  the  order  had  expired  by  operation  of  law,  when 
counsel  appeared  for  D.,  and  resisted  an  application  for  another 
order,  which  was  allowed  upon  the  deposit  of  a  certain  sum  of 
money  by  E.,  and  afterwards  dissolved :  HeUL,  that  D.  cannot 
recover  damages  for  the  alleged  payment  of  attorney's  fees,  in 
an  action  on  the  bond  given  upon  the  allowance  of  the  first 
order. 

Ebbob  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J.    The  case  is  stated  in  the  opinion. 

Marlaw  <6  MungeTy  for  plaintiff  in  error,  cited  Re- 
vised Statutes  U.  S.,  173.  Bern  v.  Heathy  12  How., 
168.  Oelricha  v.  Spaim,^  15  Wall.,  211.  16  Albany  Law 
Journal, . 

N.  H.  Belly  for  defendants  in  error,  cited  Noble  v. 
Arnold,  23  O.  iS.,  264.  Corcoran  v.  Judson,  24  N.  Y., 
106.  Edwards  u  Bodme^  11  Paige,  223.  Behrena  v. 
MrKenzie^  28  Iowa,  333.  Langworth  v.  McKelvey^  25 
Iowa,  48.  Thaie  v.  Quany  3  Cal.,  216.  Prader  v.  Grimy 
13  Cal.,  686.  Morris  v.  Fricsy  2  Blackf.,  467.  Berry 
Ba/nJc  V,  Heathy  45  N.  H.,  624.  Bi/an  v.  Andersony  25 
111.,  372.     Garret  v.  Logaaiy  19  Ala.,  344. 

Gantt,  Ch.  J. 

This  is  an  action  upon  an  injunction  bond,  to  recover 
attorney's  fees  alleged  to  have  been  expended  in  defend- 
ing the  suit  in  equity,  and  in  procuring  a  dissolution  of 
the  order  of  injunction. 

It  appears  from  the  record  that  the  defendant  in  error, 
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K  De  Lamater,  had  recovered  a  judgment  against  plain- 
tiff in  error,  R.  Kittle,  in  the  district  court  of  Dodge 
county,  and  that  execution  was  issued  thereon,  and 
placed  in  the  hands  of  defendant.  Turner,  sheriff  of  the 
county;  that  some  time  afterwards  Kittle  commenced 
suit  in  equity,  in  the  same  court,  to  enjoin  the  collection 
of  this  judgment.  On  the  nineteenth  of  June,  1875, 
Kittle  procured  the  cause  to  be  transferred  to  the  U.  S. 
circuit  court,  and  on  the  twenty-first  of  the  same  month 
the  circuit  court  made  an  order  as  follows  :  "  Temporary 
injunction  allowed  to  remain  in  force  until  the  twentieth 
day  of  July,  1876,  and  until  modified  or  dissolved  by 
proper  authority,  complainant  first  to  give  bond  in  the 
sum  of  five  hundred  dollars  in  the  usual  form  ;  notice 
of  time  and  place  of  hearing  motion  for  renewal  or  con- 
tinuance of  injunction  to  be  given  to  respondents  five 
days  before  the  time  of  hearing  the  same."  The  next 
proceeding  in  the  circuit  court  was  on  the  18th  day  of 
December,  1875,  and  is  as  follows  :  '^  This  cause  came 
on  to  be  heard  on  the  motion  of  the  complainant  for  a 
temporary  injunction  herein,  and  was  argued  by  counsel 
of  the  respective  parties.  Whereupon  it  was  ordered 
by  the  court,  that  a  temporary  injunction  be  allowed,  as 
prayed  for  by  said  complainant,  until  the  further  order 
of  the  court,  upon  said  complainant  depositing  with  the 
clerk  of  the  district  court  for  Dodge  county,  Neb.,  the 
sum  of  twenty  dollars,  as  security  for  the  payment  of 
the  costs  of  re-advertising  the  sale  of  the  property  in 
question,  should  the  injunction  be  dissolved."  And  on 
the  first  of  February.  1876,  the  circuit  court  made  an 
order  remanding  the  cause  to  the  "  district  court  of 
Dodge  county.  Neb.,  for  want  of  jurisdiction  on  the  part 
of  the  court  to  proceed  herein.  The  temporary  injunc- 
tion heretofore  allowed  in  the  case  is  hereby  dissolved." 
The  defendant  in  error,  in  his  petition  in  this  case,  in 
the  court  below,  says  that  "  said  temporary  order  of  in- 
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janction  expired  bj  lapse  of  time  and  operation  of  law;" 
and  N.  H.  Bell,  attorney  for  defendants,  testifies  that 
^^  under  the  law  it  expired  as  provided  hj  law;"  that  upon 
a  notice  ^ven  bj  plaintiff  ^'  that  the  injunction  was  to 
be  heard  in  open  court,  on  the  twentieth  of  July,  1875," 
he  went  to  Omaha,  and  some  days  thereafter  he  ^^  resisted 
a  farther  continuance  of  the  injunction,  and  it  was 
argued  by  Mr.  Kittle  on  the  one  side  and  Judge  Savage 
and  myself  on  the  other,  before  Judge  Dundy.  Judge 
Dundy  took  it  under  advisement  and  held.it  until  the 
next  term  of  the  circuit  court." 

Now,  from  the  petition  and  this  evidence,  it  seems 
clear  that  the  only  question  argued  in  July  was  Kittle's 
motion  for  another  order  of  injunction,  which  was  taken 
under  advisement  by  the  Judge,  and  decided  on  the 
eighteenth  of  December,  as  shown  by  the  court  record. 
It  is  therefore  evident  that  no  steps  were  taken  to  dis- 
solve the  first  order,  and  that  defendant  incurred  no  ex- 
pense for  attorney's  fees  in  regard  to  that  order.  The 
bond  was  given  upofi  the  allowance  of  this  first  order, 
and  the  obligors  can  be  liable  only  for  damages  incurred 
under  that  order;  and  hence,  as  no  attorney's  fees  were 
incurred  by  defendants  by  the  allowance  of  that  first 
order,  there  certainly  is  no  liability  on  the  bond  for  such 
damages  ;  and  therefore  the  defendants  failed  to  prove 
any  cause  of  action. 

It  is  not  necessary,  under  the  pleadings  in  this  case, 
to  consider  whether  the  defendants  sufibred  any  damage 
by  reason  of  the  allowance  of  the  second  order  of  injunc- 
tion, or  what  effect  the  remandment  of  the  case  to  the 
district  court  of  Dodge  county  by  the  circuit  court,  for 
want  of  jurisdiction,  has  upon  the  rights  and  liabilities 
of  the  parties  in  respect  to  the  allowance  of  the  second 
order.  But  for  the  reasons  given  in  this  opinion,  the 
judgment  of  the  district  court  must  be  reversed  and  the 
cause  be  remanded. 

Reversed  and  bemanded. 
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BOBBRT    EjTTLB,     PLAINTEPP    IN    BBBOB,   V.    EdWARD     G. 

St.  John,  defendant  in  ebbob. 

1.  Landlord  and  Tenant :  termination  of  lease.    When  by 

the  terms  of  a  lease  of  real  estate  for  five  years,  the  lessee  may 
terminate  the  lease  at  the  end  of  either  year,  upon  giving  to  the 
lessor  six  days*  written  notice,  such  written  notice  must  be 
served  on  the  lessor,  as  required  by  the  contract. 

2.    :  EYiDENCB.    Parol  testimony  is  not  admissible  to  prove 

the  surrender  of  leased  premises.  Under  the  statute  of  frauds, 
such  surrender  can  only  be  done  by  some  note  or  memorandum 
in  writing,  subscribed  by  the  part^  surrendering  the  same. 

Ebbob  to  the  diBtrict  court  for  Dodge  county.  Tried 
below  before  Post,  J.    The  case  is  cited  in  the  opinion. 

Jf.  H,  SessionB  and  Robert  Kittle^  for  plaintiff  in 
error,  cited  Tond/ro  v.  Cvshman^  6  Wis.,  679.  Mattis 
V.  Robvnsouy  1  Neb.,  3.  Hatch  v.  Fowler^  28  Mich., 
205.  Filley  v.  Dwncaai^  1  Neb.,  134.  Leonard  v.  Bur- 
gessy  16  Wis.,  41.  Taylor,  Landlord  and  Tenant,  482. 
Bailey  v.  WelU^  8  Wis.,  141.  Rowan  v.  Zytle,  11 
Wend.,  616.  Cronmellin  v.  TheisSy  31  Ala.,  412.  Jack- 
son V.  Eddxjy  12  Mo.,  132. 

Gantt,  Ch.  J. 

On  the  tenth  of  September,  1872,  defendant  rented 
from  the  plaintiff  fractional  block  No.  224,  in  the  city 
of  Fremont,  together  with  the  warehouse,  rights,  and 
appurtenances  thereunto  belonging,  for  the  term  of  five 
years,  at  a  certain  stipulated  annual  rent,  payable  quar- 
terly in  advance.  It  was  further  stipulated  as  follows: 
'•And  in  default  of  any  payment,  at  the  time  due,  of 
rent,  or  should  said  warehouse  be  closed  or  the  premises 
not  be  used  in  the  ordinary  grain  or  lumber  business  for 
more  than  one  month  at  any  time,  Robert  Kittle  may 
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terminate  this  lease,  by  first  giving  six  days'  written  no- 
tice, served  on  any  one  occupying  said  premises  at  snch 
time,  or  thereon.  This  lease  may  be  terminated  by  E. 
G.  St  John,  at  the  end  of  either  year,  by  the  same  notice 
as  above,  served  at  R  Eittle's  office,  or  on  him." 

The  plaintiff  sued  the  defendant  for  the  quarter's  rent 
due  on  the  tenth  September,  1876.  The  defendant,  in 
his  answer,  admitted  the  execution  of  the  lease,  and  set 
up  as  a  defense  that,  on  or  about  the  tenth  of  August, 
1876,  he  verbally  notified  the  plaintiff  that  he  '*  wished  " 
to  terminate  the  lease  and  surrender  the  premises  on 
the  tenth  of  September,  1876,  that  being  the  end  of  the 
fourth  year  of  said  lease,  and  alleged  that  the  plaintiff 
then  informed  him  ^^  that  was  all  right,  and  then  and 
there  waived  the  service  of  a  written  notice."  The 
plaintiff,  in  his  reply,  denied  "  that  he  ever  in  any  way 
consented  to  or  received  the  surrender  of  the  premises, 
or  that  the  defendant  ever  surrendered  the  same,  by 
parol  or  otherwise." 

In  regard  to  the  question  of  notice,  the  defendant  tes- 
tified as  follows  :  *^  I  had  a  conversation  with  Mr.  Kittle, 
on  or  about  the  tenth  of  August.  I  told  him,  atler  we 
had  talked  some,  before  leaving,  I  told  him  positively  I 
wished  to  give  up  the  warehouse  on  the  tenth  of  Sep- 
tember. His  answer  was,  all  right.  I  understood  him 
to  take  it  as  a  notice  to  give  it  up.  I  never  thought  any 
more  about  it,  except  that  it  was  an  agreement — all  the 
notice  I  would  have  to  give  him."  This  testimony  falls 
far  short  of  proving  the  allegation  alleged  in  defendant's 
answer.  It  does  not  show  any  waiver  of  the  service  of  a 
written  notice  by  the  plaintiff.  What  the  defendant 
xdiderstood  and  ihomjlit  is  not  evidence,  because  the  wit- 
ness must  testify  to  facts  and  not  his  understanding  of 
what  occurred. 

Again,  in  regard  to  this  conversation,  the  testimony 
of  the  plaintiff  is  in  conflict  with  that  of  defendant. 


I 
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But  to  terminate  the  lease  at  the  end  of  any  one  year, 
daring  the  term  mentioned  therein,  the  parties  by  their 
contract  required  six  days'  written  notice;  and  withont 
any  such  notice  having  been  given,  and  without  any  re- 
lease or  re-conveyance  of  his  interest  in  the  premises, 
the  defendant  offered  parol  testimony  to  prove  a  sur- 
render of  the  estate  to  the  lessor  at  the  end  of  the  fourth^  '^ ' 
yjBar.  This  testimony  was  admitted.  Now,  section  three, 
of  Chap.  XLIII,  Revised  Statutes  (1866),  relative  to 
Frauds,  provides  that  there  shall  be  no  surrender  of  a 
lease  of  real  estate  exceeding  a  term  of  one  year,  '^  unless 
by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing,  subscribed  by  the  party  *  *  *  surrend- 
ering the  same."  Therefore  all  the  parol  testimony 
offered  by  the  defendant,  in  respect  to  a  surrender  of  the 
leased  premises  by  defendant  to  plaintiff,  was  incompe- 
tent, and  in  direct  violation  of  the  above  statute. 

In  Bailey  v.  Wells,  8  Wis.,  141,  168,  it  is  held  that 
such  testimony  is  inadmissible,  and  that  ^^  if  there  has 
been  any  surrender  in  fact,  it  could  only  be  done  by 
some  note  or  memorandam  in  writing,  subscribed  by 
the  party  surrendering  the  same.  *  *  *  The  circuit 
court,  therefore,  very  properly  refused  to  permit  the 
plaintiff  in  error  to  show  an  oral  surrender  of  the 
leased  premises  to  the  lessor."  Marim,  v.  K&pner,  1 
W.  L.  J.,  396.    Bovxm  v.  Lytle,  11  Wend.,  16. 

The  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  be  remanded  for  trial  de  novo. 

Rbvsbsbd  and  bemanded 


76   SUPREME  COURT  OF  NEBRASKA, 

EitUe  T.  Wilson. 

Robert  Kittle,  plaintiff  in  brbos,  v.   William  R. 
Wilson  and  Alfred  P.  Hopkins,  defendants  in  error. 

1.  Promissory  Note:   extension  of  time  of  patmbnt.    An 

agreement  by  the  indorsee  of  a  promissory  note  for  a  definite 
extension  of  the  time  of  payment,  in  consideration  of  an  agree- 
ment by  the  maker  to  pay  a  greater  rate  of  interest  than  that 
provided  for  in  the  note,  is  binding  upon  them,  and  if  made 
without  the  consent  of  the  indorser  will  release  him  from  all 
liability  thereon. 

2.    :    HOW  extension  of  payment  to  be  availed  of.  This 

defense  is  a  legal  one,  and  should  be  made  by  the  indorser  in 
the  action  against  him  on  the  note ;  but  if  he  neglect  to  clo  so 
and  suffer  judgment  to  go  against  him,  he  cannot  afterwards 
make  it  available  aa  a  ground  for  enjoining  the  enforcement  of 
such  judgment. 

Appeal  from  the  district  court  for  Dodge  county. 
Tried  below  before  Post,  J. 

Hobert  KittUy  pro  se^  upon  the  points  passed  upon 
by  the  court,  cited  BamJc  of  Stevhenville  v.  SogSj  6 
Ohio,  17.    Ohitty  on  Contracts,  6  Ed.,  533. 

Lake,  J. 

This  case  comes  here  by  appeal  from  the  district  court 
for  Dodge  county.  The  object  of  the  action  is  to  per- 
petually enjoin  the  collection  of  a  certain  judgment 
rendered  by  the  county  court  of  that  county  against 
this  plaintiff  as  indorser  of  a  promissory  note,  executed 
bj  one  William  Martin  to  the  said  plaintiff,  and  by  him 
indorsed  and  transferred  to  the  defendants.  It  appears 
that  this  note  was  originally  secured  by  a  mortgage  exe- 
cuted by  Martin  upon  certain  real  estate  which  had 
been  foreclosed,  and  this  judgment  was  for  the  balance 
remaining  unsatisfied  after  the  sale  of  the  mortgaged 
premises. 
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The  sole  ground  apon  which  this  injnnction  is  asked 
as  stated  in  the  petition  is,  that  the  defendants,  without 
the  knowledge  or  consent  of  the  plaintiff,  entered  into 
an  agreement  with  the  maker  of  the  note  to  extend  the 
time  of  payment  thereof  from  the  4th  of  October,  1874, 
to  the  24th  day  of  February,  1877,  in  consideration  of 
an  agreement  by  the  maker  to  pay  interest  at  the  rate  of 
twelve  per  cent  per  annum — the  note  by  its  terms  draw- 
ing only  ten  per  cent.  And  it  is  alleged  that  this  ex- 
tension was  actually  given. 

There  can  be  no  doubt  that  if  the  facts  respecting 
this  extension  were  precisely  as  alleged  in  the  petition, 
they  would,  if  established,  have  been  a  good  defense  to 
the  action  against  the  plaintiff  in  the  county  court.  An 
agreement  between  the  indorsee  and  maker  of  a  prom- 
issory note,  for  any  definite  extension  of  the  •  time  of 
payment,  in  consideration  of  an  agreement  by  the  latter 
to  pay  an  increased  rate  of  interest,  is  binding  upon 
them,  and  if  made  without  the  consent  of  the  indorser, 
will  release  him  from  all  liability  on  the  note. 

But  this  defense  was  a  legal  one,  and  should  have  been 
made  to  the  action  on  the  note.  By  suffering  judgment 
to  go  against  him  in  that  suit,  the  plaintiff  has  lost  the 
advantage  which  the  extension  gave  to  him,  and  cannot 
now  make  it  available  as  a  ground  for  resisting  the  en- 
forcement of  the  judgment.  There  is  no  equity  in  the 
petition,  and  the  judgment  of  the  court  below  dismiss- 
ing the  action  must  be  sustained. 


Judgment  aooobdingly. 
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JSWBLL    A.    DAVISy    PLAINTIFF    m    ESBOB,    ▼.     JoHN    D. 

NSLIGH,   DBFBNDANT  IN   ESBOB. 

1.  Promissory  Note :  sbt-off.  Any  set-off  to  a  promissory  note 
which  would  have  been  good  between  the  original  parties,  may 
be  pleaded  against  an  indorsee  who  acquires  it  after  maturity. 
He  takes  it  subject  to  any  right  of  set-off  which  the  maker  had 
against  any  prior  holder. 

S.    :  .    T.,  the  owner  of  a  promissory  note,  had  it 

drawn  payable  to  E.,  or  order.  T.  retained  possession  of  the 
note  until  after  it  became  due,  and  received  from  the  maker 
thereof  the  full  amount  due  thereon.  Afterwards  he  delivered 
the  note  to  K.  It  did  not  appear  that  E.  paid  any  consideration 
whatever  for  the  same.  E.  indorsed  the  note  and  delivered  it 
to  C.  E.  T.,  the  wife  of  T„  who  assigned  the  same  for  a  valuable 
consideration  to  D.  In  an  action  on  the  note,  RM,  that  the 
note  .was  subject  to  the  set-off  fh>m  the  maker  of  the  note  to  T. 

8.  Fraotice :  dbfbct  nr  ybrdict.  Where  a  verdict  is  defective 
in  form  merely,  the  court  may  direct  the  Jury  to  amend  it,  or  it 
may  be  amended  by  the  court,  with  the  consent  of  the  Jury,  be- 
fore they  are  discharged. 

4.  Interest  How  ComputecL  Interest  on  a  Judgment  or  debt 
due,  is  computed  up  to  the  time  of  the  first  payment,  and  the 
payment  so  made  is  first  applied  to  discharge  the  interest,  and 
afterwards,  if  there  is  a  surplus,  it  is  applied  upon  the  principal, 
and  so  toti€$  qtufties,  taking  care  that  the  principal  thus  reduced 
shall  not  at  any  time  be  suffered  to  accumulate  by  the  accruing 
interest 

Ebbob  to  the  district  court  for  Dodge  county.  Tried 
below  before  YaiiBNtinb,  J.  The  &ctB  appear  in  the 
opinion. 

Uriah  Brtmer,  for  plaintiff  in  error. 

Where  set-off  is  allowed  against  a  plaintiff,  the  in- 
dorsee of  a  note  after  maturity,  for  equities  between 
antecedent  parties,  no  set-off  which  arose  after  the  .trans- 
fer wiU  be  available  against  the  indorsee.    2  Daniel  on 
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Negotiable  Instr.,  sec.  1,487.  Dams  v.  Miller^  14 
Gratt.,  8. 

And  the  burden  of  proof  of  the  date  of  the  indorse- 
ment and  of  ownership  is  on  the  defendant.  2  Harrison, 
N.  P.  1,255.  1  Greenlf.  Ev.,  78.  Perkins  v.  Moon,  7 
C.  &  P.,  408.  1  Daniel  on  Neg.  Instr.,  600,  sec.  813. 
Way  V.  Richardson,  3  Gray,  412.  .  Vallett  v,  Parker,  6 
Wend.,  615.  Holme  v.  Karsper,  6  Binn.,  469;  McCann 
V.  Lewis,  9  Cal.,  246.  Hall  v.  Allen,  37  Ind.,  541. 
Horton  v,  Bayne,  52  Mo.,  531.  PhUlis  Kirk  v.  Phick- 
well,  2  M.  &  S.,  393. 

The  highest  authorities  in  England,  as  well  as  in  this 
country,  hold  that  a  negotiable  note  transferred  after 
maturity  is  subject  to  the  infirmities  and  equities  attach- 
ing thereto  in  the  hands  of  the  antecedent  parties,  but 
only  such  as  attach  to  the  note  transaction  itself.  Story 
on  P.  N.,  178,  and  foot  notes.  Chitty  on  Bills  (13  Am. 
Ed.)  [*220]  251.  Story  on  Bills  (Sharswood's  Ed.)  529. 
Robinson  v.  Lyman,  10  Conn.,  30.  2  Daniel  Neg.  Inst., 
384-6,  sees.  1,435-7.  Campbell  v.  Hicsoh.,  9  Iowa,  337. 
SMpman  v.  Baum^er,  10  Id.,  208.  Leiois  v.  Denton,  13 
Id.,  441.  Davis  v.  Miller,  14  Gratt.,  8.  Annon  v. 
Houck,  4  Gill,  332.  Hughs  v.  La/rge,  2  Barr,  103.  Ep- 
ler  V.  Funk,  8  Id.,  468.  Clay  v.  Coterell,  6  Harr.,  413. 
Burrow  v.  Moss,  10  B.  &  S.,  558.  Quids  v.  Harrison, 
28  Eng.  Law  &  Eq.,  534. 

A  promissory  note  is  a  contract,  the  terms  of  which 
cannot  be  explained  or  varied  by  extrinsic  testimony  un- 
less attacked  for  fraud.  No  fraud  is  either  alleged  or 
attempted  to  be  proved.  Nor  is  there  any  trust  ex- 
pressed in  the  note.  Giles  v.  Comstock,A  N.  T.,  270. 
Gra/oes  v.  Porter,  11  Barb.,  592.  Babbett  v.  Young,  51 
N.  Y.,  238. 

Crarcford  dk  McLcmghlin,  for  defendant  in  error. 
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As  no  one  is  a  hona  fide  holder  who  has  notice  of  a 
defense  against  the  paper,  no  one  who  takes  it  after  dis- 
honor is  such  hona  fide  holder,  beeanse  the  dishonor 
itself  is  notice  to  him  that  there  is  some  defect  or  de- 
fense. Hence  the  rale  that  one  who  takes  paper  for 
value,  after  dishonor,  is  open  to  all  equitable  defenses. 

1  Par.  N.  &  B.  244,  275.  The  said  Kryger  being  merely 
a  nominal  payee,  or  fictitious  person,  the  note  would 
pass  by  the  indorsement  of  Thompson,  and  the  name  of 
L.  Kryger  could  be  written  as  well  by  Thompson  as  by 
Kryger  himself.  In  either  case,  whether  the  assignment 
was  made  to  Kryger  by  delivery  from  Thompson,  ©r  to 
the  plaintiff  by  Thompson's  indorsement,  either  and 
each  of  them  would  take  the  note  without  prejudice  to 
any  set-off  or  other  defense  which  the  maker,  John  D. 
Neligh,  had  against  Thompson  at  any  time  before  notice 
of  the  assignment.  Gren.  Stat.,  sec.  31,  106,  code  of 
civil  procedure  ;  also  sec.  4,  chap.  32,  Gen.  Stat.  Follet^ 
AdirCr  V.  BuyeVy  4  Ohio  State,  686.  Hill  v.  Bntler^  6 
Ohio  State,  207.     1  JSTash's  Pleading  and  Practice,  220. 

2  Parsons  Notes  and  Bills,  605.     Spencer  v.  Morgcm^  6 
Ind.,  146.    Civil  Code,  Neb.,  sec.  104. 

Maxwell,  J. 

This  was  an  action  brought  in  the  district  court  of 
Cuming  county,  upon  a  promissory  note,  of  which  the 
following  is  a  copy: 

"  $506.00.      Banking  House  of  Bruner,  Neligh  &  Kipp, 

"West  Point,  Neb.,  Nov.  7th,  1872. 
"  Two  months  after  date,  I  promise  to  pay  to  Leonard 
Kryger,  or  order,  five  hundred  and  five  dollars,  for  value 
received,  negotiable  and  payable  without  defalcation  or 
discount,  at  the  banking  house  of  Bruner,  Neligh,  and 
Kipp,  at  West  Point,  Nebraska,  vnth  interest  at  the  rate 
of  12  per  cent  per  annum  from  date. 

"(Signed)  John  D.  Neligh." 
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The  note  contained  the  following  indorsements  there- 
on: 

"  Pay  to  E.  C.  Thompson. 
"  L.  Keyger. 
«E.  C.  Thompson." 

The  defendant  answered  the  petition  of  the  plaintiff, 
and  alleged  that  the  note  was  made  payable  to  Leonard 
Kryger,  at  the  request  of  John  B.  Thompson,  who  paid 
the  consideration  therefor;  that  Kryger  never  had  any 
interest  in  the  note,  but  held  the  same  in  trust  for 
Thompson;  that  Kryger  indorsed  and  delivered  the  note 
to  E.  0.  Thompson,  wife  of  John  B.  Thompson,  long 
after  the  maturity  thereof,  and  without  consideration; 
that  at  the  commencement  of  the  action,  John  B. 
Thompson  was  indebted  to  the  defendant  in  the  sum  of 
$636.96,  for  money  paid  at  his  request,  etc. 

The  plaintiff,  in  his  reply,  denied  the  facts  set  forth 
in  the  answer. 

On  the  trial  of  the  cause,  the  defendant  testified  that 
the  consideration  of  the  note  was  paid  by  J.  B.  Thomp- 
son; that  it  was  made  payable  to  Kryger  at  Thompson's 
request,  as  he  did  not  want  any  one  to  know  that  he 
held  a  note  against  the  defendant;  that  in  February, 
1873,  he  saw  the  note  in  the  hands  of  J.  B.  Tiiompson, 
and  that  the  note  at  that  time  had  no  indorsements 
thereon.  The  defendant  also  testified  that  he  had  paid 
to  J.  B.  Thompson,  at  various  times  since  the  note  be- 
came due,  the  amount  of  set-off  claimed  in  the  answer, 
and  that  the  same  was  paid  before  he  had  any  notice  of 
the  assignment.     This  is  not  denied. 

The  only  proof  introduced  by  the  plaintiff  consisted 
of  the  note  in  controversy,  and  the  deposition  of  0.  E. 
Thompson,  from  which  it  appears  that  the  note  was 
assigned  to  the  plaintiff  for  a  valuable  consideration. 

The  plaintiff  in  error  insists  that  the  indorsee  of  an 
overdue  note  takes  it  subject  to  such  equities  as  attach 
8 
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to  it  in  itself,  and  only  to  Buch ;  and  not  to  those  equities 
arising  ont  of  collateral  matters,  nor  to  any  set-off  which 
is  not  good  against  his  indorser.  This  was  undoubtedly 
the  rule  at  common  law.  Chalmers  v.  I/mier.  1  Camp., 
383.  Burrourjh  v.  Moss,  10  B.  &  C,  568.  Whitehead 
V.  WaU'er,  10  M.  &  W.,  696.  C7^ip]?e  v.  Davis,  12  Id., 
159.  Oulds  V.  Hamson,  10  Exch.,  572.  Stein  v. 
Yglesicis,  1  C,  M.  and  K.,  565.  Goodall  v.  Ray,  4 
Dowl.,  76.  Ilufjhes  v.  Large,  2  Barr.,  103.  Wharton  v. 
Ho2?Jcins,  11  Ired.,  Law,  505.  Renwick  v.  Williams,  2 
Md.,  356.  Tvnsl&y  v.  Beall,  2  Kelly,  134.  McAVpi/n 
V.  Wingard,  2  Rich.,  547.  Gullet  v.  Hoy,  15  Mo.,  399. 
Harikins  v.  Shoup,  2  Ind.,  342.  Metcalf  v,  Pilctier, 
6  B.  Monroe,  529.  Haxtun  v.  Bishop,  3  Wend.,  13. 
Bridge  v.  Johnson,  5  Id.,  342.  Johnson  v.  Bridge,  6 
Cow.,  693.  Bank  of  Niagara  v.  McCracken,  18.  Johns., 
493.  Kermedy  v.  Ma/nship,  1  Ala.,  43.  2  Parsons  on 
Notes  and  Bills,  603. 

But  the  rule  has  no  application  in  this  state.  Under 
the  code,  any  set-off  to  a  note,  which  would  have  been 
good  between  the  original  parties,  may  be  pleaded  against 
an  indorsee  who  acquires  it  after  maturity.  He  takes  it 
subject  to  any  right  of  set-off  which  the  maker  had 
against  any  prior  holder.  Peahody  v.  Peters,  5  Pick.,  1. 
Stockhridge  v.  Datnon,  Id.,  223.  Sargent  v.  Southgate, 
Id.,  312.  Braynard  v,  Fisher,  6  Id.,  355.  Greer  v. 
Bv/rdett,  9  Id.,  265.  ShirUy  v.  Todd,  9  Greenleaf,  83. 
Baxter  v.  Little,  6  Met.,  7.  PeUer  v.  Profit,  3  Gray, 
502.  Bond  v.  FUzpati'ick,  4  Id.,  88.  MaHvn  v.  Tro- 
bridge,  1  Vt.,  477.  Savage  v.  Davis,  7  Wend.,  223, 
Furniss  v.  Gilchrist,  1  Sandf.,  53.  Hedges  v.  Seely,  9 
Barb.,  214.  McKmzie  v.  Hunt,  32  Ala.,  494.  2  Par- 
sons on  Notes  and  Bills,  604.  Nixon  v.  English,  3  Mc- 
Cord,  549.     Perry  v.  Mayo,  2  Bailey,  254. 

The  indorsee  of  a  note  overdue  takes  the  legal  title; 
but  he  takes  it  with  notice  on  the  face  of  the  note  that 
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it  is  discredited,  and  is  therefore  snbject  to  all  payments 
and  offsets  in  the  nature  of  payment.  Baxter  v.  Little^ 
6  Mete.,  7. 

This  is  decisive  of  the  case.  While  it  is  clearly  shown 
that  the  note  was  taken  in  the  name  of  Kryger,  it  also 
appears  that  Thompson  gave  the  consideration  therefor, 
and  was  the  owner.  It  is  also  shown  that  the  defendant 
paid  Thompson  the  full  amount  due  on  the  note  after  it 
became  due,  but  before  he  had  notice  of  the  assignment 
to  the  plaintiff. 

The  jury  returned  the  following  verdict:  "  We  the 
jury,  duly  impaneled  and  sworn  in  the  above  cause,  do 
find  no  cause  for  action. 

"(Signed.)  William  Fbost,  Foreman." 

Whereupon  the  court  instructed  them  as  follows: 
"  Gentlemen,  you  have  evidently  intended  by  your  ver- 
dict to  find  for  the  defendant,  if  such  is  your  intention, 
you  will  simply  say:  *  We  find  for  the  defendant,'  "  to 
which  instruction  the  plaintiff  excepted.  We  see  no 
error  in  this.  The  verdict  was  detective  in  form  only, 
and  might,  with  the  consent  of  the  jury  before  they  were 
discharged,  have  been  corrected  by  the  court. 

The  third  instruction  as  to  the  mode  of  computing  in- 
terest is  clearly  erroneous.  The  rule  established  by  this 
court  in  Mills  v.  Sa/u/nderSj  4  Neb.,  193,  we  regard  as 
correct,  that  interest  on  a  judgment  or  debt  due,  is  com- 
puted up  to  the  time  of  the  first  payment,  and  the 
payment  so  made  is  first  applied  to  discharge  the 
interest,  and  afterwards,  if  there  be  a  surplus,  it  is 
applied  upon  the  principal,  and  so  totiea  quoties — 
taking  care  that  the  principal  thus  reduced  shall  not  at 
any  time  be  suffered  to  accumulate  by  the  accruing  in- 
terest. But  as  the  verdict  was  for  the  defendant,  the 
error  was  without  prejudice  to  the  plaintiff. 

The  judgment  of  the  district  court  is  clearly  right, 

and  must  be  affirmed. 

Judgment  AFFiBMiao. 
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Jewell  A.  Davis,  plaintiff  m  eubob,  v.  John  D. 
Nelioh,  defendant  in  ebboe. 

1.  Witnesses.  The  crose-examination  of  a  witness  should  be  re- 
stricted to  the  facts  and  clrcamstances  drawn  out  on  his  direct 
examination.     If  it  is  desired  to  examine  the  witness  upon 

other  matters,  the  party  desiring  such  examination  must  make 
the  witness  his  own,  and  call  him  as  such. 

2.    .    But  where  a  witness  has  related  a  portion  of  what  took 

place  at  a  particular  time  or  place,  or  a  part  of  a  particular  * 
transaction,  he  may  be  cross-examined  as  to  mattera  showing 
the  entire  transaetum. 

S.  Promissory  Note.  When  an  overdue  note  is  assigned,  the 
assignee  takes  it  subject  to  all  equities  existing  between  the 
maker  and  the  payee.  In  an  action  on  the  note,  the  maker  may 
show  that  it  was  obtained  by  fraud,  or  without  consideration^ 
or  that  before  he  received  notice  of  the  assignment  he  had  paid 
it 

4.    '■ — :    BET-OFF.    The  maker  may  also  set-off  any  liquidated 

demand  which  he  held  against  the  payee  at  the  time  of  the  as- 
signment, but  claims  subsequently  acquired,  even  though  they 
had  their  origin  in  previous  transactions,  are  not  the  subject  of 
set-off. 

Ebbob  to  the  district  court  for  Cuming  county.  Tried 
below  before  Valentine,  J.,  and  a  jury.  Verdict  for 
defendant.     The  facts  appear  in  the  opinion. 

Uruih  Bnmerj  for  plaintiff  in  error. 

The  testimony  offered  by  the  defense  shows  that  the 
transfer  by  J.  B.  Thomson,  the  payee  mentioned  therein, 
to  L.  Kryger,  was  made  prior  to  the  alleged  sale  of  the 
house  by  Mr.  Thompson;  and  that  the  order  referred  to 
was  made  nearly  a  year  before  the  settlement  between 
Mr.  Thompson  and  Mr.  Neligh,  when  they  had  a  settle- 
ment of  thousands  of  dollars.  The  said  order  is  not  on 
Mr.  Neligh,  nor  is  it  for  two  hundred  and  fifty-eight  dol- 
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lars,  but  simply  for  "  two  hnndred  and  fifty -eight."  Mr. 
J.  B.  Thompson  testifies  that  prior  to  the  time  that  he 
left  for  California,  he  and  Mr.  Neligh  settled  all  their 
claims  between  themselves,  and  that  this  note  was  not 
paid. 

The  defendant  can  certainly  have  no  set-ofiT  against 
the  plaintiff  for  a  claim  he  may  have  or  have  had  against 
Mr.  Thompson  at  any  time  prior  to  the  date  of  the  com- 
mencement of  this  action  unless  the  plaintiff  shall  also 
be  permitted  to  have  all  the  transactions' between  Mr. 
Thompson  and  Mr.  Neligh  settled  up.  It  was  therefore 
error  to  refuse  on  cross-examination  by  the  plaintiff  the 
interrogatories  46,  47,  and  48,  which  said  interrogatories 
were  intended  to  show  how  the  accounts  and  cross-de- 
mands stood  between  the  plaintiff  and  Mr.  Thompson. 

The  order  by  Mr.  Thompson  on  Krause  was  for  258, 
nothing  to  indicate  what  those  numerals  stand  for. 
Were  there  no  other  objections  the  amount  in  the  order 
is  too  uncertain  to  be  allowed  for  the  purpose  of  a  set- 
off. Figures  without  anything  to  indicate  the  denomi- 
nation are  simply  numerals — barren  figures — that  are 
often  employed  to  indicate  anything  else  that  may  be 
numbered,  as  dollars;  or  if  money  is  indicated,  the  de- 
nominations may  be  either  eagles,  dollars,  cents,  or  mills. 
People  V.  S.  F,  Savings  Urdon^  31  Cal.,  136.  Hurl- 
hurt  y.  Bvftenop^  27  Id.,  56.  Tilton  v.  0,  C.  R,  R,  Co.^ 
3  Saw.,  24.  Lawrence  v.  Fast,  20  111.,  341.  Zane  t\ 
Rommelman,  21  Id.,  147.  Woods  v.  Freeiruim^  1  Wall., 
399.  Upon  the  subject  of  set-off,  see  cases  cited  ante 
p.  79. 

Graxoford  cfe  McLaughlin^  for  defendant  in  error. 

Where  cross-demands  have  existed  between  persons 
under  such  circumstances,  that  if  one  brought' an  action 
against  the  other,  a  counter-claim,  or  set-off,  could  have 
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been  set  np,  neither  can  be  deprived  of  the  benefit 
thereof  by  the  asBignment  or  death  of  the  other,  bat 
the  demands  must  be  deemed  compensated,  so  far  as 
they  equal  each  other.  Code,  §  103.  Negotiable  paper 
cannot  be  transferred  after  due  to  defeat  the  right  of 
set-off.  Rosa  &  Richer  v.  JokneoTij  1  Handy,  383. 
Follett^  administrator^  v,  Buyer^  4  O.  S.,  691.  2  Par- 
sons on  Notes  and  Bills,  603-i. 

Plaintiff  in  error  insists  that  there  is  no  ground  for 
allowing  defendant's  set-off,  because  it  does  not  arise  out 
of  the  note  transaction.  There  was  no  valid  indorse- 
ment of  the  note  by  Thompson  prior  to  May,  1875,  when 
Thompson  still  had  possession  of  it,  and  claimed  to  own 
it,  and  the  plaintiffs  in  error  are  bound  by  the  admis- 
sions of  their  own  witness.  Defendant's  claims  were 
all  due  and  payable  prior  to  May,  1875,  and  therefore 
are  available  as  a  defense  or  set-off  in  an  action  by  the 
indorsee. 

Maxwell,  J* 

,  This  is  an  action  on  a  promissory  note,  made  by  the 
defendant  to  one  J.  B.  Thompson,  or  order,  on  the  fourth 
day  of  December,  1871.  The  note  was  given  for  the 
sum  of  $800,  and  was  payable  at  the  banking  house  of 
Bruner,  Neligh  &  Kipp,  at  West  Point.  On  the  four- 
teenth of  August,  1872,  a  payment  of  $500  was  indorsed 
on  the  note.  The  plaintiff  claims  to  be  the  assignee  of 
the  note,  and  asks  for  judgment  in  the  sum  of  $366.66 
with  interest. 

The  defendant  in  his  answer  to  the  petition  denies: 
First,  that  the  plaintiff  is  the  owner  of  the  note.  Second, 
that  he  is  a  bona  -fide  holder  for  value  before  the  ma- 
turity thereof.  Third,  that  defendant  claims  as  a  set-off 
against  said  note  the  sum  of  $258  paid  to  E.  Krause  on 
the  order  of  J.  B.  Thompson,  the  payee  of  said  note,  said 
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order  bearing  date  January  19,  1871.  Fourth,  the  de- 
fendant also  claims  a  set-off  against  said  note  for  the 
sum  of  $400  paid  to,  and  received  by  J.  B.  Thompson,  for 
a  house  owned  by  Thompson  and  defendant. 

The  plaintiff,  in  his  reply,  denied  the  new  matter  con- 
tained in  the  answer. 

Oq  the  trial  of  the  cause  the  defendant  was  called  as 
a  'witness  in  his  own  behalf,  and  testified  as  follows  on 
bis  direct  examination: 

Q.     What  was  the  $400  for,  set  up  in  your  answer? 

A.  I  and  Thompson  built  a  house  together;  after- 
wards it  was  sold ;  Thompson  collected  all  the  money  re- 
ceived therefor,  and  failed  to  pay  over  my  share. 

Q.  This  was  the  latter  part  of  October  when  the 
house  amd  hlock  were  sold? 

A.  Mr.  Thompson  received  on  the  sale  of  this  house 
$600;  he  never  paid  any  part  of  it  to  me  in  money ^  nor 
did  anybody  pay  it  to  me  for  him. 

On  cross-examination  he  testified  as  follows: 

Q.  You  say  that  you  and  J.  B.  Thompson  were  in 
partnership? 

A.     With   me  in  this  house  in  Neligh   City.    The 

house  was  built  the  latter  part  of  February,  1873. 

*  ♦  *  *  *  *        * 

Q.  Did  you  not  state  in  your  direct  examination 
that  you  and  Thompson  built  this  house  to&:ether  in 
partnership? 

A.     I  stated  that  we  built  it  together. 

Q.  What  other  business  did  you  carry  on  in  partner- 
ship with  Mr.  Thompson,  if  any  ? 

Objected  to  by  defendant  as  immaterial;  objection  sus- 
tained.    Plaintiff  excepted. 

The  cross-examination  of  a  witness  must  be  restricted 
to  the  facts  and  circumstances  drawn  out  on  his  direct 
examination.  If  it  is  desired  to  examine  him  upon 
other  matters,  the  party  desiring  such  examination  must 
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make  the  witness  his  own  and  call  him  as  such.  1 
Greenleafs  Ev.,  sec.  445.  But  where  a  witness  has  re- 
lated a  portion  of  what  took  place  at  a  particular  time 
and  place,  or  a  part  of  a  particular  transaction,  he  may 
be  cross-examined  as  to  matters  showing  the  entire  trans- 
action. It  is  onlj  in  this  way  that  the  situation  of  the 
witness  with  respect  to  the  parties  and  to  the  subject  of 
litigation  can  be  shown,  as  well  as  his  interest,  motives, 
inclination,  and  prejudices,  and  his  means  of  obtaining 
correct  knowledge  of  the  facts  to  which  he  has  testified. 
1  Greenleaf 's  Ev.,  Sec.  446. 

In  this  case  the  plaintiff  was  entitled  on  cross-exami- 
tion  to  inquire  of  the  defendant  as  to  the  nature  and 
extent  of  the  partnership  referred  to,  particularly  in  a 
case  like  this,  where  the  defendant  had  testified  that 
Thompson  "never  paid  him  any  part  of  it  (the  price  of 
the  house)  in  money^  nor  did  anybody  pay  it  to  me  for 
him." 

When  an  overdue  promissory  note  is  assigned,  the 
assignee  takes  it  subject  to  all  equities  existing  between 
the  maker  and  the  payee.  In  an  action  on  the  note  the 
maker  may  show  that  it  was  obtained  by  fraud,  or  with- 
out consideration,  or  that  before  he  received  notice  of 
the  assignment  he  had  paid  it.  The  maker  may  also  set 
off  any  liquidated  demand  which  he  held  against  the 
payee  at  the  time  he  received  notice  of  the  assignment, 
but  claims  subsequently  acquired,  even  though  they  had 
their  origin  in  previous  transactions,  are  not  the  subject 
of  set-off.    Follet  v.  Buyer^  4  Ohio  State,  602. 

The  question  of  notice  does  not  arise.  The  instruc- 
tions given  by  the  court  on  its  own  motion  appear  to 
cover  all  the  questions  arising  in  the  case.  The  court, 
therefore,  did  not  err  in  refusing  to  give  the  instructions 
asked  by  the  plaintiff.  Where,  however,  the  court  re- 
fuses to  give  instructions  because  previously  given,  the 
refusal  should  he  placed  on  that  grov/ad. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bbyebskd  and  semanded. 


The  State  of  Nebraska,  plaintiff  in  ebbob,  v.  Wiluah 
H.  B.  Stout,  defendant  in  ebbob. 

1.  Construotion  of  Statutes:    actions  against  the  state. 

Section  1  of  the  act  approved  February  14, 1877,  entitled  "  An 
act  to  provide  in  what  courts  the  state  may  sue  and  be  sued," 
covers  all  the  various  claims  and  demands  on  which  the  state 
may  be  sued. 

2.    :    — — — .    The  sixth  section  of  the  act  does  not  enlarge 

the  classes  of  claims  upon  which  actions  can  be  brought,  but 
it  simply  designates  those  on  which  actions  may  be  brought 
in  the  district  court  of  the  county  in  which  the  capital  of  the 
state  is  located. 

8.  On  What  Claims  the  State  May  be  Sued.  The  state  can 
be  sued  only  on  claims  that  have  been  first  presented  to  the  au. 
ditor  of  public  accounts  for  adjustment,  and  which  have  been 
in  whole  or  in  part  rejected. 

4.  What  Claims  may  be  Audited.    The  auditor  is  authorized 

to  audit  and  adjust  only  such  claims  as  are  ^^  provided  for  by 
low."  In  case  of  those  not  so  provided  for,  he  is  required  to 
make  report  **  to  the  next  legislative  assembly,"  together  with 
such  recommendation  as  he  ''  may  deem  just." 

5.  Actions  against  the  State:    jurisdiction  of:    how  ac- 

QUiKBD.  By  the  act  approved  February  17, 1877,  "  To  provide 
for  the  adjustment  of  claims  against  the  state  treasury,  etc.," 
the  right  to  bring  an  original  action  against  the  state  is  denied, 
and  the  only  mode  by  which  the  courts  can  acquire  jurisdiction 
in  such  cases  is  by  an  appeal,  as  provided  in  section  2  of  said 
act. 

This  was  an  action  brought  in  the  district  court  for 
Lancaster  county,  on  the  tirst  day  of  June,  1877,  by  W. 
H.  B.  Stout  against  The  State  of  Nebraska,  for  breaches 
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of  a  contract,  entered  into  by  the  said  Stoat  and  tlie 
board  of  prison  inspectors  on  behalf  of  the  state,  for  the 
erection  of  a  penitentiary,  on  land  selected  and  owned 
by  the  state.  This  contract  was  made  Jnne  14,  1870, 
under  the  provisions  of  an  act  approved  in  1870.  Oen. 
Stat.,  1033.  It  reqnired  the  completion  of  certain  por- 
tions of  the  building  on  or  before  the  fourteenth  day  of 
June,  1871,  according  to  plans  and  specifications,  for 
the  sum  of  $307,950,  payments  to  be  made  as  follows: 
"  At  the  end  of  each  and  every  month  after  the  com- 
mencement of  said  work  seventy-five  per  centam  of  the 
work  and  valneof  the  work  done  during  the  then  pre- 
ceding month,  to  be  measured  and  estimated  according 
to  the  contract  price  aforesaid,  and  after  the  due  com- 
pletion of  said  work  aa  herein  specified  the  remainder 
of  said  snni  of  $307,950  remaining  dae  and  unpaid." 

By  provisions  of  an  act  approved  February  10,  1871 
(Laws  1871,  p.  78.    Gen.  Stat.,  1043),  the  time  for  the 
erection  of  the  penitentiary,  and  the  contract  for  bnild- 
ing  it,  was  extended  to  the  term  of  five  years  from  the 
passage  of  the  act  of  1870,  and  the  contractor  was  al- 
lowed to  draw  "  ninety  per  cent  of  the  ralae  of  the  work 
certified  to  have  been  done,"  ae  it  progressed.     By  a 
further  act  of  the  legislature  the  time   fixed   for   the 
bailding  of  tbe  penitentiary  was  extended  to  March  4, 
1877  (Gen.  Stat,  104S),  and  tbe  ten  per  cent  retained 
bv  t.hfl  Rt&te,  and  which  had  accumulated  under  the  prior 
irected  to  be  paid  to  the  contractor, 
cause  of  action  set  forth  in  the  petition  was 
.13  interest   on  the  reserve  tnnd  of  25  per 
led  by  the  state  under  the  original  con- 
in  the  reserve  of  10  per  cent  retained  by  the 
the  act  of  February  10,  1871,  Irom  the  date 
imate  respectively  up  to  February  26,  1873, 
hen,  nnder  the  act  of  that  date,  the  accama- 
Jiis  reserve  fond  were  directed  to  be  paid  to 
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the  contractor;  except,  that  under  the  act  of  February 
10,  1871,  15  per  centum  of  the  reserve  fund  mentioned 
in  the  original  contract  was  paid  to  the  contractor, 
amounting  to  the  sum  of  $8,414.35,  the  interest  whereof, 
up  to  February  26, 1873,  amounting  to  $1,684.36,  was  de- 
ducted from  said  sum  of  $4,402.12,  leaving  the  sum  of 
$2,717.76  alleged  to  be  due  the  plaintiff. 

The  second  cause  of  action  was  for  $2,866.06,  a  like 
claim  of  interest  on  the  10  per  cent  reserve  fund  retain- 
ed by  the  state  from  the  date  of  each  estimate  respec- 
tively after  the  passage  of  the  act  of  February  26,  1873, 
up  to  the  completion  of  the  work  on  the  29th  of  De- 
cember, 1876. 

The  third  cause  of  action  was  for  interest  arising 
in  delays  of  payment,  i.  e,  where  an  estimate  was  issued 
and  dated  and  some  considerable  time  elapsed  before  the 
warrant  in  payment  thereof  was  drawn.  This  amounted, 
after  deducting  the  sums  of  $583.94  and  $894.13,  which 
had  already  been  allowed  and  paid  by  the  act  of  the 
legislature  funding  the  state  indebtedness,  to  $1,332.68. 
This  cause  of  action  also  contained  an  item  of  $653.30, 
alleged  to  be  due  as  interest  on  $20,095.58  reserve  fund 
accumulated  upon'  the  completion  of  the  work,  Decem- 
ber 29,  1876. 

The  fourth  cause  of  action  was  for  $21,025.64,  alleged 
to  be  due  on  account  of  loss  suffered  by  the  contractor 
in  selling  the  warrants  issued  to  him  by  the  state  audi- 
tor for  that  much  discount  from  their  face,  there  being 
no  money  in  the  treasury  to  the  credit  of  the  peniten- 
tiary fund  to  pay  the  same. 

The  fifth  cause  of  action  was  for  $9,056.25,  alleged  to 
be  due  on  account  of  extra  expense  incurred  by  the  con- 
tractor in  employing  an  overseer  of  the  work,  which  the 
plaintiff  alleged  he  would  not  have  been  put  to  if  the 
state  had  complied  with  the  terms  of  the  contract  on  its 
part. 
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The  sixth  cause  of  action  was  for  $7,100,  alleged  to  be 
dae  on  account  of  loss  and  damage  accruing  to  the  plain- 
tiff in  being  obliged,  through  default  of  the  state,  to 
keep  upwards  of  $12,000  employed  in  the  use  of  ma- 
chinery, implements,  derricks,  etc. 

The  seventh  cause  of  action  was  for  $13,233.83,  alleged 
to  be  due  on  account  of  broken  stone  owned  by  the 
plaintiff  and  purchased  by  the  prison  inspectors  and 
used  by  them  in  rendering  the  penitentiary  grounds  fit 
for  occupancy  and  use. 

The  eighth  and  last  cause  of  action  was  for  $177.4^, 
alleged  to  be  due  on  account  of  certain  cell  rock  retained 
by  the  prison  inspectors  to  be  used  in  the  erection  of 
future  cells  in  the  penitentiary. 

The  total  claim  thus  .alleged  to  be  due  was  for 
t$57,040.81  and  interest  on  the  amounts  set  up  in  the 
seventh  and  eighth  causes  of  action  from  December  29, 
1876. 

There  was  an  answer  by  the  state  denying  specifically 
its  liability  under  the  several  causes  of  actiofl  contained 
in  plaintiff's  petition,  and  setting  up  a  counter  claim  of 
$2,300  alleged  to  be  due  from  the  plaintiff  on  account  of 
convict  labor  used  and  employed  by  him. 

By  agreement  of  parties  the  cause  was  referred  to  Paren 
England,  who  made  a  report  of  the  testimony  taken  by 
him,  his  finding  of  facts  and  conclusions  of  law,  where- 
in he  found  the  total  amount  due  the  plaintiff  to  be 
$41,777.11. 

Exceptions  to  the  report  of  the  referee  were  filed  by 
the  Attorney  General,  and  Lamb,  Billingsley  &  Lam- 
bertson  on  behalf  of  the  state,  and  together  with  his 
report  were  submitted  to  Pound,  J.,  who  found  as  fol- 
lows: 

1.  That  the  acceptance  by  the  plaintiff  of  payment, 
February  23,  1873,  of  the  reserve  of  the  contract  price 
theretofore  retained  was  an  acquiescence  in  the  terms  of 
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said  act  of  the  legislature  extending  the  time  of  the 
performance  of  said  contract  and  a  consent  thereto,  and 
that  the  plaintiff  is  not  in  jnstice  and  right  entitled  to 
claim  interest  npon  the  reserve  set  forth  in  his  second 
canse  of  action  before  the  full  completion  of  said  build- 
ing, and  from  that  time,  December  29,  1876,  till  April 
26,  1877,  the  time  of  payment,  amounting  to  $533.90 
only. 

2.  That  plaintiff,  having  as  aforesaid  consented  to  and 
acquiesced  in  the  said  extension  of  time,  is  in  justice 
and  right  entitled  to  claim,  under  his  sixth  cause  of  ac- 
tion, for  the  expense  of  superintendence  of  the  con- 
struction of  said  building,  only  from  June  14,  1871,  to 
February  23,  1873,  the  time  when  the  extension  of  time 
was  made  and  agreed  to,  a  period  of  one  year,  eight 
months,  and  nine  days,  amounting  to*  the  sum  of 
$2,033.33. 

3.  That  upon  the  eighth  cause  of  action  the  proof 
of  the  purchase  of  the  four  cell  rocks  by  the  defendant's 
inspectors  is  insufficient  to  sustain  said  cause  of  action, 
except  as  to  one  of  said  cell  rocks  which  the  defendant 
has  appropriated  and  used,  and  the  value  of  which  is 
found  to  be  $44.35;  and  that  sum  only  the  plaintiff 
in  his  eighth  cause  of  action  ought  to  recover. 

The  report  of  the  referee,  except  as  aforesaid,  ought 
in  justice  and  right  to  be  in  all  things  confirmed  and 
judgment  thereon  entered.  The  plaintiff  is  entitled  in 
justice  and  right  to  recover  therefore  on  his  several 
causes  of  action  as  follows: 

First  cause  of  action $733  06 

Second  cause  of  action 533  90 

Third  cause  of  action. 1,3&3  84 

Fourth  cause  of  action 19,530  09 

Fifth  cause  of  action 2,033  33 

Sixth  cause  of  action,  no  recovery  allowed. .   

Seventh  cause  of  action 10,766  00 
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Eighth  cause  of  action $       44  85 

Amounting  to  the  snm  of $35,034  57 

Less  the  set-off  found  due  and  allowed  de- 
fendant          839  34 


Leaving  the  amount  justly  due  plaintiff. . .  .$34,695  28 
Judgment  was  therefore  rendered  for  the  above  amount 
and  costs  in  favor  of  plaintiff.     To  reverse  this  judg- 
ment the  state  brought  the  cause  up  by  petition  in  error. 

T.  M.  Marguett  (with  whom  was  LomJb^  Billingaley 
cfe  Lambertaon)  for  plaintiff  in  error. 

1.  By  the  act  giving  jurisdiction  to  cases  like  the 
one  at  bar,  the  proceeding  is  made  the  same  as  in  other 
cases  in  law  and  equity,  and  what  will  be  error  in  an 
ordinary  case,  will  be  error  in  this.  McBcme  v.  The 
People^  50  111.,  506.  Courts  will  go  beyond  the  assign- 
ment of  errors  upon  the  record  to  take  into  consideration 
the  error  relating  to  jurisdiction.  McMahon  v.  Rauhr^ 
47  N.  T.,  67.  Lee  v.  Figg,  37  Oal.,  328.  Levi  v.  Daniels, 
22  Ohio  State,  38.  Columbus  R.  R,  Co.  v.  Simpson,  5  Id., 
251.  Avans  v.  lUs,  7  Id.,  233.  Delafield v.  The  State, 
2  Hill,  159.  Capron  v.  Van  Noorden,  2  Oranch,  126. 
Collins  V.  Sanders,  46  Mo.,  389.  Jones  v.  Tuller,  38 
Mo.,  366.  Way  v.  Way,  64  111.,  406-445.  Moreal  v. 
Bush,  46  Oal.,  79.  Culver  v,  TIdrd  National  Bank, 
64  111.,  532.    Phillips  v.  Quick,  68  111.,  324. 

2.  The  sixth  section  of  the  act  of  February  14, 1877, 
under  which  this  act  is  brought,  is  unconstitutional,  for 
the  reason  that  it  gives  jurisdiction  to  the  district  court 
of  Lancaster  county  not  given  to  other  district  courts  of 
the  same  class  in  the  state.  Jefferson  Co.  v.  Jones,  63 
111.,  531.  People  v.  Rumsey,  64  111.,  44.  Myers  v. 
People,  67  111.,  503.  People  v.  Mead,  66  111.,  135. 
Mitchell  V.  People,  70  111.,  141. 
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3.  The  action  then  must  be  brought  under  the  first 
section  of  the  act  of  February  14,  1877.  But  under  that 
act  to  give  jurisdiction  to  the  district  court,  the  claim- 
ants must  first  present  the  claim  to  the  auditor,  and  it 
must  be  by  him  disallowed,  or  it  must  be  a  claim  that 
has  been  referred  to  the  court  by  the  legislature;  one  or 
the  other  of  these  facts  must  appear  before  the  district 
court  has  jurisdiction. 

4.  The  matters  stated  in  the  petition  do  not  consti- 
tute any  cause  of  action  in  either  equity  or  law.  Free- 
man on  Judgments,  113.  Fithian  v.  Monks^  43  Mo., 
622.  Simanson  v.  Bhxkey  20  How.,  Pr.,  484.  Weidner 
V.  Rankin^  26  Ohio  State,  522.  The  petition  and  find- 
ings of  the  court  do  not  sustain  the  judgment.  Mitchell 
V.  Milhoan^  11  Kan.,  617. 

5.  The  law  under  which  the  contract  was  made  pro- 
vided a  particular  mode  of  obtaining  payment  of  a 
particular  fund,  and  never  became  a  debt  against  the 
state.  In  legal  effect  warrants  drawn  on  penitentiary 
fund  are  promissory  notes,  and  are  payments.  Dillon 
Mun.  Corp.,  746,  Sharp  v.  Contra  Costra  County^  34 
Cal.,  284.  People  v.  Supervisors^  10,  Wend.,  363. 
People  V.  Bond^  10  Cal.,  566.  Kingsherry  v,  Petis  Co,^ 
48  Mo.,  208.  Fairchlld  v.  R.  R,  Co.,  15  N.  Y.,  337. 
Clark  V.  Polk  county^  19  Iowa,  248.  McCauley  v. 
Brooks,  16  Cal.,  27. 

6.  The  defendant  in  error  has  received  the  principal 
debt  in  full,  and  cannot  be  allowed  to  maintain  a  suit  for 
interest.  Rohiins  v.  Cheek,  32  Ind.,  328.  Southet'ri 
Central  R.  R.  Co,  v.  Moravia,  61  Barb.,  180.  The  state 
never  pays  interest  unless  there  is  an  express  law  for  it. 
Sedgwick  Const.  Law,  337.  Dodd  v.  Miller,  14  Ind., 
443. 

7.  Defendant  in  error,  by  accepting  the  payments 
made  by  the  state  in  pursuance  of  the  law  making  the 
extension,  acquiesced  in  it  and  is  estopped  from  deny- 
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ing  the   contract  as   modified.     Bersch  v,  Sander^  37 
Mo.,  104. 

8.  "When  the  state  failed  to  pay  as  per  agreement, 
Stout  could  then  do  one  of  two  things.  First.  He 
could  abandon  the  work,  then  his  damages  would  be  the 
amount  the  work  would  be  worth  at  contract  price,  less 
the  cost  of  constructing  the  building.  Orand  RajMs 
and  Bay  City  R.  R.  Go.  v.  Van  Dvsen^  29  Mich.,  444. 
Second.  Or  he  might  elect  to  waive  delay,  and  proceed 
to  perform  the  work  under  contract.  This  he  did,  and 
did  accept  the  contract  as  modified  by  the  state,  and  did, 
as  he  alleges  in  his  petition,  proceed  to  perform  his  part 
of  it  as  modified  by  delay,  and  has  accepted  the  advan- 
tages of  the  delay,  and  he  cannot  now  be  heard  to  com- 
plain. McCord  V.  Wef(tfaU  R.  R.  Co.^  3  La.  Ann.,  285. 
NeUon  v.  Plimpton  Fire  Proof  E.  Co.,  55  N.  T.,  484. 
Holmes  v.  Wilhite,  3  Neb.,  147. 

9.  The  fourth  cause  of  action  amounts  to  this  and 
nothing  more — that  defendant  in  error,  after  the  estimates 
were  made,  and  after  he  had  accepted  the  warrants 
drawn  on  the  penitentiary  fund  for  the  same,  sold  them 
for  less  than  their  face,  and  now  claims  the  amount  of 
discount.  The  plaintiff  was  to  receive  his  payment  by 
a  warrant  drawn  on  the  penitentiary  fund.  The  law 
makes  this  payment.  But  if  it  did  not,  the  acceptance 
by  the  defendant  and  payment,  would  be  .payment  in 
full.  LaJcs  V.  Trustees^  4  Denio,  520.  If  it  be  true 
that  defendant  in  error  has  a  claim  against  the  state  be- 
cause he  sold  the  warrants  below  par,  then,  with  few 
exceptions,  everybody  that  ever  sold  a  state  warrant  in 
Nebraska  would  have  a  claim  on  the  state;  on  the  same 
principle,  every  person  that  ever  sold  a  county  warrant 
below  par  would  have  a  claim  against  the  county.  And 
every  person  that  ever  sold  a  promissory  note  of  any 
person  below  par  would  have  an  action  against  that  per- 
son for  the  difference.     This  would  be,  in  effect,  grant- 
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ing  extra  compensation  to  the  contractor  after  the  con- 
tract had  been  entered  into.  Foster  v.  Coleman^  10 
CaL,  278.  And  this  would  be  nnconstitutional.  Gonst.^ 
Sec.  24,  Art.  II. 

10.  Bnt  it  is  claimed  that  the  defendant  need  not 
have  a  case  which  is  upheld  by  law.  That  though  by 
the  law  of  the  land  he  has  no  case,  yet  the  judge  is  to 
render  a  judgment  as  right  and  justice  may  require. 
See  Sec.  4  of  act  of  February  14,  1877.  Right,  when 
applied  to  claims  due  from  one  person  to  another,  means, 
Bouvier  says,  "  A  well  founded  claim."  Right,  Web- 
ster defines  as  being  "lawful."  Another  definition — 
"Conformity  to  human  laws;  when  applied  to  law  suits, 
it  means  that  the  judge  shall  decide  according  to  law 
and  justice." 

11.  The  plain  old  right  and  justice,  as  administered 
by  our  courts,  is  what  the  defendant  is  entitled  to. 
Nothing  more;  nothing  less. 

J.  Jff.  Webster  and  L,  C.  Burr  (with  whom  was  0. 
P.  Mason)  for  defendant  in  error. 

1.  Section  6  of  the  act  under  consideration  is  not 
unconstitutional.  The  state  may  adopt  any  mode,  or 
appoint  any  board,  or  tribunal,  or  court,  and  establish 
such  rule  as  it  may  deem  advisable  for  the  settlement 
and  liquidation  of  claims  against  it.  It  will  not  be  de- 
nied but  that  the  legislature  might  have  allowed  and  au- 
thorized the  payment  of  the  claim  of  the  defendant  in 
error,  and  that  such  action  on  the  part  of  the  legisla- 
ture would  be  binding  upon  the  state.  They,  the  legis- 
lature of  the  state,  had  jurisdiction  and  control  of  the 
whole  subject  matter.  They  might  allow  or  reject  the 
claim ;  they  might  refer  the  same  to  the  courts  for  de- 
termination ;  they  might  appoint  or  designate  a  particu- 
lar person  to  whom  it  should  be  referred  for  detertuina- 
9 
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tion;  thoy  might,  and  did,  in  the  act,  authorize  the  dis- 
trict conrt  to  pass  upon  this  claim  as  well  as  all  others, 
establish  and  prescribe  rules  by  which  the  court  should 
be  guided  in  this  determination.  These  were  according 
to  equity  and  right.  It  will  not  be  denied  but  the  legis- 
lature  of  the  state  might  refer  this  claim,  or  claims  of 
like  character  as  this,  to  the  district  court  of  Lancaster 
county  for  determination;  and  if  the  legislature  might 
so  refer  each  claim  to  that  court  sey^tim  when  presented 
to  it,  can  counsel  give  a  reason  why  it  might  not  in  an- 
ticipation fix  the  county  of  Lancaster,  where  the  records 
and  archives  of  the  state  and  its  o£Scers  and  seat  of 
government  are,  as  the  venue  for  actions  against  the 
state? 

2.  It  is  incompatible  with  the  honor  and  dignity  of 
government  that  grievances  committed  by  the  public 
should  be  determined  merely  upon  principles  of  strict 
legal  liability.  They  should  be  redressed  upon  broad 
principles  of  natural  equity.  1  Blackstone,  243,  and 
citations.  Cooley  on  Taxation,  481.  And  the  legisla- 
ture may  compel  the  recognition  of  mere  equitable  obli- 
gations where  no  legal  obligation  exists,  and  local  au- 
diting officers  may  recognize  and  pay  such  obligation. 
Cooley  on  Taxation,  88-91.  Friend  v.  Oilbe7%  108 
Mass.,  408.  Btwoiter  i\  Syracuse.  19  N.  T.,  116.  GuU- 
^oni  IK  Supei'vhorB^  18  N.  T.,  143,  149. 

8.  The  controversy  is  to  be  decided  "  according  to 
jtiHu'e  an(f  rujhf  as  upon  the  amiCfible  settlement  of  a 
cotUrot'et^sy^  and  the  award  and  judgment  is  to  be  ren- 
dered as,  upon  the  testimony,  right  and  justice  may  re- 
quire." In  determining  the  construction  to  be  put 
upon  this  statute,  the  whole  statute  ought  to  be  so  con- 
strued that  all  its  provisions  may  be  harmonized.  Sec 
4,  act  of  February  4,  18T7.  Seott  v.  State,  22  Ark., 
869.  Dtit^  y  i\  B.  rf  M.  if.  if.  H.  Co.,  81  Iowa,  558. 
And  inoougruities,  if  any  there  be,  are  to  be  so  construed 
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as  to  harmonize  with  the  general  intent  of  the  whole. 
Commonwealth  v,  Cowyngham^  66  Penn.  St.,  99.  State 
v.  BtMoriy  25  Wis.,  109.  The  form  of  expression  "jus- 
tice and  right,"  carefully  avoiding  words  of  technical 
meaning  like  law  and  equity,  familiar  alike  to  legisla- 
tors, lawyers,  and  judges,  itself  suggests  a  disregard  of 
technicality,  and  that  rule  of  precedebt  that  might  con- 
trol in  like  case  where  the  status  of  the  parties  at  the 
inception  of  the  wrong  complained  of  were  on  a  stand- 
ing of  equal  advantage  before  courts.  And  this  form 
of  expression,  coupled  with  the  words  "  a/uoard "  and 
^amicable  settlement  of  the  contToveray^^  make  it  evi- 
dent that  the  form  of  expression  was  not  accidental,  but 
that  the  words  were  carefully  selected  because  they  ex- 
pressed the  sense  of  the  legislature  that  public  contro- 
versies should  be  decided  upon  the  principles  indicated 
and  approved  by  the  foregoing  authorities. 

4.  Adjudicated  upon  these  principles,  does  the  peti- 
tion state  facts  constituting  a  cause  of  action!  Had  the 
parties  stood  upon  an  equality  before  the  courts,  the 
contractor,  on  the  first  default,  could  have  rescinded  and 
sued  for  damages,  and  for  the  whole  amount  of  the 
work  done,  but  this,  the  state,  shielding  herself  behind 
the  segis  of  sovereign  power,  did  not  allow.  Upon 
what  ground  could  the  state  refuse  payment  for  all  work 
done?  Only  that  a  contract  provided  that  a  reserve 
should  be  retained.  Bvt  that  contract  the  state  first 
violated.  Had  the  state  not  then  shielded  herself  be- 
hind the  screen  of  sovereignty,  giving  her  immunity 
from  legal  process,  the  contractor  could  at  once  have  re- 
scinded the  contract  and  have  sued  for  the  whoh  am^ount 
of  the  work  done.  He  could  have  recovered  at  once  the 
reserve  per  centum  of  the  work,  and  damages  also  for 
breach  of  the  contract.  But  rescission  was  impossible, 
for  the  state  permitted  no  suit  to  be  brought  against  her. 
EQs  money  was  expended,  his  capital  jeopardized,  and 
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he  was  compelled  to  proceed.  He  could  not  rescind. 
But  was  not  the  state  ^n  justice  and  right  morally  bound 
to  pay  interest  for  the  money  of  the  contractor  that  she 
thenceforward  retained  from  him,  and  had  and  enjoyed^ 
and  prevented  him  by  her  power  and  cloak  of  sovereign 
immunity  from  enjoying?  We  think  so.  It  is,  there- 
fore, insisted  that  the  contractor  should  be  paid  interest 
on  all  the  reserve  for  all  the  time  it  was  withheld,  as 
well  as  for  interest  arising  from  delays  of  payment. 

5.  Discounts.  Of  this  cause  of  action  it  is  not 
claimed  that  the  facts  would  make  a  cause  of  action  be- 
tween private  parties  standing  in  equality  before  the 
law,  where  the  injured  party  could  rescind  and  enforce  his 
rights  by  action.  No  such  relation  existed.  The  state, 
until  the  commencement  of  this  action,  held  herself  se- 
curely shielded  behind  her  sovereignty,  beyond  the  reach 
of  legal  process.  The  contractor,  crushed  by  the  burden 
of  his  embarrassments,  was  compelled  to  sell,  and  did 
sell,  the  dishonored  paper  of  the  state,  given  him — forced 
upon  him — as  payment  of  his  right  and  just  claims, 
under  a  contract  calling  for  money  payment,  and  made 
at  a  time  when  apparent  sales  of  its  lands  then  in  actual 
progress  were  fair  upon  their  face  and  promised  to  real- 
ize a  fund  in  money  for  his  payment;  and  in  faith  of 
payment  in  money  the  state  and  the  contractor,  of  five 
competing  bidders  the  lowest,  entered  into  contract. 

The  prices  the  contractor  realized  for  his  paper,  forced 
upon  him  in  lieUs  of  money  due  under  the  contract, 
varied  from  77  to  96i  per  centum  of  its  face,  and  for 
long  portions  of  the  time  and  great  portion  of  the  value 
of  the  work  was  but  80,  85,  89,  and  90  cents.  Under  the 
principles  of  adjudication  established  by  the  act  under 
which  this  suit  is  brought,  and  supported,  and  conceded 
by  the  authorities  cited  under  that  head,  do  justice  and 
right  dictate  that  the  state  should  refuse  to  reimburse 
him?    Or  rather,  do  not  justice  and  good  faith  require 
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that  the  state  should  reimburse?  On  breach  of  the  con- 
tract and  dishonor  of  the  paper  he  could  not  be  released 
of  his  contract.  He  could  Qot  tender  back  the  unpaid 
warrant  to  the  auditor,  and  demand  faithful  performance 
by  the  state.  What  is  his  damage — his  just  and  right- 
ful indemnity?  The  diflTerence  between  the  value  and 
face  of  the  paper — between  the  value  paid  and  the 
amount  agreed  to  be  paid.  This,  so  far  as  proven  and 
found  by  the  court,  was  $19,530.00. 

6.  Plaintiff  in  error  has  released  errors  in  the  pro- 
ceedings by  obtaining  the  benefit  of  the  stay  under  the 
provisions  of  §  12,  and  no  case  can  be  found  where  the 
state  is  exempt  from  the  consequences  of  its  own  affinn- 
abive  and  voluntary  act  in  the  conduct  of  a  cause  in 
court,  or  from  the  operation  of  the  rules  of  practice  in 
court  in  causes  to  which  it  is  a  party,  and  the  conse- 
quences of  doing  any  affirmative  act,  which  consequences 
are  forced  by  general  statute.  When  Auditor  Weston 
filed  the  certificate  claiming  a  stay  of  the  judgment,  he 
elected,  on  behalf  of  the  state,  to  take  a  stay  rather  than 
error  or  appeal. 

Lakb,  J. 

The  conclusion  to  which  we  have  come  in  this  case 
renders  it  quite  unnecessary  for  us  to  notice  many  of  the 
questions  discussed  so  ably,  and  at  length,  by  the  re- 
spective counsel.  The  action  in  the  court  below  was 
brought  under  the  provisions  of  the  act  of  February  14:th, 
1877,  entitled  "  An  act  to  provide  in  what  courts  the 
state  may  sue  and  be  sued."  The  duty  of  enacting  a 
law  upon  this  subject  was  enjoined  upon  the  legislature 
by  section  22,  Art.  VI,  of  our  present  constitution,  which 
declares  that:  '^The  state  may  sue  and  be  sued,  and  the 
legislature  shall  provide  by  law  in  what  manner  and  in 
what  courts  suits  shall  be  brought." 
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Recognizing  the  fact  that  this  section  of  the  constitu- 
tion required  legislative  action  before  the  state  could  be 
properly  sued,  the  act  in  question  was  passed,  the  first 
section  of  which  provides  in  what  courts,  and  upon 
what  particular  demands,  actions  against  the  state  may 
be  brought,  as  follows: 

"  Sko.  1.  That  the  several  district  courts  of  the  judicial 
districts  of  the  state  as  now  provided  for  and  established 
by  the  constitution  of  the  state,  and  of  such  judicial  dis- 
tricts as  may  hereafter  be  provided  by  law,  shall  have 
jurisdiction  to  hear  and  determine  the  following  matters: 

^'  Fi/rst.  All  claims  against  the  state  filed  therein,  which 
have  previously  been  presented  to  the  auditor  of  public 
accounts,  and  have  been  in  whole  or  in  part  rejected  or 
disallowed. 

"  Second.  All  claims  or  petitions  for  relief  that  may  be 
presented  to  the  legislature,  and  which  may  be  by  any 
law,  or  by  any  rule  or  resolution  of  the  legislature,  or 
either  house  thereof,  referred  to  either  of  said  courts  for 
adjudication. 

"  Third.  Of  all  set-ofis,  counter-claims,  claims  for  dam- 
ages, liquidat-ed  or  unliquidated,  on  the  part  of  the  state 
against  any  person  making  a  claim  against  the  state,  or 
against  the  person  in  whose  favor  such  claim  arose." 

This  section  designates,  and  includes  all  the  various 
claims  and  demands  on  which  the  state  may  be  sued, 
and  also  the  courts  in  which  actions  thereon  may  be 
brought  From  the  language  employed  it  is  clear  that 
jurisdiction  in  these  matters  is  conferred  upon  all  the 
district  courts  alike  in  which  such  suits  may  be  insti- 
tuted, no  distinction  whatever  being  made. 

It  was  suggested  in  argument  that  the  sixth  section 
confers  a  separate  and  enlarged  jurisdiction  upon  the 
district  court  for  the  county  in  which  the  capital  of  the 
state  is  located,  but  we  think  otherwise.  By  the  first 
clause  of  this  section  it  is  enacted,  that:  '^  The  state  may 
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'  '1 

be  sued  in  the  district  court  of  the  county  wherein  the 
capital  is  situate,  in  any  matter  founded  upon,  or  grow- 
ing  out  of  a  contract,  express  or  implied,  originally 
authorized  or  subsequently  ratified  by  the  legislature,  or 
founded  upon  any  law  of  the  state."  This  simply 
designates  certain  claims  on  which  actions  mmj  be 
brought  in  that  court,  and  it  may  be  observed  that  it 
covers  every  claim  that  can  possibly  fall  within  the^;?r«^ 
class  mentioned  in  section  one — the  class  to  which  it  is 
said  the  claims  now  under  consideration  belong.  It  is 
scarcely  possible  to  imagine  a  claim,  within  the  design 
of  this  act,  that  would  not  necessarily  be  founded  either 
upon  a  contract,  express  or  implied,  or  upon  some  law 
of  the  state.  Indeed,  we  think  that  all  of  the  claims 
embraced  in  the  jtrst  class  mentioned  in  section  one, 
and  which,  to  give  the  court  jurisdiction  over  them,  must 
be  first  presented  to  the  auditor  of  public  accounts  and 
by  him  rejected,  either  in  whole  or  in  part,  are  very 
clearly  covered  by  the  clause  just  quoted  from  section 
six.  Therefore,  to  hold  that  the  sixth  section  was  in- 
tended to  give  a  jurisdiction  independent  of  that  con- 
ferred by  section  one,  by  authorizing  actions  to  be 
brought  on  claims  without  first  procuring  the  action  of 
the  auditor  thereon,  it  would  follow,  necessarily,  that  the 
first  section,  to  the  extent  that  it  contemplates  action  by 
the  auditor  of  public  accounts,  would  be  entirely  nuga- 
tory, and  the  holder  of  any  claim  upon  the  state,  if  so 
disposed,  could  at  once  sue,  and  obtain  judgment 
thereon.  He  could  do  this  even  although  the  auditor 
had  the  authority,  and  stood  ready  to  audit  the  claim, 
and  draw  his  warrant  upon  the  treasurer  for  the  full 
amount  due.  Surely  such  a  result  could  not  have  been 
contemplated  in  the  passage  of  this  act.  In  order, 
therefore,  to  give  due  effect  to  each  of  these  sections,  we 
conclude  that  in  no  case  can  an  action  be  maintained 
against  the  state,  unless  the  claim  on  which  it  is  brought 
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be  first  presented  to  the  auditor  of  pablic  accounts  for 
adjustment,  and  by  him  rejected,  in  whole  or  in  part. 
And  the  petition  should  contain  an  allegation  to  this 
effect.  It  may  be  proper  here  to  say,  however,  that,  as 
we  shall  hereafter  show,  this  authority  of  the  auditor  in 
the  allowance  of  accounts  is  somewhat  modified  by  sub- 
sequent legislation  requiring  the  approval  of  the  secre- 
tary of  state. 

But  there  is  another  fact  that  must  not  be  lost  sight 
of  in  this  connection.  In  passing  this  act  the  legisla- 
ture evidently  had  in  mind  the  existing  statutes  relating 
to  the  audit  of  claims  against  the  state,  which  being  in 
pari  materia^  must  also  be  considered  in  order  to  give 
to  it  a  proper  construction.  By  the  light  of  these  exist- 
ing statutes  it  is  clear  that  it  is  not  every  possible  claim 
that  may  arise  that  the  auditor  is  authorized  to  audit 
or  adjust.  In  this  particular  his  duties  are  very  clearly 
defined,  and  a  bound  is  set  beyond  which  he  cannot  go. 
By  the  first  clause  of  section  4,  chapter  IV,  Revised  Stat- 
utes, 1866,  it  is  made  the  duty  of  the  auditor:  "  To  audit, 
adjust,  and  settle  all  claims  for  services  rendered,  or  ex- 
penditures made  for  the  benefit  of  the  state,  provided 
auch  services  a/re  Tendered^  or  expenditv/rea  madey  by  au- 
thority of  law^  except  only  such  claims  as  may  be  ex- 
pressly required  by  law  to  be  audited  and  settled  by 
other  officers  and  persons."  Gen.  Stat.,  1012.  Under 
this  provision  it  is  manifest  that  no  claim  could  be  set- 
tled by  the  auditor  that  was  not  "  provided  for  by  law," 
and  should  he  assume  to  act  in  any  matter  not  falling 
within  the  authority  here  given,  in  disregard  of  this 
limitation,  such  action  would  be  clearly  void,  conferring 
no  right  whatever  upon  the  holder  of  the  claim  as  against 
the  state. 

But  recognizing  the  fact  that  possibly  claims  might 
arise,  not  anticipated  and  provided  for  by  the  legislature, 
it  was  enacted  by  section  nine,  of  the  same  chapter,  that 
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'^  in  case  of  claims,  the  adjastmcnt  and  payment  of  which 
are  not  provided  for  by  law,  no  warrant  shall  be  drawn 
by  the  auditor,  or  countersigned,  or  paid  by  the  state 
treasurer,  but  all  such  claims  shall  be  reported  to  the 
next  legislative  assembly,  with  such  recommendation  as 
the  auditor  may  deem  just"  Gen.  Stat.,  1014.  The 
legislature  thereby  reserving  to  itself  the  right  of  mak- 
ing such  disposition  of  claims  of  this  sort  as  the  cir- 
cumstances of  each  particular  case  might  seem  to  re- 
quire. And  there  is  nothing  in  the  legislation  of  1877 
which  in  the  least  degree  changes  or  modifies  the  law  as 
it  then  was  respecting  the  adjustment  of  this  class  of 
claims.  Their  recognition  and  payment  now,  as  form- 
erly, rest  solely  upon  the  discretion  and  sense  of  justice 
of  the  legislature. 

This  being  our  opinion  of  the  effect  to  be  given  to  the 
several  provisions  of  the  statute  bearing  on  the  case,  how 
stand  the  claims  which  are  the  subject  of  this  contro- 
versyl  In  the  first  place,  we  might  say  that  inasmuch 
as  there  is  no  allegation  in  the  petition  that  these  claims 
had  been  presented  to  the  auditor  of  public  accounts,  and 
by  him  rejected,  either  in  whole  or  in  part,  a  cause  of 
action  is  not  set  forth.  But  this  is  a  matter  of  pleading 
merely,  not  reaching  the  root  of  the  difficulty,  to  which 
we  prefer  to  go.  In  our  opinion,  had  this  allegation  been 
made  it  would  have  been  all  the  same,  the  radical  detect 
resting  in  the  character  of  the  claims  themselves.  It 
was  not  claimed  on  the  argument  of  the  case,  nor  do  we 
think  it  can  be,  with  the  least  show  of  reason,  that  any 
one  of  the  alleged  causes  of  action  were  proper  for  the 
auditor  to  have  allowed.  Indeed,  after  a  most  careful 
examination,  we  are  quite  satisfied  that  there  was  no 
law  by  which  he  could  have  justified  his  conduct  had  he 
assumed  to  pass  upon  them  with  a  view  to  their  adjust- 
ment. The  claims  all,  either  directly  or  indirectly,  grow 
out  of  the  contract  between  the  state  and  the  defendant 
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in  error  for  the  building  of  the  state  penitentiary,  and 
hie  work  under  it,  and  by  the  laws  under  which  this 
work  was  done,  the  adjustment  of  all  demands,  for 
which  the  state  could  possibly  be  made  justly  liable,  was 
given  to  the  board  of  prison  inspectors,  in  whose  sole 
charge  the  whole  business  was  placed.  The  auditor  had 
no  voice  whatever  in  the  matter  of  ascertaining  what 
was  due  to  the  contractor,  but  he  was  simply  required, 
from  time  to  time,  to  draw  warrants  upon  the  proper 
fund  in  his  favor  for  such  amounts  as  the  inspectors 
certified  was  due,  less  the  percentage  which  the  state  had 
stipulated  to  retain  until  the  completion  of  the  work. 
The  claims  not  being  such  as  the  auditor  could  take  cog- 
nizance of,  it  follows  that,  under  our  construction  of  the 
act  of  February  14th,  1877,  no  authority  was  given  to 
bring  the  action,  and  that  consequently  the  district  court 
was  without  jurisdiction  to  adjudge  upon  their  validity. 
In  our  discussion  of  the  case  thus  far,  we  have  pro- 
ceeded upon  the  theory  that,  upon  claims  which  the  au- 
ditor could  adjust  and  settle,  original  actions  might  be 
brought  thereon  in  case  of  their  total  or  partial  rejection. 
And  if  we  look  alone  to  the  act  of  February  14th,  under 
which  this  proceeding  was  instituted,  this  theory  is 
doubtless  the  true  one.  But  we  are  of  the  opinion  that, 
by  a  subsequent  act,  "  To  provide  for  the  adjustment  of 
claims  upon  the  state  treasury,"  etc.,  approved  February 
17th,  1877,  the  right  to  bring  an  original  action  against 
the  state  is  denied,  and  that  the  only  mode  of  procedure 
by  which  the  court  can  acquire  jurisdiction  is  by  an  ap- 
peal from  the  decision  of  the  auditor  and  secretary  of 
state,  whose  joint  action  is  now  required  in  the  approval 
of  claims.  It  is  provided  in  the  second  section  of  this 
act  that:  '^  Such  appeal  may  be  taken  in  the  manner  pro- 
vided by  law  in  relation  to  appeals  from  county  courts 
to  such  district  courts,  and  shall  be  prosecuted  to  effect 
as  in  such  cases.  Procidedy  however^  that  the  party  talking 
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snch  appeal  shall  give  bond  to  the  state  of  Nebraska  in 
the  sum  of  two  hundred  dollars,  with  sufficient  surety, 
to  be  approved  by  the  clerk  of  the  court  to  which  such 
appeal  may  be  taken,  conditioned  to  pay  all  costs  which 
may  accrue  to  the  auditor  of  public  accounts  by  reason 
of  taking  such  appeal.  Ko  other  bonds  shall  be  required." 
And  in  the  following  section  it  is  further  provided  that: 
"  If  either  party  feel  aggrieved  by  said  judgment  (of  the 
district  court),  the  same  may  be  reviewed  in  the  supreme 
court  as  in  other  cases." 

Thus  there  is  provided  a  cheap,  simple,  and  very  con- 
venient method  of  obtaining  a  review  in  the  courts  of  the 
decisions  made  by  the  officers  specially  appointed  to  audit 
and  adjust  these  claims  in  the  first  instance,  if  the 
claimant  be  dissatisfied.  And,  under  the  rule  laid  down 
by  this  court  under  a  similar  statute  respecting  the  ad- 
justment of  claims  against  counties,  it  would  seem  to  be 
the  only  mode  by  which  the  finding  of  these  officers  can 
be  reviewed.  But,  as  if  to  place  this  matter  beyond  all 
question,  the  fourth  section  provides  that:  "No  claim 
which  has  been  once  presented  to  such  auditor  and  sec- 
retary of  state,  and  has  been  disallowed,  in  whole  or  in 
part,  shall  ever  be  again  presented  to  such  officers,  or  in 
any  manner  acted  upon  by  them,  hut  shall  he  forever 
harred^  unless  cm  appeal  shall  have  been  takeny  as  pro- 
vided in  section  two  of  this  act.^^ 

In  view  of  the  several  statutes  to  which  we  have  called 
attention,  we  must  hold:  First.  That  no  action  can  be 
maintained  against  the  state  upon  any  claim  that  is  not 
first  presented  to  the  auditor  of  public  accounts  for  audit, 
as  the  statute  requires,  and  which  has  been  rejected  in 
whole  or  in  part.  Second.  And  that  the  only  mode  by 
which  the  courts  can  obtain  jurisdiction  of  such  claim  is 
by  an  appeal,  as  provided  in  section  two  of  the  act  ap- 
proved February  14th,  1877.     • 

For  these  reasons  the  judgment  of  the  district  court 
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is  reyersed,  and  the  case  dismissed  at  the  cost  of  the  de- 
fendant in  error. 

Judgment  aooosdinglt. 


Sahubl  G.  Owbn  and  R.  H.  Oaelbt,  plaintiffs  in 
IN  EBROB,  y.  Thb  Statb  OF  Nbbrasea,  defendant  in 

SBSOB. 

Claims  Against  the  State:  actions  on:  jurisdiction.  The 
state  cannot  be  sued,  on  claims  for  supplies  furnished  on  its 
credit,  by  original  action.  The  only  mode  by  which  the  courts 
can  acquire  jurisdiction  in  such  cases  is  by  appeal  from  the  de- 
cision of  the  auditor  and  secretary  of  state. 

Ebbob  to  the  district  court  for  Lancaster  county. 
Heard  upon  demurrer  to  petition  before  Pound,  J.,  who 
sustained  the  same,  and  rendered  judgment  dismissing 
the  cause  for  want  of  jurisdiction. 

Harwood  <&  Ames,  for  plaintiflFs  in  error. 

George  H,  Roberta^  AtComey-Generalj  and  T.  M. 
Mwrqiietty  for  the  State 

Lake,  J. 

The  action  in  the  court  below  was  an  original  proceed- 
ing to  recoyer  $875.32,  money  alleged  to  be  due  from 
the  state  to  the  plaintiffs  as  assignees  of  a  large  number 
of  accounts  for  supplies,  etc.,  furnished  on  the  credit  of 
the  state  by  the  persons  from  whom  they  were  receiyed. 

The  case  falls  within  the  rule  that  the  state  cannot  be 
sued  upon  claims  by  original  action,  but  only  by  appeal 
from  the  decision  of  the  auditor  of  public  accounts  and 
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Beeretary  of  state.  It  follows,  therefore,  that  the  district 
court  was  without  jurisdiction,  and  its  judgment  dis- 
missing the  action  must  be  affirmed. 

Judgment  acoosdinglt. 


Robert  H.  and  James  L.  Bradford,  plaintiffs  in 
ERROR,  y.  The  State  of   Nebraska,  defendant 

IN  ERROR. 

1.  Claims  Against  the  State:     emfloyhbnt  of  attorney 

FOR  THE  STATE  NOT  YAIJD.  WHEN  THERE  IB  NO  LA.W  AUTHORIZ- 

INO  IT.  The  claim  on  which  the  action  was  brought  was  for 
the  recovery  for  services  performed  by  the  plaintiffs  as  attorneys 
in  an  action  against  the  state,  under  an  employment  by  the  at- 
torney general,  by  which  they  were  to  have  a  fee  of  ten  thous- 
and dollars,  contingent  upon  a  Judgment  being  finally  recov- 
ered favorable  to  the  state,  which  was  obtained.  HM^  that 
there  was  no  law  authorizing  the  employment,  and,  if  actually 
made,  was  void,  and  all  services  performed  under  it  gratuitous, 
imposing  no  legal  obligation  on  the  state  to  pay  for  them, 

2.    :    .    If,  in  view  of  the  services  rendered,  tlierc  be  a 

moral  obligation  to  pay  for  them,  this  is  a  consideration  that 
may  be  addressed  to  the  legislature,  but  which  neither  the  audi- 
tor  nor  the  courts  can  recognize. 

3.     :     ACTIONS  AGAINST  THE  STATE*.     HOW  COURTS  GET  JURIS- 

DICTION  IN.  The  courts  can  acquire  Jurisdiction  \u  actions  on 
claims  against  the  state  only  by  an  appeal  from  the  decision  of 
the  auditor  of  public  accounts  and  secretary  of  state. 

Error  to  the  district  court  for  Lancaster  coanty. 
Heard  npon  a  demurrer  to  the  petition  before  Pound,  J., 
who  sustained  the  same  and  rendered  judgment  dismiss- 
ing the  cause  for  want  of  jurisdiction. 

Lambj  Billmgsley  <k  Larribertaon  and  George  W, 
Covellj  for  plaintiffs  in  error,  insisted  that  plaintiffs 
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were  duly  and  legally  employed,  a^jd  that  the  services 
they  rendered  were  under  a  contract  with  the  state,  au- 
thorized by  law;  that  by  act  of  1867  power  and  authority 
were  granted  the  governor:  1.  To  select  and  employ 
an  attorney  to  prosecute  any  and  all  actions  necessary 
and  proper  to  secure  the  right  of  the  state  in  or  to  any 
property  owned  or  claimed  by  the  state,  in  any  court  or 
in  any  county  or  state  in  the  union.  2.  To  select  and 
employ  an  attorney  to  defend  any  action  which  may  be 
brought  against  the  state,  or  any  of  its  oificers  in  re- 
spect of  any  property  owned  or  claimed  by  the  state. 
Laws  1867,  p.  84;  that  by  the  act  of  February  9,  1867, 
until  there  should  be  an  attorney  general,  there  was  de- 
volved upon  the  attorney,  so  appointed  by  the  governor, 
"  in  addition  to  those  devolved  upon  him "  by  the  act 
under  which  the  governor  appointed  him,  such  duties 
"  as  are  usually  performed  by  the  attorney  general  of  a 
state."  Laws  1869,  p.  64.  That  in  this  case  as  alleged 
in  the  petition  the  employment  was  made  by  the  attorney 
general  "  by  and  with  the  advice  and  consent  of  Hon. 
W.  H.  James,  then  the  governor  of  the  state;"  that  the 
authority  conferred  by  these  acts  upon  the  governor 
was  not  repealed  by  the  act  providing  for  the  election 
of  an  attorney  general.  Laws,  1869,  p.  164;  and  quoted 
in  extenao  the  second,  third,  and  fourth  points  in  the 
brief  of  J,  H.  Webster  in  the  case  of  The  State  v.  Stout, 
ante  p.  99,  as  applicable  to  the  claim  of  the  plaintiffs 
here. 

T.  M.  Ma/rqyM^  for  the  defendant  in  error. 

Plaintiffs  in  error  are  afraid  that  the  honor  and  dignity 
of  the  state  will  suffer,  and  they  invoke  for  the  claim- 
ants "  broad  principles  of  natural  equity,"  and  claim  that 
neither  the  laws  governing  courts  nor  the  constitution 
apply  to  them.    The  logical  sequence  is  this — ^that  per- 
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Bons  who  bold  claims  against  the  state  are  a  favored 
class,  who  can  alone  make  wings  of  "justice  and  right " 
to  fly  to  that  mystic  region  above  and  beyond  the  tram- 
mels of  law,  and  where  such  unjust  things  as  contracts 
and  written  constitutions  do  not  exist;  but  where  for 
them  a  straight  and  narrow  pathway  leads  to  the  treasury, 
whose  doors,  without  stint  or  delay,  turn  softly  on  golden 
hinges  to  admi't  them.  Yet  if  I  do  not  very  much  mis- 
take this  court,  "  these  wings  "  will  unfeather  in  their 
flight,  and  claimants  against  the  state  must  fall  to  a 
common  level  with  all  other  litigants,  and  stand  up  to 
the  rack  where  is  fed  that  good  old  fodder  of  "justice 
and  right,"  as  administered  by  our  courts.  Stevens  v. 
JSosSj  1  Gal.,  95. 

Lake,  J. 

The  action  in  the  court  below  was  brought  against  the 
state  under  the  act  of  February  14th,  1877,  which  pro- 
vides in  what  courts  the  state  may  sue  and  be  sued.  The 
claim  on  which  the  action  was  based  was  for  legal  services, 
alleged  to  have  been  rendered  by  the  plaintifl^,  as  at- 
torneys, on  behalf  of  the  state,  in  the  suit  of  J.  Ster- 
ling Morton  v.  Jesse  T.  Green  and  The  State  of  Ne- 
braskay  concerning  certain  saline  lands,  and  in  the  sev- 
eral courts  through  which  the  case  was  carried  to  the 
supreme  court  of  the  United  States,  where  the  title  of 
the  state  to  the  property  in  dispute  was  finally  con- 
firmed. 

In  view  of  the  recent  decision  made  by  this  court  in 
the  case  of  the  State  v.  Stoiit,  decided  during  the  pres- 
ent term,  and  which  involved  a  consideration  of  the 
same  questions,  substantially,  that  are  presented,  it  is 
unnecessary  to  again  go  over  them  in  detail,  or  to  refer 
particularly  to  the  several  statutes  that  were  referred  to 
and  construed  in  that  case,  and  by  which  we  reached  the 
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conclusion  that,  as  the  law  now  stands,  the  courts  can 
acquire  jurisdiction  in  actions  on  claims  against  the 
state  onlj  by  an  appeal  from  the  decision  of  the  auditor 
of  public  accounts  and  secretary  of  state,  as  provided  in 
the  act  of  February  17th,  1877. 

In  this  case  the  claim  was  not  presented  to  the  auditor 
for  adjustment,  nor  was  it  indeed  one  which  that  officer 
had  authority  to  consider.  The  employment  under 
which  the  services  were  rendered  is  alleged  to  have  been 
by  George  H.  Roberts,  the  attorney  general,  by  which  it 
was  agreed  that  they  were  to  have  a  tee  of  ten  ihouacmd 
dollars^  contingent  upon  the  event  of  the  final  decision 
of  the  controversy  being  in  favor  of  the  state. 

It  is  needless  to  take  time  in  discussing  the  validity  of 
this  employment.  It  is  enough  to  say  that  there  was  no 
law  authorizing  it,  and  if  such  an  engagement  were 
formally  entered  into,  it  was  absolutely  void,  and  all 
services  performed  under  it  were  merely  gratuitous,  impo- 
sing no  legal  obligation  on  the  state  to  pay  for  them.  If 
it  be  supposed  that,  in  view  of  the  services  rendered  *by 
the  plaintiffs,  and  all  the  circumstances  attending  the 
transaction,  the  state  is  under  a  moral  obligation  to  com- 
pensate them,  this  is  a  consideration  that  may  properly 
be  addressed  to  the  legislature,  but  which  neither  the  au- 
ditor nor  the  courts  can  recognize  in  any  manner  what- 
soever. 

For  the  reason,  therefore,  that  the  district  court  had 
no  jurisdiction  of  the  subject  matter  of  the  action,  the 
judgment  dismissing  the  case  is  affirmed. 

Judgment  accordingly. 
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The  State  of  Kebsaska,  plaintiff  in  errob,  y. 
Sullhan  N.  White,  defendant  in  ebbob. 

This  was  a  case  brought  up  by  petition  in  error  from 
the  district  court  for  Butler  county.  It  was  an  action 
brought  by  White  to  recover  $488.09,  money  alleged  to 
have  been  paid  for  school  lands  of  the  state  purchased 
by  White,  but  which,  as  alleged  in  the  petition,  the 
officer  acting  for  the  state  had  no  authority  to  sell.  The 
state  demurred  to  the  petition,  which,  upon  argument 
before  I^ost,  J.,  was  overruled,  and  the  state  electing  to 
stand  on  its  demurrer,  judgment  was  entered  in  favor  of 
White  for  the  principal  and  interest  of  his  claim,  amount- 
ing to  $620.03. 

N.  Millet  dk  Son,  for  plaintiff  in  error. 

C.  J.  Phelpe  for  defendant  in  error. 
Lake,  J. 

This  case  is  clearly  within  the  rule  announced  in  the 
case  of  jH^  State  v.  8tov;t,  decided  at  this  term.  There 
is  no  law  by  which  the  defendant  in  error  can  maintain 
his  pretended  daim  against  the  state.  It  is  not  one 
which  the  auditor  is  authorized  to  allow,  and  consequent- 
ly was  properly  rejected  by  that  officer  when  presented 
to  him  for  audit.  Besides,  under  the  rule  referred  to, 
even  if  the  claim  were  a  valid  one,  the  only  mode  by 
which  the  decision  of  the  auditor  can  be  reviewed  is  by 
appeal. 

The  judgment  of  the  district  court  having  been  ren- 
dered without  jurisdiction,  must  be  reversed,  and  the 
case  dismissed,  at  the  cost  of  the  defendant  in  error. 

Judgment  AocoBDiNaLT. 
10 
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Francis  G.  Stark,  appellant,  v.  Edgar  A.  Baldwin, 

APPELLEE. 

1.  Public  Lands  of  the  United  states:  fre-emfticn.  Where 

it  is  sought  to  deprive  a  party  of  his  right  to  pre-empt  lands 
belonging  to  the  United  States,  upon  the  ground  that  he  is  dis- 
qualified, by  reason  of  a  former  filing  upon  entered  lands,  from 
availing  himself  of  the  benefits  of  the  act  of  September  4, 1841, 
the  burden  of  proof  is  on  the  party  asserting  snzh  disqualifica- 
tion, and  he  must  establish,  by  clear  and  satisfactory  evidence, 
the  fact  that  the  party  seeking  to  pre-empt  has  previously  filed 
his  declaratory  statement  upon  lands  subject  at  the  time  t  >  pri- 
vate entry. 

2.    :    ORAier  TO  B.  *  M.  R.  R.    Lauds  within  the  B.  &  H.  R  R 

grant  are  not  subject  to  private  entry,  and  in  regard  to  settle 
mcnt  and  entry  under  the  homestead  and  pre-emption  laws  are 
to  be  regarded  as  unofi^ered  lands. 

8.    :    pRioRiTT  OF  SETTLEMENT.    Other  things  being  equal, 

priority  of  settlement  determines  the  rights  of  parties  in  cases 
arising  under  the  homestead  and  pre-emption  laws. 

4.    :    .    Where  the  party  making  the  prior  settlement 

has  in  all  respects  complied  with  the  law,  he  is  entitled  to  the 
lands  without  regard  to  anything  which  a  party  making  a  later 
settlement  thereon  may  have  done. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J.,  who  found  upon  the  issues 
joined  in  favor  of  the  defendant.  The  opinion  states  the 
case. 

W.  F.  Chajmij  J.  M.  Robinson^  and  O.  W.  Lowl^^ 
for  appellant. 

1.  The  secretary  of  the  interior  decided  against 
Starks  for  the  simple  reason  that  he  had  previously,  as 
was  claimed  by  said  secretary,  had  a  filing  on  lauds  sub- 
ject to  private  entry,  and  that  filing  prevented  him  from 
making  any  other  valid  filing  on  lands  which  were  not 
subject  to  private  entry.  The  land  in  controversy, 
though  once  offered  and  subject  to  private  entry,  became, 
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by  the  withdrawal  for  railroad  purposes,  nnoffered  or 
not  subject  to  private  entry;  it  was  also  taken  ont  of 
the  class  of  lands  subject  to  private  entry  by  having  been 
covered  by  a  homestead  entry.  Stalnaker  v.  Morrison^ 
6  Keb.,  362.  2  Lester^  p.  129,  sec  19,  p.  238  and  239, 
p.  259,  sec.  6. 

2.  The  decision  of  the  land  department  that  Starks 
had  a  previous  filing,  and  for  that  reason  was  not  a  qual- 
ified pre-emptor,  is  not  conclusive,  but  may  be  examined, 
reviewed,  and  passed  upon  by  this  court.  Smiley  v. 
Sampdouj  1  Neb.,  70  and  74.  Shejpley  v.  Cowan j  1 
Otto,  330. 

Cohb  <&  MarqueU^  for  appellee. 

Maxwell,  J. 

On  the  thirteenth  day  of  June,  1864,  the  plaintiff  en- 
tered as  a  homestead  the  north-west  quarter  of  the 
north-east  quarter,  and  the  north  half  of  the  north-west 
quarter  of  section  19,  in  township  10,  range  7  east  of 
the  sixth  principal  meridian,  in  Lancaster  county,  the 
land  being  within  the  grant  to  the  B.  &  M.  R.  R.  Co. 
Afterwards,  apparently  being  under  the  impression  that 
he  could  not  perfect  his  title  to  the  same,  he  sold  his  claim 
for  a  trifling  sum,  and  removed  from  the  land.  The  party 
to  whom  he  sold  the  claim  appears  to  have  been  unable  to 
enter  the  land,  and  in  the  year  1867  the  plaintiff  again 
removed  on  to  the  land  in  controversy,  erected  a  dwell- 
ing house  thereon,  and  has  continued  to  reside  on  said 
land  until  the  present  time. 

On  the  seventeentti  day  of  June,  1870,  the  plaintiff 
tendered  to  the  register  of  the  proper  land  office  his  de- 
claratory statement  of  his  intention  to  pre-empt  said 
land,  under  the  provisions  of  the  act  of  September  4, 
1841,  and  offered  the  necessary  proof  to  entitle  him  to 
pre-empt  the  same,  together  with  the  amount  of  money 
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required  in  payment  therefor.  His  right  to  make  the 
pre-emption  was  rejected  upon  the  ground  that  the  land 
had  reverted  to  the  B.  &  M.  E.  R.  Co. 

On  the  twenty-eighth  day  of  April,  1871,  the  Secre- 
tary of  the  Interior  decided  that  lands,  situated  like 
those  in  controversy,  reverted  to  the  United  States,  and 
not  to  the  railroad  company,  and  on  the  tenth  day  of 
June,  1871,  the  plaintiff  again  appeared  before  the  offi- 
cers of  the  proper  land  office,  and  "  offered  to  prove  up 
and  pay  for  said  land." 

On  the  twenty-third  day  of  August,  1870,  Charles  E. 
Yan  Pelt  settled  upon  said  land,  and  tendered  to  the  re- 
ceiver of  the  proper  land  office  his  declaratory  statement 
of  his  intention  to  pre-empt  the  same.  The  statement 
was  refused  upon  the  ground  that  the  land  had  reverted  to 
the  railroad  company.  Afterwards,  on  the  tenth  day  of 
June,  1871,  Van  Felt  obtained  a  soldier's  homestead  on 
said  land,  and  twelve  days  thereafter  he  pre-empted  the 
same,  dating  his  settlement  June  20,  1870. 

The  plaintiff  contested  the  right  of  Van  Pelt  to  enter 
said  land,  and  the  case  was  finally  decided  against  the 
plaintiff,  and  in  favor  of  Van  Pelt,  by  the  Secretary  of 
the  Interior. 

On  the  twenty-third  day  of  June,  1873,  Van  Pelt  and 
wife  conveyed  the  land  in  controversy  to  the  defendant 
herein. 

In  the  year  1874,  the  defendant  commenced  an  action 
of  ejectment  against  the  plaintiff,  to  oust  him  from  said 
premises. 

This  is  a  suit  in  equity  to  restrain  the  defendant  from 
prosecuting  said  action,  and  to  require  him  to  convey  the 
legal  title  to  said  land  to  the  plaintiff. 

The  case  appears  to  have  been  decided  against  the 
plaintiff  herein  by  the  Secretary  of  the  Interior,  upon 
the  ground  that  he  had  previously  filed  upon  lands  sub- 
ject to  private  entry. 
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From  a  carefal  inspection  of  the  record  in  the  case, 
we  are  of  the  opinion  that  the  testimony  entirely  fails 
to  establish  the  fact.  The  plaintiff  and  two  other  wit- 
nesses deny  positively  that  he  made  the  filing,  said  to 
have  been  made  by  him  in  Dodge  county  about  the  year 
J  860. 

Where  it  is  sought  to  deprive  a  party  of  his  right  to 
pre-empt  lands  belonging  to  the  iTJnited  States,  upon  the 
ground  that  he  is  disqualified  by  reason  of  a  former 
filing  from  availing  himself  of  the  benefits  of  the  act 
of  September  4,  1841,  the  burden  of  proof  is  on  the 
party  asserting  the  disqualification.  And  he  must  es- 
tablish, by  clear  and  satisfactory  evidence,  the  fact  that 
the  party  seeking  to  pre-empt  has  previously  filed  his 
declaratory  statement  upon  land  subject  at  the  time  to 
private  entry. 

The  lands  in  controversy,  being  within  the  railroad 
grant,  were  not  subject  to  private  entry,  and  in  regard  to 
settlement  and  entry  were  to  be  regarded  as  unoffered 
lands.     See  Stalnaker  v.  Morrison^  6  Neb.,  363. 

The  plaintiff  made  an  application  to  file  his  declara- 
tory statement  of  his  intention  to  pre-empt  said  lands  in 
June,  1870.  His  claim  was  rejected  upon  the  sole  ground 
that  the  lands  belonged  to  the  railroad  company.  After- 
wards the  Secretary  of  the  Interior  having  decided  that  the 
lands  in  question  had  reverted  to  the  United  States,  and 
were  open  to  settlement  under  the  homestead  and  pre- 
emption laws,  the  plaintiff,  who  had  continued  to  reside 
thereon,  endeavored  to  renew  his  filing,  and  to  enter 
said  land  under  the  pre-emption  laws.  The  application 
was  refused  and  the  right  of  pre-emption  denied. 

That  the  plaintiff  settled  upon  the  lands  in  contro- 
versy before  Van  Pelt,  and  was  actually  residing  thereon 
with  his  family  at  the  date  of  Yan  Pelt's  settlement, 
there  is  no  question.  Therefore,  if  he  has  in  all  respects 
complied  with  the  law,  he  is  entitled  to  the  land  without 
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regard  to  anything  which  Yan  Pelt  or  defendant  may 
have  done. 

Other  things  being  equal,  priarUy.  of  settlement  de- 
termines the  rights  of  the  parties  in  cases  arising  under 
the  pre-emption  law.     Towsl&y  v.  Johnson^  1  Neb.,  100. 

As  in  our  opinion  the  plaintiff  conformed  to  the  re- 
quirements of  the  pre-emption  law,  he  has  the  equitable 
title  to  the  lands  in  controversy.  It  follows  that  the 
judgment  of  the  district  court  must  be  reversed,  and  a 
proper  decree  is  entered  in  this  court  in  favor  of  the 
plaintiff.  The  plaintiff  to  pay  to  the  clerk  of  this  court, 
within  ninety  days,  the  amount  paid  by  Van  Pelt  for 
entering  said  land,  together  with  the  fees  for  entering 
the  same,  and  interest  on  said  sums  to  the  date  of  pay- 
ment. The  money  to  be  paid  to  the  defendant,  who 
shall  thereupon  convey  the  legal  title  to  said  lands  to  the 
plaintiff. 

Dbcrbb  aooobdinolt. 


The  Board  of  County  Commissionebs  of  Riohabdsok 
County,  plaintiff  in  ebbob,  y.  Stephen  B.  Miles, 
defendant  in  ebbob. 

1.  Taxes:  sale  of  lands  fob.  Prior  to  the  passage  of  the  act 
of  February  18,  1875  [Laws  1875,  p.  96],  a  sale  of  lands  for 
taxes,  where  the  owner  thereof  had  sufficient  personal  property 
in  the  county,  out  of  which  the  taxes  could  have  been  made, 
would  be  without  authority  of  law. 

3.    :  conditions  of  sale.     The  statute  is  notice  to  a  pur. 

chaser  at  a  tax  sale  of  the  conditions  of  the  sale,  and  the 
treasurer  has  no  authority  to  impose  conditions  or  to  enter  into 
stipulations  in  regard  to  the  sale,  not  authorized  by  law. 

8.     :    ACTION    TO    BECOYER    PRICE    BID    AT    TAX    SALS.     The 

highest  bidder  at  a  tax  sale  may  enforce  his  bid  by  compelling 
the  treasurer  to  issue  a  certificate  of  sale  of  the  land  purchased. 
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And  the  treafiurer,  in  the  name  of  the  county,  under  the  provi- 
sions of  section  5S  of  the  revenue  law,  may  maintain  an  action 
against  the  highest  bidder  to  recover  the  amount  of  his  bid. 

4.    :  FURCHASB  MONET  MJJVT  BE  PAID.    A  bidder  cauuot  be 

permitted  to  purchase  lands  at  a  delinquent  tax  sale,  and  after- 
wards treat  the  sale  as  void,  and  refuse  to  pay  the  purchase 
money. 

5.    :  .    The  object  of  the  law  is  to  raise  revenue,  and  at 

the  same  time  protect,  as  far  as  possible,  the  rights  of  the  owner 
of  the  land  by  inviting  competition  at  the  sale. 

6.    :  RETURN  OF  LANDS  SOLD.    Scction  59  of  the  revenue  law 

does  not  require  the  treasurer  to  file  the  return  of  lands  sold  in 
the  clerk's  office  of  his  county  until  the  amount  bid  therefor 
has  been  collected  and  paid. 

Ebbob  to  the  district  court  for  Bichardson  coantj. 
Tried  below  before  Weaves,  J.,  and  a  jury.  Verdict  for 
defendant.    The  opinion  states  the  case. 

Framk  Martin  and  E.  W.  Thomas  for  plaintiff  in 
error. 

If  the  defendant  bid  off  the  lands  at  the  tax  sale,  he 
bid  caveat  emptor^  and  the  defendant  was  bound  to  know 
before  he  bid  that  the  officer  had  done  all  that  the  law 
required  him  to  do.  Coolej  on  Taxation  522,  and  cases 
there  cited.  He  cannot  complain  that  he  ^t  nothing 
by  his  bid,  because  the  very  worst  that  could  happen  to 
him  would  be  to  have  the  title  fail  on  account  of  some 
irregularity,  and  in  that  event  the  statute  saves  him  his 
rights  and  makes  his  claim  a  lien  on  the  land.  Gen. 
Stat,  936,  sec.  118.  And  if  the  whole  proceeding  is 
void  and  worthless,  then  the  purchaser  may  recover  of 
the  county,  etc.    Gen.  Stat.  924,  sec.  70. 

We  think  that  the  principle  is  clear  that  in  revenue 
laws  where  there  are  several  provisions  for  the  protec- 
tion of  the  purchaser,  that  he  is  bound  to  first  exhaust 
his  remedy  or  remedies  against  the  owner  of  the  prop- 
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erty  and  the  property  itself  before  he  can  ask  the  county 
to  reimbarse  him.  If  this  is  the  law,  then  he  must 
stand  by  his  bid,  and  if  any  of  the  owners  of  lands 
choose  to  make  a  defense  to  his  claim  and  his  title  be 
defeated,  then  he  had  his  remedy  by  foreclosing  his  lien 
on  the  land. 

J.  H,  Broody  and  C.  GHUespicy  for  defendant  in 
error, 

1.  There  was  no  error  in  overruling  motion  to  require 
defendant  to  set  out  specifically  what  resident  lands 
were  sold.  Gen.  Stat.,  p.  616,  sec.  49.  Cooley  on  Tax- 
ation, 306.  Blackwell  on  Tax  Titles,  177.  Jofmson  v. 
Hahn^  4  Neb.,  147. 

2.  The  doctrine  of  caveat  emptor  is  based  upon  the 
absence  of  any  responsible  source  to  which  the  purchaser 
can  look  for  his  relief  in  case  of  loss.  It  has  here  been 
applied  only  to  those  who  have  paid  the  money,  and 
thereby  completed  the  sale.  Never  in  an  action  for  a 
specific  performance  has  it  ever  been  set  up  in  the  lids 
of  the  law.  The  arguments  of  the  plaintiff  are  that, 
however  irregular,  illegal,  and  void  this  sale,  that  with 
this  same  caveat  emptor  the  defendant  must  take  the 
land  and  pay  his  money,  although  he  gets  nothing  by 
so  doing.  If  he  had  paid  his  money,  they  might  so 
argue;  if  he  had  gone  as  a  blind  ass  into  this  caveat 
emptor  ditch,  possibly  he  might  be  compelled  to  stop 
there;  that  not  even  the  Sunday-working  chancellors  of 
the  law  would  help  hiin  out.  But  surely  he  will  not  be 
driven  into  this  ditch  whether  or  no.  This  cannot  be 
made  a  procrustean  bed  into  which  Miles  must  be  fitted. 
The  whole  doctrine  of  caveat  emptor  is  simply  this:  that 
there  being  no  warranty  in  fact  or  law,  the  purchaser 
buys  at  his  peril.  17  Pick.,  475.  2  John.,  Ch.  N.  T., 
519.     5  Iowa,  293.     But  the  doctrine  of  caveat  emptor 
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can  in  no  sense  apply  here,  because  the  statute  of  this 
state,  on  page  924,  sec.  71,  specially  enacts  that  the  pur- 
chaser shall  be  saved  harmless  by  the  county  for  all  these 
irregularitii  s.  If  the  purchaser  can  recover  back  after 
he  has  paid  the  money,  if  the  county  must  return  the 
money  for  reason  of  these  defects,  it  is  rooted  and  based 
in  the  very  rocks  of  reason,  the  great  source  and  foun- 
tain of  all  law,  that  he  should  not  pay  his  money  at  all. 
This  is  true  to  stop  circuity  of  action  and  needless  liti- 
gation. If  the  county  must  pay  back,  there  is  no  use 
in  going  up  this  hill,  if  it  must  at  once  come  down 
again.    Gen.  Stat  Neb.,  924,  sec.  71.    4  Cow.,  682. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant 
in  the  district  court  of  Richardson  county,  under  the 
provisions  of  section  58  of  the  revenue  law,  to  recover 
of  the  defendant  the  amount  bid  by  him  for  certain 
lands,  at  the  sale  thereof  for  delinquent  taxes  in  that 
county,  in  September,  1874. 

The  plaintiff  claims  judgment  for  the  sum  of  $25,- 
352.05. 

The  defendant  answered  the  petition  of  the  plaintiff, 
and  alleges: 

First.  That  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Second,  The  defendant  denies  all  the  facts  stated  in 
the  petition. 

TJiird.  The  defendant  alleges  that  certain  lands  de- 
scribed in  the  petition,  which  the  plaintiff  claims  were 
bid  in  by  the  defendant  were  owned  by  parties  resid- 
ing in  the  county,  who  had  sufficient  personal  property 
therein,  out  of  which  the  tax  could  have  been  collected, 
but  that  the  treasurer  refused  to  collect  any  of  said  taxes 
on  said  real  estate,  out  of  said  personal  property. 
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The  plaintiff  filed  a  motion  to  require  the  defendant 
to  make  the  third  count  of  his  answer  more  definite,  by 
stating  which  particular  parcels  of  land  were  owned  by 
parties  who  had  sufficient  amount  of  personal  property 
in  the  county  to  pay  the  tax  due  thereon.  The  motion 
was  overruled  by  the  court,  to  which  the  plantiff  ex- 
cepted. 

In  overruling  this  motion  the  court  erred.  Prior  to 
the  act  of  February  18,  1875  (Laws,  1875,  p.  96),  it  was 
the  policy  of  the  law  to  resort  to  the  land  itself  only 
where  all  other  remedies  had  failed  to  enforce  a  satis- 
faction of  the  tax.  Johnson  v,  Hakn^  4  Neb.,  144.  And 
a  sale  of  land  for  taxes,  where  it  is  shown  that  the  owner 
had  sufficient  personal  property  in  the  county,  out  of 
which  such  taxes  could  have  been  made,  would  be  with- 
out authority  of  law,  and  would  be  a  good  defense  to 
the  action.  But  it  is  the  duty  of  the  defendant  to  spe- 
cifically point  out  the  tracts  of  land  which  he  claims 
were  illegally  sold. 

On  the  trial  of  the  cause  the  jury  found  a  verdict  for 
the  defendant.  The  court  having  overruled  a  motion  for 
a  new  trial,  rendered  judgment  thereon.  To  reverse 
which  the  plaintiff  brings  the  cause  into  this  court  by 
petition  in  error. 

It  is  claimed  on  the  part  of  the  defendant,  that  at  the 
time  of  the  sale  of  the  land  referred  to  he  made  an 
agreement  with  the  treasurer  of  Bichardson  county, 
whereby  he  (the  defendant)  was  to  bid  for  such  tracts  as 
he  saw  fit,  and  that  he  might  select  therefrom  certain 
lands  on  which  he  had  mortgages,  and  certain  other 
tracts  of  land  owned  by  non-residents,  and  that  the  other 
tracts  bid  off  by  him  were  to  be  taken  back  by  the  treas- 
urer and  the  sale  cancelled.     This  is  denied. 

Section  56  of  the  revenue  law  provides  that:  "  On 
the  first  Monday  of  September  of  each  year,  between 
the  hours  of  nine  a.m.  and  four  p.m.,  the  treasurer  is 
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directed  to  offer  at  public  sale  *  *  *  all  lands  on 
which  the  taxes  for  liie  previous  year  remain  unpaid,"  etc 
Section  57  provides  that  the  person  who  offers  to  pay 
the  amount  due  on  the  smallest  governmental  subdivi- 
sion of  land  for  the  smallest  portion  of  the  same,  is  to 
be  considered  the  highest  bidder,  etc. 

The  statute  is  notice  to  the  purchaser  of  the  condi- 
tions of  the  sale.  The  treasurer  has  no  authority  to  im- 
pose conditions,  or  enter  into  stipulations  not  authorized 
by  law. 

The  highest  bidder  at  a  tax  sale  may  enfprce  his  bid 
by  compelling  the  treasurer  to  issue  a  certificate  of  sale 
for  the  lands  purchased.  And  the  treasurer,  in  the  name 
of  the  county,  under  the  provisions  of  section  68  of  the 
revenue  law,  may  maintain  an  action  against  a  bidder 
to  recover  the  amount  of  his  bid.  A  bidder  cannot  be 
permitted  to  purchase  lands  at  tax  sales  for  delinquent 
taxes,  and  afterwards  treat  the  sale  as  void,  and  refuse 
to  pay  the  purchase  money.  The  object  of  the  law  is 
to  raise  revenue,  and  at  the  same  time  protect,  as  far  as 
possible,  the  rights  of  the  owner  of  the  land  by  inviting 
competition  at  the  sale.  But  to  permit  bidders  at  such 
sales  to  repudiate  their  contracts  would  entirely  defeat 
the  object  of  the  law. 

It  is  urged  that  the  treasurer  did  not,  on  or  before  the 
first  Monday  in  October  succeeding  the  sale,  file  in  the 
office  of  the  county  clerk  of  his  county  a  return  of  the 
sale  of  lands,  showing  the  lands  sold,  the  names  of  the 
purchasers,  and  the  sums  paid  hy  them^  and  also  a  copy 
of  the  notice  of  sale,  with  a  certificate  of  the  advertise- 
ment, verified  by  an  affidavit,  such  certificate  being 
evidence  of  the  regularity  of  the  proceedings.  It  is 
evident  that  this  return  is  not  to  be  filed  until  the  sums 
bid  are  collected.  It  only  applies  to  a/itual  sales,  and 
where  the  money  is  paid.  In  a  case  like  the  one  at  bar, 
the  return  containing  the  description  of  the  lands  in 
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controversy  should  not  be  filed  until  the  amount  of  the 
tax  is  collected. 

The  instructions  of  the  court  to  the  jury,  being  in 
conflict  with  these  views,  were  erroneous. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Bevebsed  and  remanded. 


ILJ^l  Geobgb  W.  French,  plaintifp  in  ebrob,  v.  Martha  L. 

Engush,  defendant  in  error. 

1.  Practice  in  Supreme  Court :  dismissal  of  actions.  Where 

judgment  was  rendered  May  17tli,  1877,  and  a  petition  in  error 
was  filed  in  tlie  supreme  court,  December  18th,  1877.  Heldy  on 
a  motion  to  dismiss  for  want  of  Jurisdiction,  that  the  motion 
must  be  sustained. 

2.    :    .    Cases  may  arise  where  it  would  be  proper  to 

set  up  the  limitation  by  answer;  but  where  it  appears  on  the 
face  of  the  papers  that  they  were  not  filed  within  the  time  pre- 
scribed by  the  statute,  the  defect  may  be  taken  advantage  of  by 
motion. 

Maxwell,  J. 

This  is  a  motion  to  dismiss  the  canse  on  the  gronnd 
that  the  petition  in  error  was  not  filed  within  six 
months  from  the  date  of  the  judgment,  the  judgment 
being  rendered  May  17th,  1877,  and  the  petition  in  error 
being  filed  December  13th,  1877. 

The  act  to  amend  section  692  of  the  code  of  civil  pro- 
cedure, approved  February  24,  1875,  provides  that  "  no 
proceeding  for  reversing,  vacating,  or  modifying  judg- 
ments or  final  orders,  shall  be  commenced  unless 
within  six  months  after  the  rendition  of  the  judgment 
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or  making  of  the  final  order  complained  of.  Laws  1875, 
p.  40. 

The  act  approved  Febrnary  15,  1877,  extended  the 
time  to  one  year.    Laws  1877,  p.  14. 

Section  one  of  an  act  approved  Febrnary  21,  1873, 
provides  "that  every  act  passed  by  the  legislature, 
which  contains  no  provisions  as  to  the  time  when  it 
takes  effect,  shall  take  effect  and  become  a  law  from  and 
after  the  first  of  next  June."    Qen.  Stat.,  1056. 

As  the  act  of  1877  was  not  in  operation  at  the  time 
the  judgment  was  rendered,  and  more  than  six  months 
having  elapsed  before  the  cause  was  filed  in  this  court, 
the  motion  to  dismiss  must  be  sustained. 

It  is  claimed  that  the  objection  can  only  be  made  by 
answer  setting  up  the  statutory  limitation.  Oases  may 
arise  where  it  would  be  proper  for  a  party  to  file  an 
answer  setting  up  the  limitation.  But  where  it  appears 
on  the  face  of  the  papers  that  they  were  not  filed  within 
the  period  prescribed  by  statute,  the  defect  ma^  be 
taken  advantage  of  by  motion.  The  motion  to  dismiss 
is  sustained. 

JUDGMXNT  AOOOBDINGLY. 

Cobb  c6  Ma/rque^  for  the  motion. 

S.  B.  OaUy  and  Ja/raes  E.  Philpotty  contra. 


Augustus  0.  Rudolf,  PLAnniFF  in  error,  v.  Lbboy  S. 
Winters,  defendant  in  error. 

1.  County  Courts:  judgment:  error.  Error  will  lie  upon  a 
Judgment  or  final  order  of  the  county  court  which  affects  a 
substantial  right  and  in  effect  deteimines  the  action,  or  which 
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affects  a  substantial  right  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  after  Judgment,  when  the 
same  appears  on  the  record  of  the  county  court 

3.  Contract  against  Public  Policy.  A  contract  to  operate  in 
grain  options,  to  be  adjusted  according  to  the  differences  in  the 
market  value  thereof,  is  i  contract  for  a  gambling  transaction 
which  the  law  will  not  tolerate.  It  is  contra  bono$  mores,  and 
against  public  policy. 

8.    .    WhencTer  a  claim  is  bottomed  on  an  immoral  or  illegal 

transaction,  no  right  whateyer  can  be  founded  upon  such  con- 
tract which  the  law  will  sanction  or  the  courts  maintain. 

This  was  a  petition  in  error  to  reverse  a  judgment  of 
the  district  court  for  Lancaster  county,  Post,  J.,  of  the 
fourth  district,  presiding.  The  facts  appear  in  the 
opinion. 

Webster  cfe  Biirr^  for  plaintiff  in  error,  cited  Benard 
V.  Sam/p%on^  12  N.  T.,  661.  Boater  v.  Downer^  29  Vt., 
412.  Reed  v.  McOr&u),  5  Ohio,  876.  Munford  v.  Wil- 
son^ 16  Mo.,  540.  Berry  v.  Bacon^  28  Miss.,  318. 
Begg  v.  Jerome^  7  Mich.,  146.  Judah  v.  Trustees^  16 
Ind.,  66.    Dexter  v.  Snowj  12  Cush.,  694. 

I/imbj  Billingsley  cb  Lambei'teony  for  defendant  in 
error. 

No  brief  on  file, 

Gantt,  Ch.  J. 

The  defendant  in  error  sued  the  plaintiff  in  the 
county  court  upon  the  following  due  bill: 

"  Lincoln,  June  29, 1876. 
''Due  the  bearer,  L.  S.  Winters,  five  hundred  and 
twenty-five  dollars,  on  demand.  A.  C.  Eudolf." 

To  this  cause  of  action  the  plaintiff  in  error  pleaded 
as  a  first  defense  that  some  time  afterwards  it  was  by 
and  between  the  defendant  in  error  and  himself  "  ex- 
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pressly  agreed  that  the  sum  of  money  evidenced  by  this 
instrnment  shonld  be  and  remain  in  hie  hands  as  the 
advance  or  capital  deposited  "  by  defendant  in  error,  as 
his  portion  of  moneys  to  be  invested  in  grain  options  in 
Chicago,  in  which  venture  each  party  should  receive  a 
certain  proportion  of  the  profits  and  pay  a  certain  pro- 
portion of  the  losses,  and  that  their  venture  in  such 
grain  options  resulted  in  a  loss  largely  in  excess  of  the 
amounts  invested  by  the  respective  parties,  which  loss 
he  paid,  whereby  the  defendant  in  error  became  largely 
indebted  to  him.  To  this  count  in  the  answer  the 
defendant  in  error  interposed  a  general  demurrer,  which 
was  sustained  by  the  county  court.  The  case  was  sub- 
mitted by  Winters  upon  the  pleadings,  and  judgment 
was  rendered  by  the  county  court  upon  the  pleadings 
against  Rudolf  for  $57.41  and  costs.  The  case  was 
taken  to  the  district  court  on  error,  and  on  motion  of 
defendant  in  error  it  was  dismissed  on  the  ground  of 
want  of  jurisdiction. 

Two  questions  are  presented  for  determination:  FivBt 
—Whether  error  will  lie 'to  bring  up  to  the  district 
court  for  review  the  decision  of  the  county  court  upon 
the  demurrer;  and  if  error  will  lie,  then:  Second — 
Whether  the  contract  pleaded  is  a  good  defense  to  the 
action.  The  first  question  must  be  answered  in  the 
afiirmative. 

In  Taylor  v.  Tilden,  et  aL,  3  Neb.,  340,  it  was  held 
that  "  the  statute  does  not  give  the  right  of  a  bill  of 
exceptions  to  the  rulings  of  the  county  judge  or  justice 
of  the  peace,  upon  questions  of  law  arising  during  the 
the  trial  before  them,  in  cases  not  tried  by  a  jury,  and 
that  such  bill  of  exceptions  cannot  be  considered  in  an 
appellate  court,  because  it  is  an  act  without  authority  of 
law";  but  it  is  quite  clearly  stated  that,  under  section 
680  of  the  civil  code,  upon  a  judgment  rendered  or  final 
order  made  which  affects  a  substantial  right  and  in  effect 
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determineB  the  action,  or  which  affects  a  substantial 
right  in  a  special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  judgment,  a  petition  in  error 
is  allowed. 

And  in  Kellogg  v.  Huntington^  4  Neb.,  96,  it  was 
again  held  that  there  was  no  authority  for  a  bill  of  ex- 
ceptions'in  such  case,  and  the  court  observed  that  '^as 
no  error  appears  in  the  record  of  the  county  judge,  and 
none  such  is  affirmed  here,"  the  judgment  was  aliirmed. 

In  the  case  at  bar,  the  error  complained  of  does  not 
arise  upon  a  bill  of  exceptions  to  the  rulings  of  the 
judge  upon  questions  of  law  arising  during  the  trial  of 
the  cause,  but  it  "  appears  upon  the  record  of  the  county 
judge";  it  is  a  judgment  which  finally  disposes  of  the 
plaintiff's  first  ground  of  defense  set  up  in  his  answer, 
and  therefore  the  case  comes  within  the  provisions  of 
section  580. 

Now,  is  the  contract  pleaded  a  good  defense  to  the 
action?  It  is  a  subsequent  alleged  contract  to  operate 
in  grain  options,  restricted,  however,  "  to  the  purchase 
of  margins  upon  grain,"  and  to  be  adjusted  according 
to  the  differences  in  the  market  value  thereof.  Will  the 
law  sanction  such  a  transaction? 

In  Pickering^  et  al,^  v.  Case^  79  111.,  328,  it  is  held 
that  such  a  contract  '^  is  but  an  optional  contract,  in  the 
most  objectionable  sense,  and  being  in  the  nature  of  a 
gambling  transaction,  the  law  will  not  tolerate  it."  It 
is  very  clear  that  such  a  gambling  contract  is  contra 
honos  inore^  and  against  public  policy;  and  the  doctrine 
is  well  settled,  that  whenever  a  contract  is  founded  on 
an  illegal  transaction,  or  grows  out  of  an  illegal  act,  or 
is  so  connected  with  it  as  to  be  inseparable  from  it,  the 
law  will  not  sanction  it. 

In  Steers  v.  Laiahley^  6  T.  R.,  61,  a  case  in  which  a 
broker  who  had  been  concerned  in  stock-jobbing  trans- 
actions, and  who  had  paid  the  losses,  drew  a  bill  of 
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exchange  for  the  amount  on  the  defendant,  and  after  its 
acceptance,  indorsed  it  to  a  person  who  knew  of  the  ille- 
gal transaction,  for  which  it  was  drawn,  the  court  held 
that  such  indorsee  could  not  recover  on  the  bill. 

In  the  case  at  bar,  the  defendant  did  not  require  the 
aid  of  an  illegal  transaction  to  establish  his  case;  the 
execution  of  the  instrument  is  not  denied,  nor  that  it 
was  given  for  a  full  consideration ;  and,  moreover,  it  is  a 
fact  expressive  of  some  meaning  that  the  due  bill  re- 
mained in  the  possession  of  the  defendant.  The  plain- 
tiff in  error,  who  was  defendant  below,  sets  up  as  a 
defense  the  illegal  contract,  and  asks  the  court  to  sanc- 
tion it.  It  will  not  do  to  say  that  the  results  of  the 
illegal  transaction  constitute  the  only  subject  of  contro- 
versy, because  the  contract  itself  is  specially  pleaded, 
and  not  a  new  promise,  founded  on  a  consideration, 
unconnected  with  the  illegal  act.  The  mere  results  of 
the  transaction,  when  not  evidenced  by  a  new  promise 
inseparable  from  the  illegal  act,  could  not  be  shown 
until  the  contract  is  established  which  produced  them. 
However,  the  test  in  such  cases  is,  whether  the  party 
requires  the  aid  of  the  illegal  transaction  to  establish  his 
claim ;  and  if  he  cannot  proceed  without  showing  that  \ 
he  has  broken  the  law,  the  court  cannot  assist  him  what- 
ever may  be  his  demand.  Swwa  v.  Scott^  11  S.  &  M., 
164. .  In  the  case  under  consideration,  the  real  question 
put  in  issue  by  the  answer  is  the  illegal  contract,  and 
therefore  the  plaintiff  in  error  is  the  actor;  he  alleges  the 
corrupt  contract,  and  is  the  moving  party. 

In  HoVman  v,  Johnsoriy  Camp.  343,  Lord  Mansfield 
held,  that  no  court  will  lend  its  aid  to  a  man  who 
founds  his  claim  upon  an  immoral  or  illegal  act. 

In  Russell  v.  De  Orand^  16  Mass.,  89,  Parker,  C.  J,, 
says:  "The  rule  of  law  is  of  universal  operation,  that 
none  shall,  by  the  aid  of  a  court  of  justice,  obtain  the 
fruits  of  an  unlawful  bargain." 
11 


180     SUPREME  COURT  OP  NEBRASKA, 

Kemerer  v.  The  State. 

It  may  be  said  that  it  has  become  an  axiom  in  the 
law,  that  when  a  claim  is  bottomed  on  an  immoral  and 
illegal  transaction,  no  right  whatever  can  be  founded 
npon  snch  contract  which  the  law  will  sanction  or  the 
courts  maintain. 

The  court  below  having  erred  in  dismissing  the  cause 
for  want  of  jurisdiction,  its  judgment  must  be  reversed; 
but  the  judgment  of  the  county  court  must  be  affirmed. 

JUDOMBNT  AOOOBDINGLY. 
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IsA  D.  Eembbbb,  bt  al.,  plaintiffs  in  bbbob,  v.  Thb 
Statb,  bx  bbl.  J.  Gabbbb,  dbfbndant  in  bbbob. 

1.  County  Board :  powers.  The  board  of  county  commission- 
ers have  no  power  to  review,  vacate,  or  set  aside  its  former 
adjudications. 


2.    :  AUDITING  compensation  OP  PUBLIC  OFFICERS.    Where 

ihe  compensation  for  services  rendered  for  the  county  is  defi- 
nitely fixed  by  law,  the  audit  of  the  same  and  drawing  a  war- 
rant therefor,  by  the  board,  are  merely  ministerial  duties 
unattended  with  the  exercise  of  any  official  discretion,  and 
therefore,  in  such  case,  the  board  cannot  make  such  compensa- 
tion any  greater  nor  any  less  than  that  fixed  by  the  law. 

8.  Mandamus.  The  application  for  a  writ  of  mandamus  must 
show  a  prior  demand  and  refusal,  and  must  set  forth  facts 
which  clearly  impose  upon  the  respondent  a  duty  which  the 
law  enjoins  upon  him  as  resulting  firom  an  office,  trust,  or 
station. 

4.    .    If  the  relator  sets  up  in  his  application  a  claim,  the  pay. 

ment  of  which  is  not  allowed  by  law,  it  is  a  fatal  objection  to  a 
mandamus. 


Ebbob  to  the  district  court  for  Nuckolls  county. 
Tried  below  before  Wbavbb,  J.  The  opinion  states  the 
case. 
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-fir.  S.  Kaleyy  for  plaintiffs  in  error,  cited  Gen.  Stat., 
284,  sections  14,  23,  26,  40.  Cormor  v.  Morris,  23  Oal., 
460.  High's  Ex.  Leg.  Eem.,  sees.  101-104.  Cla/rke  v, 
DesMoines,  19  Iowa,  219.  Linden  v.  Case,  46  Cal.,  171. 
Keller  v.  Hyde,  20  Cal.,  594.  The  People  v.  Wood,  36 
Barb.,  656.  Corners  of  Jefferson  Co.  v.  Patrick,  12 
Ean.,  605.  Dillon's  Mun.  Corp.,  65,  665.  Supervisors 
of  liichmond  Co.  v.  Van  CUef  1  Hun.,  464.  State,  ex 
Tel.  Baen,  v.  Taetma/n,  22  Ohio  State,  546.  Board  of 
Supervisors  v.  ElUsy  66  New  York,  620. 

James  Laird  and  J.  S.  Grilham^  for  defendant  in  error. 

The  commissioners  had  jurisdiction  to  allow  the 
amount  they  did,  and  their  judgment  is  conclusive  in 
all  subsequent  and  collateral  proceedings.  Breioer  v. 
Otoe  Cownty,  1  Neb.,  382.  Brown  v.  Otoe  County,  6 
Neb.,  111.  State,  ex  rel.  Clark,  v.  Buffalo  County,  6 
Neb.,  454.  Evwns  v.  Percifull,  5  Ark.,  424.  Snelson 
V.  The  State,  16  Ind.,  29.  Rohinson  v.  Board  of  Super- 
visors, 16  Cal.,  212.  Ca/rrol  v.  The  Board,  28  Miss., 
38.  Voorhies  v.  The  Bamk,  10  Pet.,  479.  Smiley  v. 
Sampson,  1  Neb.,  66. 

The  statute  prescribing  the  amount  the  clerk  is  to  re- 
ceive does  not  affect  the  jurisdiction  of  the  commissioners 
to  determine  the  amount.  It  only  guides  the  commis- 
sioners as  it  would  any  other  court  after  jurisdiction  has 
been  acquired.  The  commissioners  must  still  audit 
the  claim  of  the  clerk,  and  that  their  judgment  may  be 
good  on  error  they  must  follow  the  law,  and  it  is  so 
with  every  claim  presented  for  their  allowance.  There 
is  no  claim  so  peculiar,  so  high  or  so  low,  but  its  amount 
is  fixed  by  law,  statutory  or  common,  and  the  commis- 
sioners are  as  apt  to  err  in  the  allowance  of  one  as  the 
other.  The  attempt  of  the  commissioners  to  rescind  the 
allowance  of  the  claim  was  wholly  without  jurisdiction 
and  void. 
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Gantt,  Oh.  J. 

This  case  is  brought  here  on  error  from  the  judgment 
of  the  district  'court,  allowing  a  peremptory  writ  of 
mandamus  against  the  plaintiffs  in  error  to  compel 
them  to  issue  certain  county  warrants  in  faror  of  de- 
fendant, the  relator. 

It  appears  from  the  record  that  the  defendant  was 
county  clerk,  and  that  he  presented  to  the  board  of 
county  commissioners  three  several  bills,  amounting  in 
the  aggregate  to  $295.30,  for  preparing  the  tax  list  and 
duplicate  for  the  year  1876. 

On  the  thirteenth  of  November,  1876,  the  board  au- 
dited and  allowed  his  claims;  but  on  the  fifth  of  April 
in  the  following  year,  the  board  reconsidered  and  re- 
scinded the  former  adjudication  of  the  relator's  claim. 
It  further  appears  that  the  assesed  value  of  property  of 
the  county  for  the  year  1876  was  $701,183.80.  The 
errors  alleged  are  substantially,  that  the  court  erred  in 
rendering  judgment  allowing  the  writ;  that  the  judg- 
ment is  not  sustained  by  the  evidence,  and  is  contrary  to 
law. 

It  may  first  be  observed  that  the  proceedings  of  the 
board,  had  on  the  fifth  day  of  April,  1877,  reversing  and 
rescinding  its  former  action  in  regard  to  the  claim  of  the 
relator,  is  a  mere  nullity,  because  it  has  no  power  to  re- 
view, vacate,  or  set  aside  its  former  adjudications.  Statey 
ex  rel,  Clark^  v.  Buffalo  Cov/ntyy  6  Neb.,  454. 

But,  again,  the  audit  and  allowance  of  the  relator's 
claim  by  the  board,  on  the  thirteenth  of  November,  1876, 
cannot  have  the  effect  of  an  adjudication,  and  must  be 
treated  as  simply  void;  because  the  board  has  no  judg- 
ment or  discretion  to  exercise  in  the  matter. 

The  fees  of  the  county  clerk  for  preparing  the  tax  list 
and  duplicate  are  definitely  fixed  by  law,  and  the  board 
cannot  make  them  any  greater  or  any  less;  and  there- 


JAM7ARY  TERM,  1878.  138 

Kemerer  y.  The  State. 

fore  the  duty  of  the  board  is  merely  ministerial,  and 
that  is,  to  issue  a  warrant  to  the  clerk  for  the  amount  so 
fixed  by  law  for  preparing  the  tax  list  and  duplicate. 
Section  3,  of  the  act  of  February  23, 1873,  provides  that: 
*^  For  preparing  tax  lists  and  duplicates  in  counties 
where  the  assessed  value  of  property  shall  not  exceed 
two  million  dollars,  the  clerk  shall  receive  compensa- 
tion at  the  rate  of  one-fov/rth  of  one  mill  for  each 
dollar  of  such  valuation  as  shown  by  such  tax  list, 
which  sJuill  he  paid  by  warrant  on  the  county  treas- 
urer." The  tax  list  when  completed  is  kept  in  the' 
office,  and  from  the  assessed  value  of  property,  as  footed 
up  in  this  list,  the  board,  by  simple  calculation,  can 
easily  ascertain  the  amount  of  fees  the  law  allows  the 
clerk  in  the  case.  This  is  merely  a  ministerial  act  and 
not  judicial.  High  on  Ex.  &  Leg.  Rem.,  §§  101  and 
106.  Shaio  V.  Howel  et  al.j  18  La.Ann.,195.  Apgar 
V,  Trustees^  5  Vroom,  309.  In  the  case  at  bar,  it  ap- 
pears that  the  assessed  value  of  property  of  the  county 
was  $701,183.80,  and  therefore  the  fees  of  the  clerk  for 
preparing  the  tax  list  and  duplicate,  as  fixed  by  law, 
amount  to  $175.30.  For  this  amount  he  is  entitled  to  a 
warrant;  but  in  his  affidavit  for  the  writ  he  makes  no 
claim  for  a  warrant  for  this  amount. 

Now,  in  an  application  for  the  writ,  it  is  not  only 
absolutely  necessary  to  show  a  prior  demand  and  a  re- 
fusal {Leona/rd  v.  Jff'onse,  16  Ga.,  473),  but  it  is  also  es- 
sential to  set  forth  facts  which  clearly  impose  upon  the 
respondent  the  duty  which  it  is  sought  to  compel  him 
to  perform.  People  v.  Tovm  Boards  14  Mich.,  28.  The 
statute  in  relation  to  mandamus  provides  that  ^'  the 
writ  may  be  issued  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  t];nst,  or  station,''  and  that  the  ^^  writ  must 
state  concisely  the  fact  showing  the  obligation  of  the 
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defendant  to  perform  the  act,  and  his  omission  to  per- 
form if 

In  this  case  the  writ  would  compel  the  respondents 
to  perform  an  act  which  is  not  specially  enjoined  hy 
law  as  a  duty  to  be  performed  by  them,  but  to  perform 
an  act  which  would  be  an  infringement  of  the  law.  This 
is  a  fatal  objection  to  the  mandamus.  Even  a  failure  to 
allege  that  there  is  money  not  otherwise  appropriated 
by  law  out  of  which  the  money  is  directed  to  be  paid, 
is  fatal  to  a  mandamus.    Redding  v.  Bell,  4  Cal.,  834. 

The  judgment  of  the  court  below  must  be  reversed, 
and  the  action  must  be  dismissed  without  prejudice  to 
the  relator's  right  to  his  fees  allowed  by  law. 

Judgment  aooobdingly. 


Andrew  Wise,  plaintiff  in  ebbob,  v.  Charles  H.  Fbey, 

defendant  in  errob. 

1.  Partnership  Property:    bzehptiok  from  execution,  con- 

struction of  statute.  Section  621,  of  the  code  of  cIfII  pro- 
cedure, which  provides  that:  ''All  heads  of  families  who 
have  neither  lands,  town  lots,  or  houses  subject  to  exemption 
as  a  homestead,  under  the  laws  of  this  state,  shall  have  ex- 
empt from  forced  sale  on  execution  tiie  sum  of  ^ve  hundred 
dollars  in  personal  property,*'  applies  only  to  individual  debtors, 
and  exempts  only  individual  proper^. 

2.    :    !    .    The  property  of  a  partnership  is  not 

exempt  fh>m  execution  for  the  satisfaction  of  a  Judgment 
against  the  partnership.  And  where,  upon  the  levy  of  such  an 
execution  upon  the  goods  of  a  firm,  its  members  undertook  to 
divide  them  in  severalty  between  themselves  with  the  view  of 
enabling  each  one  to  claim  and  hold  his  share  exempt:  Held, 
tiiat  by  the  levy  a  valid  lien  was  acquired  which  it  is  not  in  the 
power  of  the  firm,  either  by  sale,  or  a  division  between  its  mem- 
bers,  to  destroy  or  prejudice. 

Error  to  the  district  court  for  Caming  coanty. 
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R.  F,  Steverison,  for  plaintiff  in  error,  cited  Stewart 
V.  Brown^  37  N.  Y.,  350.  Howard  v.  JwneSy  60  Ala., 
67.  Newton  v.  Howe^  29  Wis.,  636.  Oihnams  v,  WU- 
liams,  7  Wis.,  329.  Serva/rUi  v.  Luak^  48  Cal.,  288. 
Brawn  v.  Harris^  67  North  Carolina,  140.  Radcliff  v. 
Woody  26  Barb.,  62.  Freeman  on  Execations,  842. 
Carpenter  v,  Harrington^  26  Wendell,  370.  Ford  v. 
Jphnson^  34  Barb.,  366.  Bohmaon  v.  WUey^  16  N.  Y., 
494. 

Cra/mford  cfe  McLaughlin^  for  defendant  in  error, 
cited  Svtcliffe  v.  DoKnna/n^  18  Ohio,  181.  Qaylordy 
Son  dt  Co.  V.  Imhoff  &  Co.,  26  Ohio  State,  817.  TilU 
Case,  8  Neb.,  261.  Central  Law  Journal,  vol.  4,  p.  627. 
Id.,  vol.  6,  pp.  364,  390. 

Lake,  J. 

This  was  an  action  in  replevin  to  recover  the  posses- 
sion of  certain  personal  property  which  the  defendant, 
as  sheriff,  had  taken  under  several  executions  issued 
against  the  property  of  a  partnership,  of  which  the 
plaintiff  was  then  a  member.  The  question  presented 
is  as  to  the  sufficiency  of  the  petition  to  show  a  good 
cause  of  action. 

The  petition  shows  the  existence  of  the  partnership, 
the  recovery  of  the  several  judgments,  and  the  levy  of 
the  executions  upon  the  property  in  question.  It 
farther  appears  that  after  the  goods  were  seized  by  the 
sheriff  the  members  of  the  firm  conceived  the  idea  of 
making  a  division  of  the  partnership  effects  between 
themselves,  evidently  in  order  to  enable  such  of  them  to 
claim  and  hold  his  share,  or  at  least  a  portion  thereof, 
as  exempt  from  forced  sale,  under  Sec.  621  of  the  code 
of  civil  procedure,  which  provides  that:  "  All  heads 
of  families  who  have  neither  lands,  town  lots,  or  houses 
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Bubject  to  exemption  as  a  homestead,  under  the  laws  of 
this  state,  shall  have  exempt  from  forced  sale  on  exe- 
cution the  sum  of  five  hundred  dollars  in  personal  prop- 
erty." 

Under  a  statute  of  Ohio,  very  similar  to  our  own,  the 
supreme  court  of  that  state,  in  a  very  well  considered 
case,  held  that  there  was  nothing  in  it  to  justify  the 
inference  that  the  legislature,  in  passing  it,  intended  to 
provide  for  any  other  than  individual  debtors,  and  for 
the  exemption  of  individual  property  from  sale  on  exe- 
cution. Gaylordy  Son  (&  Co.  v.  Imhoff  <&  Co.^  26  Ohio 
State,  317.  It  is  clear,  therefore,  that  as  this  property 
at  the  time  of  its  seizure  belonged  to  the  partnership,  it 
was  not  exempt  from  judicial  sale,  and  was  rightfully 
taken  by  the  sheriff  to  satisfy  the  executions  which  he 
held. 

If  the  judgments  on  which  these  executions  were  is- 
sued had  been  against  the  plaintiff  in  his  individual 
capacity  a  very  different  question  would  be  presented. 
Where  such  is  the  case  it  seems  to  be  pretty  generally 
held,  under  statutes  like  ours,  that  the  defendant  in  exe- 
tion  may  claim  his  exemption  out  of  his  share  of  the 
partnership  effects.  Servanti  v.  Z/uskj  43  Gal.,  238. 
Newton  v.  ffowe  <&  Drury^  9  Am.  Rep.,  616,  and  cases 
cited. 

We  think  that  by  this  levy  the  execution  creditors  ac- 
quired a  valid  lien  upon  the  property  taken  for  the  satis- 
faction of  their  respective  judgments,  which  it  was  not 
in  the  power  of  the  firm  either  by  sale,  or  by  a  division 
between  its  members  to  destroy,  or  in  any  degree  preju- 
dice. 

We  are  of  the  opinion,  therefore,  that  the  demurrer 
to  the  petition  was  properly  sustained,  and  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affibmed. 
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Emmanuel  Bbunbwige  &  Co.,  plaintiffs  in  ebbob,  v. 
Samuel  MoClat,  defendant  in  ebbob. 

1.  Practice:    ebbob:    assignment  of  ebbob.     On  a  proceed. 

ing  in  error,  when  the  assignment  is  **  that  the  finding  of  the 
said  court  is  against  the  law  and  the  evidence/'  and  no  specific 
error  of  law  is  pointed  out  in  the  motion  for  a  new  trial,  and 
the  Judgment  being  clearly  warranted,  by  the  finding  of  all 
the  issues  in  favor  of  the  defendant,  the  only  question  raised  is 
simply  whether  the  verdict  of  the  court,  upon  the  facts,  is  sup- 
ported by  the  evidence. 

2.  Chattel  Mortgage :    possession  of  pbopebtt  by  the  mobt- 

GAOOB :  PBESUMFTION  OF  FBAUD  FBOM.  In  a  Controversy  be- 
tween the  mortgagee  and  creditors  of  the  mortgagor  concerning 
mortgaged  propert}*^  found  in  possession  of  the  latter,  evidence 
showing  that  the  mortgage  "  was  made  in  good  faith,  and  with- 
out intent  to  defraud  such  creditors,"  is  imperatively  required  to 
overcome  the  legal  presumption  of  fi*aud  arising  from  such 
possession. 

8.  :  :  .  In  order  to  prevent  such  presump- 
tion of  fraud  in  favor  of  creditors  of  the  mortgagor,  and  the 
necessity  of  proof  by  the  mortgagee  of  good  faith  in  the  exe- 
cution of  the  mortgage  to  overcome  it,  an  actual  and  continued 
change  of  possession  of  th&  mortgaged  property  is  required. 

4.    :    :    .    And  where  the  mortgaged  property, 

consisting  of  two  billiard  tables,  kept  by  the  mortgagor,  a  saloon 
keeper,  in  his  saloon,  for  the  use  of  his  customers,  was  permit- 
ted to  remain  in  his  possession,  although  placed  nominally  in 
the  charge  of  his  bar-tender,  and  used  in  the  business  of  the 
mortgagor;  Hdd^  That  there  was  no  such  '* actual  and  contin. 
ued  change  of  possession  '*  as  the  statute  requires  to  prevent  the 
presumption  of  fraud  as  to  creditors  of  the  mortgagor. 

Ebbob  to  the  district  conrt  for  Lancaster  coanty. 

D,  Q.  Hull^  for  plaintiffs  in  error. 

Cobh  <&  Marquetty  for  defendant  in  error. 

Lake,  J. 

The  action  below  was  brought  by  the  plaintiffs  in 
error  to  obtain  the  possession  of  two  billiard  tables  and 
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accompanying  furniture,  which  they  claimed  under  a 
chattel  mortgage  executed  to  them  by  Michael  Graham. 
The  defendant  had  levied  upon  and  held  the  property  by 
virtue  of  several  executions  in  favor  of  Graham's  cred- 
itors. The  court,  without  the  aid  of  a  jury,  found  the 
issues  generally  in  favor  of  the  defendant,  and  rendered 
judgment  accordingly,  to  reverse  which  the  case  is 
brought  here. 

Six  errors  are  formally  assigned,  but  being  substan- 
tially alike,  they  are  fairly  included  within  the  first,  viz.: 
"  That  the  finding  of  said  court  is  against  the  law  and 
the  evidence."  This  is  a  very  general  assignment.  No 
specific  error  of  law  is  pointed  out  here,  nor  was  there 
in  the  motion  for  a  new  trial  in  the  court  below;  and 
the  judgment  being  clearly  warranted  from  the  finding 
of  all  the  issues  in  favor  of  the  defendant,  it  follows  that 
the  only  question  for  our  consideration  is  simply  whether 
the  verdict  of  the  court  upon  the  facts  of  the  case  is 
supported  by  the  evidence. 

This  is  virtually  a  controversy  between  the  mortgagee 
of  goods  and  chattels,  and  creditors  of  the  mortgagor. 
Although  there  was  no  testimony  to  prove  it,  the  fact 
that  the  mortgage  was  duly  recorded  is  admitted  by  de- 
fendant's counsel  in  their  brief.  But  it  was  neither 
proved  nor  admitted  that  the  instrument  had  been 
renewed  as  the  law  requires.  G^n.  Stat.,  sees.  14,  16 
Ch.  25.  Neither  was  there  any  testimony  showing  that 
the  mortgage  ^^  was  made  in  good  faith  and  without  any 
intent  to  defraud  such  creditors,"  which  is  imperatively 
required  to  overcome  the  legal  presumption  of  fraud, 
which  the  law  attaches  when  the  controversy  is  between 
the  mortgagee  and  a  creditor  of  the  mortgagor,  and  con- 
cerning mortgaged  property  found  in  possession  of  the 
latter.    Sec.  11,  same  Statutes. 

It  is  contended,  however,  with  much  earnestness  on 
behalf  of  the  plaintiffs,  that  they  took  possession  of  the 
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property  before  the  execatione  were  levied,  and  thereby 
avoided  the  necessity  of  a  renewal  or  proof  of  bona 
fides.  If  possession  had  been  actually  taken  and  re- 
tained under  the  mortgage,  this  would  probably  have 
been  so.  On  this  point,  however,  the  utmost  that 
is  shown  is,  that  some  two  months  before  the  executions 
were  levied,  Hull,  the  agent  of  the  plaintiffs,  went  to  Gra- 
ham's saloon  and  with  his  assent  took  nominal  possession 
of  the  tables,  at  the  same  time  putting  them  in  charge 
of  one  Oarr,  who  was  then  and  for  a  long  time  afterwards 
in  Graham's  employ  as  bar- tender.  The  tables  were  not 
removed  from  the  saloon,  but  remained  there  in  their 
usual  place,  and  were  used  by  Graham  in  his  business, 
and  to  his  profit,  precisely  the  same  as  he  did  before 
Hull  went  there,  and  until  after  the  levy  was  made. 
This  shows  beyond  a  doubt  that  the  ^^  actual  and  con- 
tinued  change  of  possessiony^  which  the  statute  requires 
to  prevent  the  presumption  of  fraud,  was  entirely  wanting. 
We  not  only  fail  to  discover  any  want  of  testimony  to 
support  the  finding,  but  we  do.  not  see  how  the  court 
could  have  found  otherwise  from  the  evidence  before  it. 

JXTDOMSNT  AFSl&MED. 


John  H.  Bob,  Aim  others,  plaintiffs  in  error,  v. 
Stlvestsr  8.  St.  John,  defendant  in  error. 

Assessment  of  Property  for  Taxation:  AUTHOBrrr  op 
PRECINCT  A68BSS0B.  Under  our  statutes,  a  precinct  assessor  not 
only  has  the  authority,  but  it  is  his  sworn  duty,  to  see  to  it  that 
all  property  within  his  jurisdiction,  liable  to  taxation,  is  entered 
on  the  assessment  roll.  Nor  will  the  fact  of  a  sworn  list  having 
been  made  by  the  owner  justify  the  assessor  in  neglecting  to 
assess  property  which  he  knows  has  been  omitted. 
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Ebbob  to  the  district  court  for  Kearney  county. 
Tried  below  before  Q-aslin,  J.  The  facts  are  sufficiently 
stated  in  the  opinion. 

8a/tn.  L.  Savidge  and  E.  O.  Calkins^  for  plaintiflPs  in 
error. 

Where  the  return  is  made  in  accordance  with  the 
statute  by  the  taxpayer,  such  return  is  conclusive  as  to 
the  articles  enumerated  and  the  value  of  non-enumerated 
property.  Matheson  v.  Town  of  Mazomomie^  20  Wis., 
191.  KeAckiim  v.  Town  of  Mukwa,  24  Wis.,  308. 
Wh  lie  V.  City  of  Appleton,  22  Wis.,  639.  The  building 
which  the  assessor  assumed  to  place  upon  the  roll  as 
personal  property  was  a  part  of  the  realty  and  could  not 
be  severed  for  the  purpose  of  taxation,  or  if  we  concede 
that  the  plaintiffs  had  the  right  to  remove  the  same 
during  their  term,  still  it  remained  a  part  of  the  realty 
as  between  every  one,  except  the  lessor  and  the  lessee 
and  their  privies.  Flanders  v.  Ctobb^  10  Oush.,  614. 
Cooley  on  Taxation,  note  1,  p.  275.  Land  and  other 
real  estate  should  be  valued  as  such,  irrespective  of  the 
separate  estate  that  individuals  may  have  in  the  same. 
Cooley  on  Taxation,  p.  288,  and  cases  there  cited.  Sec. 
18,  p.  900,  Gen.  Stat.    Parker  v.  Baxter^  2  Gray,  186. 

John  Bamdy  for  defendant  in  error,  cited  Gen.  Stat., 
939,  Sec.  1.  Lanphere  v,  Lowe^  3  Neb.,  187.  Whitmy 
V.  Barstowj  3  Pick.,  311.  Doty  v.  Gorhaniy  6  Pick.,  489. 
ChaUerton  v.  Savl^  16  HI.,  151.  Ooff  v.  OWonneVy  16 
111.,  421.  Dooley  v.  Cristj  26  111.,  561.  Kelley  v.  Ave- 
tm,  46  111.,  156.  Curtis  V.  RiddUy  7  Allen,  187,  and 
cases  there  cited.      Hinckley  v.  Baxter^  13  Allen,  139. 

Lake,  J. 

This  was  an  action  brought  by  the  plaintiffs  against 
the  defendant,  who  was  assessor  of  Kearney   precinct, 
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Buffalo  county,  for  the  recovery  of  damages  alleged  to 
have  been  snBtained  by  reason  of  a  wrongful  assesBment  of 
property  in  their  name  for  taxation. 

Although  there  are  no  less  than  twenty-seven  errors 
assigned,  there  is  really  but  a  single  question  to  be  de- 
cided, and  that  is — ^whether  an  assessor  has  authority  to 
assess  taxable  property  which  the  owner  has  neglected 
or  refused  to  include  in  his  verified  list. 

That  the  property  in  question  was  assessable,  and  be- 
longed to  the  plaintiffs,  there  is  no  doubt;  nor  is  it  ques- 
tioned that  the  plaintiffs  omitted  to  include  it  in  their 
return  to  the  assessor.  It  was  a  frame  building  erected 
by  the  plaintiffs  upon  leased  ground  for  business  purposes, 
and  was  owned  and  occupied  by  them  at  the  time  of 
listing  property  for  that  year.  The  manner  of  its  con- 
struction, whether  placed  upon  the  surface  of  the  earth, 
or  on  posts  set  into  the  ground,  is  unimportant.  As  be- 
tween the  owner  of  the  lot  and  the  plaintiffs  it  was  per- 
sonal property,  and  so  it  was  as  to  all  the  world  besides. 
It  is  clear  that  the  building  could  have  been  sold  or  re- 
moved from  the  lot  at  the  option  of  the  plaintiffs,  and 
could  have  been  levied  on  as  personalty  to  satisfy  a 
judgment  against  them.  Lanphere  et  al.  v.  LowSy  3 
Neb.,  131. 

This  brings  us  to  the  only  real  question  in  the  case. 
Had  the  assessor  authority  to  include  this  property  in 
his  return,  it  having  been  omitted  by  the  plaintiffs  in 
their  sworn  statement?  Whatever  might  have  been 
considered  the  limit  of  the  assessor's  power  in  this  re- 
spect prior  to  the  act  of  February  27, 1873  (Gen.  Stat., 
939),  there  can  be  no  doubt  that,  under  this  act,  his  au- 
thority to  do  so  was  ample.  The  first  clause  of  section 
one  provides:  "If  on  the  assessment  roll  there  be  an 
error  in  the  name  of  the  person  assessed,  or  any  taxable 
property  shall  not  be  entered  thereon,  the  name  may  be 
changed,  and  the  property  entered  on  the  list  hy  the  as- 
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sessor  after  theroUsliall  he  returned  to  the  county  clerlc^^ 
thus  permittiDg  the  assessor,  even  after  his  return  has 
been  made,  to  pat  upon  the  list  any  property  that  ought 
to  have  been  entered,  but  which,  by  mistake  or  design, 
has  been  omitted.  This  provision  evidently  implies  that 
under  the  law,  as  it  stood  at  the  passage  of  this 
act,  the  assessor  was  already  empowered  to  make  such 
corrections  up  to  the  very  time  of  delivering  his  assess- 
ment roll  to  the  county  clerk,  but  not  afterwards.  And 
this  authority  seems  to  be  fairly  included  in  section 
25  of  the  general  revenue  act,  which  provides  thtft: 
"  In  every  case  where  a  person,  required  to  list  prop- 
erty for  himself,  or  in  behalf  of  another,  shall  neglect 
or  refuse  to  list  the  same,  the  assessor  shall  proceed  as 
directed  in  section  nine  of  this  chapter,  *  *  *  * 
and  a  neglect  to  make  it  shall  be  taken  as  a  refusal." 

Section  nine  here  referred  to  provides  that  when  any 
person,  having  property  that  should  be  listed,  by  reason 
of  absence  or  sickness  fails  to  make  the  statement  re- 
quired of  him,  or  shall  refuse  to  do  so,  ^^  the  assessor 
shall  ascertain,  according  to  the  best  information  he  can 
obtain,  the  number  and  value  of  the  several  species  of 
property  required,"  etc.,  to  the  end  that  every  person 
having  property  liable  to  taxation  shall  be  subjected  to 
bis  due  proportion  of  the  burdens  of  government. 

We  consider  it  very  clear  that,  under  our  statutes,  the 
precinct  assessor  not  only  has  the  authority,  but  it  is 
his  sworn  duty  to  see  to  it,  that  all  property  which 
he  can  discover  within  his  jurisdiction,  liable  to  taxation, 
is  entered  on  the  assessment  roll.  !Nor  will  the  fact 
of  a  sworn  list  having  been  made  by  the  owner  justify 
the  assessor  in  neglecting  to  assess  property  which  he 
knows  has  been  omitted.  There  is  no  error  in  this  record. 

Jm)aHBNT  AFFIRMED. 
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William  S.   Lea,  plaintiff  m  bbbob,  v.   Danibl 
MgLbnnan,  defendant  in  ebbob. 

• 
1.  Practice :  setting  abide  yerdict.  YHiere  there  is  sufficient 
testimony  to  warrant  a  Jury  in  finding  a  verdict,  it  wiil  not  be 
set  aside  as  being  contrary  to  tlie  evidence  simply  because,  in 
the  opinion  of  the  court,  a  preponderance  of  the  testimony  is 
against  it,  it  being  exclusively  the  province  of  the  Jury  to 
weigh  the  evidence,  and  judge  of  the  credibility  of  the  wit- 
nesses. But  the  rule  has  no  application  where  there  is  an  en- 
tire failure  of  proof. 

3.    :    .    L.  .brought  an  action  against  M.  for  money 

paid  by  him  as  surety.  M.  in  his  answer  pleaded  payment  by 
the  conveyance  of  certain  real  estate.  The  testimony  showed 
that  M.  had  conveyed  real  estate  to  L.  to  enable  him  to  sell 
and  convey  the  same,  and  apply  the  proceeds  on  the  amount  due 
from  the  defendant.  It  also  appeared  that  L.  had  failed  to  sell 
the  real  estate.    Held,  the  proof  failed  to  show  payment 

Ebbob  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post^  J. 

JF.  .^.  Cfray  and  G.  Z.  Zoomisj  for  plaintiff  in  error. 

Marlow  <&  Mv/ngerj  for  defendant  in  error. 

Maxwell,  J. 

On  the  thirty-first  day  of  July,  1871,  the  defendant, 
as  principal,  and  the  plaintiff,  as  surety,  executed  and 
delivered  to  P.  M.  Miles,  of  Litchfield,  Illinois,  a  prom- 
issory note  for  Si, 000  and  interest.  In  1875  judgment 
was  recovered  against  the  surety  on  said  note.  The 
surety  having  paid  the  same,  brought  an  action  against 
the  defendant,  in  the  district  court  of  Dodge  county,  to 
recover  the  amount  of  the  judgment  and  costs. 

The  defendant,  in  his  answer,  admits  the  execution 
of  the  note,  but  alleges  that  on  or  about  the  first  day  of 
March,  1875,  the  plaintiff  offered  to  pay  said  note,  if 
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defendant  woald  convey  to  him  certain  real  estate  in  the 
county  of  Montgomery,  and  state  of  Illinois;  that,  on  or 
abont  the  first  day  of  April,  1875,  the  defendant  accept- 
ed said  proposition  and  conveyed  said  real  estate  to  the 
plaintiff,  who  accepted  the  same  in  full  satisfaction  of 
said  indebtedness.  The  plaintiff,  in  his  reply,  denies  all 
the  facts  set  forth  in  the  answer. 

On  the  trial  of  the  cause,  the  jury  returned  a  verdict 
for  the  defendant,  upon  which  judgment  was  entered. 
The  cause  is  brought  into  this  court  by  petition  in  error. 

The  character  of  the  conveyance  of  the  real  estate  in 
controversy  is  the  only  matter  in  dispute,  the  defendant 
insisting  that  it  was  in  full  satisfaction  of  the  debt,  while 
the  plaintiff  contends  that  he  took  the  title  simply  to 
enable  him  to  convey  the  land,  in  case  it  could  be  sold 
for  a  satisfactory  price. 

A  letter,  dated  March  12, 1875,  written  by  the  defend- 
ant to  the  plaintiff,  was  introduced  in  evidence,  in  which 
the  defendant  says:  "Your  favor  of  the  tenth  inst.  is 
just  at  hand;  contents  noted.  Should  the  lots  not  sell 
for  enough  to  pay  the  note,  I  will  pay  the  difference  just 
as  soon  as  I  am  able,  and  will  make  it  a  point  to  pay  it 
the  very  first  chance.  I  shouldn't  want  the  lots  sold  for 
a  little  or  nothing.     Get  all  you  can  for  them." 

The  letter  of  the  tenth  inst.  referred  to,  was  not  intro- 
duced in  evidence,  nor  were  steps  taken  to  require  its 
production. 

On  the  twenty-fifth  of  March,  1875,  one  McEwen 
wrote  to  the  plaintiff  that  he  had  a  good  chance  to  sell 
the  lots  in  question  for  a  "  gas  factory,"  and  requested 
him  to  send  a  deed  for  the  same  to  the  plaintiff.  At  the 
same  time,  and  in  the  same  letter,  the  plaintiff  requested 
the  defendant  to  give  him  a  deed  so  he  could  make  a 
title  to  the  property. 

On  the  twenty-eighth  of  March,  1875,  the  defendant 
wrote  to  the  plaintiff:  "  I  have  no  objection  to  you  hav- 
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ing  the  deed  for  the  lots,  if  jou  can  make  a  sale  of 
them  and  pay  off  the  note;  for  God  knows  I  want  it 
paid,  and  want  it  paid  with  those  lots.  *  *  *  j  ^\\ 
trust  to  yonr  honor  in  regard  to  selling  the  lots  and  pay- 
ing the  note  with  the  proceeds."  In  the  same  letter  he 
sent  an  order  to  0.  M.  Stetson,  his  agent,  to  deliver  a 
deed  to  the  plaintiff  for  the  lots  in  controversy,  as  he 
had  made  arrangements  with  him  to  take  them  in  ^^  set- 
tlement of  that  note  that  he  was  secarity  on  for  him 
to  P.  Miles." 

On  the  fifteenth  of  April,  1876,  the  defendant  wrote 
to  the  plaintiff,  urging  him  to  send  him  the  note  upon 
which  the  plaintiff  was  surety. 

On  the  eleventh  of  May,  187(5,  the  defendant,  in  an- 
swer to  a  letter  written  to  him  by  one  Jones,  an  attorney 
for  the  plaintiff,  says:  '^  I  thought  that  the  five  lots  that 
I  had  would  more  than  pay  the  note  off.  Mr.  Lea  wrote 
me  and  said  that  he  had  a  chance  to  sell  them,  and 
requested  me  to  make  him  a  deed  for  them.  I  did  8o> 
thinking  it  would  square  the  matter  up.  As  soon  as  he 
got  the  deed  to  the  lots,  I  was  informed  that  he  had  no 
chance  to  sell  them.  *  *  *  I  wish  that  I  could 
square  the  matter  up  and  have  done  with  it."  The  let- 
ter to  which  this  was  an  answer  was  not  introduced  in 
evidence  on  the  trial ;  nor  does  it  appear  that  any  steps 
were  taken  by  the  plaintiff  to  require  its  production. 

The  testimony  entirely  fails  to  show  that  the  plaintiff 
ever  made  a  contract  with  the  defendant  to  accept  a 
deed  to  these  lots  in  full  satisfaction  of  the  debt.  The 
letters,  taken  together,  clearly  show  that  the  deed  was 
delivered  to  Lea  to  enable  him  to  sell  the  lots  to  the 
best  advantage,  and  to  enable  him  to  convey  the  same. 
The  defendant  appears  to  have  been  anxious  to  pay  the 
debt  and  save  the  surety  harmless,  so  far  as  his  means 
would  permit  And  throughout  the  entire  transaction 
it  is  apparent  that  he  was  desirous  that  the  properly 
12 
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should  be  sold  for  the  best  price  attainable,  and  that  the 
proceeds  should  be  applied  in  payment  of  the  judgment. 

There  is  no  claim  of  bad  faith  on  the  part  of  the 
plaintiff  in  obtaining  the  title  to  these  lots;  nor  is  there 
any  pretense  that,  at  the  time  he  obtained  title  to  the 
same  he  had  not  reasonable  grounds  to  believe  that  he 
could  sell  the  same  to  the  gas  company  at  a  reasonable 
price.  The  only  question  at  issue  is  that  of  payment, 
and  that  the  proof  fails  to  establish. 

It  is  urged  on  the  part  of  the  defendant,  there  being 
a  conflict  of  testimony,  and  the  jury  having  found  in 
favor  of  the  defendant,  that  the  verdict  and  judgment 
should  not  be  disturbed.  The  rule  undoubtedly  is,  where 
there  is  sufficient  testimony  to  sustain  the  verdict,  that 
it  will  not  be  set  aside  as  being  contrary  to  the  evidence 
simply  because,  in  the  opinion  of  the  court,  a  preponder- 
ance of  the  testimony  is  against  it,  it  being  exclusively 
the  province  of  the  jury  to  weigh  the  evidence  and  judge 
of  the  credibility  of  witnesses.  But  the  rule  can  have 
no  application  in  a  case  like  the  one  at  bar,  where  there 
is  an  entire  failure  of  proof  on  the  part  of  the  defend- 
ant. The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Eeversed  and  sbmanded. 


L> 
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39  119  FENDANT  IN  EBBOB.  ^ 

1.  Practice:  sebyicb  on  defendant.  Before  service  by  publica^ 
tioiif  or  personal  service  of  the  summons  out  of  the  state,  can 
be  made,  an  affidavit  must  be  filed  with  the  clerk  of  the  court, 
setting  forth  that  service  of  the  summons  cannot  be  made  in  the 
state  on  the  defendant  or  defendants  to  be  served,  and  that  the 
case  is  one  of  those  mentioned  in  section  77  of  the  civil  code. 
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2.    :  AFFIDAVIT.    An  affidavit  should  show  on  its  face  that  it 

was  taken  within  the  officer's  jurisdiction. 

&  Removal  of  Cause  to  United  States  Circuit  Court. 
Where  a  petition  for  the  removal  of  a  cause  from  the  state  court 
to  the  circuit  court  of  the  United  States,  in  connection  with  the 
pleadings,  fails  to  show  that  the  cause  is  removable,  it  is  not 
error  for  Ihe  court  to  deny  the  application. 


4.    :  JUKI8DICTI0N.    In  cases  arising  under  the  constitution, 

laws,  and  treaties  of  the  United  States,  the  mhfeet  matter  gives 
the  jurisdiction  without  regard  to  the  citizenship  of  the  parties. 
But  when  questions  of  that  character  are  not  involved,  it  is  the 
citizenship  of  the  parties  alone  that  confers  the  jurisdiction, 
and  it  must  appear  on  the  face  of  the  record  that  the  citizenship 
of  the  parties  supports  the  jurisdiction. 

6.    :  .    Where  a  petition  is  filed  to  remove  a  cause  on 

the  ground  that  it  is  between  citizens  of  different  states,  and  the 
facts  stated  in  the  petition  are  denied  by  answer,  the  court  has 
authority  to  examine  the  grounds  upon  which  it  is  sought  to 
oust  it  of  Jurisdiction,  and  it  is  the  proper  tribunal  to  make  the 
examination. 

6.    : .    The  authority  of  congress  to  impose  duties  on 

the  state  courts,  or  otherwise  to  act  directly  upon  them,  may 
well  be  questioned. 

7.  : .  In  cases  where  jurisdiction  can  only  be  ac- 
quired by  reason  of  the  parties  being  citizens  of  different  states, 
the  circuit  court  cannot  entertain  jurisdiction  if  it  appears  that 
the  action  is  between  citizens  of  the  same  state ;  such  judgment 
would  be  void. 

8.  :  POWBB  OF  DISTRICT  COURT.  Where  an  application  to  re- 
move a  cause  is  in  proper  form,  and  the  facts  are  such  as  bring 
the  case  within  the  provisions  of  the  law  for  the  removal  of 
causes,  it  is  the  duty  of  the  district  court  to  proceed  no  further 
in  the  case,  and  should  it  do  so,  this  court  will  correct  the  error 
and  order  the  cause  certified  to  the  circuit  court 

9.  Pleading :  akswer.    A  party  may  be  permitted  to  answer  upon 

such  terms  as  to  the  payment  of  costs  as  may  be  prescribed  by 
the  court,  at  any  time  before  judgment  is  rendered,  and  where 
it  is  apparent  that  he  has  a  meritorious  defense,  the  court  must 
permit  the  answer  to  be  filed. 

Ebbob  to  the  district  court  for  Ouming  county.  Tried 
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below  before  Yalentins,  J.  The  facie  necessary  to  an 
nnderstanding  of  the  points  passed  upon  by  the  court 
appear  in  the  opinion. 

John  D.  Howe  and  Stevenson  <&  JFrariSy  for  plaintiffs 
in  error. 

1.  When  the  jurisdictions  of  the  state  and  federal 
courts  are  concurrent,  as  here,  the  jurisdiction  of  the 
courts  of  that  judicial  system  which  first  attaches  is  ex- 
clusive, and  the  decision  of  the  court  first  obtaining 
possession  of  the  cause  is  final  and  conclusive.  It  is  be- 
lieved that  the  decisions  of  both  state  and  federal  courts 
are  agreed  upon  this  proposition.  4  Am.  Law  Beg.  (O. 
S.),  49.  Siford  v.  Beatt/y,  12  Ohio  St.,  189.  Taylor 
V,  Carryl,  12  Harris  (Pa.),  269.  Spinning  v,  Brovm^ 
2  Disney,  336,  445,  373.  Adams  v.  Adams,  7  Ohio  St., 
84.  ^x  paHe  Bvshnelly  8  Ohio  St.,  699.  Merrill  v. 
Lake,  16  Ohio,  374, 406.  West  v.  Morris,  2  Disney,  416. 
Keating  v.  Sjxink,  3  Ohio  St.,  106,  120.  Biggs  u  John- 
son Connti/,  6  Wall.,  166.  Schuyler  v.  Pelissier,  8  Edw.» 
Ch.,  191.  Mead  v.  Merrit,  2  Paige,  Oh.,  402.  Hagan 
V.  Lucas,lQ  Pet.,  400. 

2.  When  the  petition  and  bond  were  filed  in  the 
court  the  jurisdiction  of  the  court  was  i^so  facto  ousted, 
and  all  of  its  proceedings  thereafter  were  cora/ra  non 
judice.  It  was  error  in  the  court  to  enter  a  default  or 
to  further  act.    Berry  v.  C,  R.  I.  <6  P.  Co.,  Central  Law 

Journal,  vol.  6,  p. .     2  Central  Law  Journal,  616, 

679,  630,  290.     Cook  v.  Ford,  4  Central  Law  Journal, 

p.  .    7  Chicago  Legal  News,  241.     2  Central  Law 

Journal,  p.  276.  10  Chicago  Legal  News,  No.  6.  Dillon 
on  Kemoval  of  Causes,  33.  Herryford  v.  The  JEtna 
Insuram/ie  Co.,  42  Mo.,  161.  Stevens  v.  Phoenix  Ins. 
Co.,  41  New  York,  149.  Kamxnise  v.  Martin,  16  How., 
198.  Cordon  v.  Longest,  16  Pet.,  97.  Ins.  Co.  v.  Ihmn, 
19  Wall.,  216.     French  v.  Hay,  22  Wall.,  250. 
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3.  It  was  an  abuse  of  discretion  to  refuse  to  open  the 
default.  Puterbaugh's  Ch.  PL  &  Pr.,  90.  Scales  v. 
Laber^  61  111.,  232.  Wooster  v.  Woodhull^  1  Johns.  Ch., 
539.    Parker  v.  Orant^  1  John.  Ch.,  630. 

4.  The  petition  and  bond  for  removal  were  sufficient, 
but  the  application  was  overruled.    This  was  error. 

Crawford  ds  McLaughlin^  for  defendant  in  error. 

1.  The  question  whether  or  not  a  default  shall  be 
opened,  rests  in  the  discretion  of  the  court,  and  where 
this  is  not  abused  the  supreme  court  will  not  interfere. 
Orr  V.  Seaton^  1  Neb.,  107.  Rogers  <&  Tollman  v.  Cum- 
mgSy  11  Iowa,  459.  Clarke  v.  Hedge  <&  Seaton,  10 
Iowa,  528.  McNxilty  v.  Everett  cfe  Moree^  17  Iowa,  481. 
Bolander  v.  Atioell^  14  Iowa,  35. 

2.  The  court  held,  and  very  properly  we  think,  that 
the  application  to  transfer  the  jurisdiction  to  the  United 
States  court,  came  too  late.  That  a  trial  was  had  and  a 
decree  entered  without  questioning  the  jurisdiction  of 
the  court,  or  in  any  manner  bringing  to  its  notice  that 
any  proceedings  had  been  filed  for  removal,  and  that 
thereby  the  plaintiff  had  waived  all  rights  he  may  have 
had  to  insist  that  the  cause  was  by  such  bond  and  peti- 
tion transferred.  Home  Ins.  Co,  v.  Curtis^  32  Mich., 
402.  McCallon  v.  Watenaam^  4  Central  Law  Journal, 
413. 

3.  It  is  ai  exploded  doctrine,  if  it  ever  did  exist, 
that  the  mere  filing  of  a  petition  and  bond  is  a  removal 
ipso  facto.  Armory  v,  Af^mory^  95  United  States  Su- 
preme Court,  186.  If  the  filing  of  a  petition  and  bond 
is  not  of  itself  a  removal  of  the  cause,  then  something 
else  must  be  done  by  the  party  seeking  the  removal. 
The  attention  of  the  state  court  must  be  called  to  the 
fact  before  entering  upon  the  trial,  on  the  merits,  or  be- 
fore default,  and  then  the  court  may  inquire  into  the 
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sufficiency  of  the  petition  and  bond.  If  sufficient,  and 
the  attention  has  been  called  to  it  within  the  proper 
time,  it  is  then  the  duty  of  the  court  to  accept  the  peti- 
tion and  bond  and  proceed  no  further  in  the  case.  If 
not  sufficient,  or  if  its  attention  is  not  called  to  the  fact 
until  the  trial  has  been  commenced  upon  its  merits,  or  a 
«  default  has  been  entered,  then  it  is  the  duty  of  the  court 
to  disregard  the  application  for  removal  and  retain  its 
jurisdiction.  Home  hiauTcmce  Co,  v,  Curtis^  stcpra. 
Armory  v.  Armory^  supra.  Indianapolis  R,  R.  Co,  v. 
Risleyy  50  Ind.,  60.  We  have  not  examined  authorities 
cited  by  counsel  in  support  of  the  proposition  that  the 
filing  of  the  petition  and  bond,  ipso  facU>^  ousts  the 
jurisdiction  of  the  state  court;  suffice  it  to  say,  that  if  all 
those  authorities  do  sustain  the  proposition,  it  is  not 
the  law,  and  they  have  each  and  every  one  of  them 
been  overruled  by  the  supreme  court  of  the  United 
States  in  the  case  of  Armory  v.  Armory  above  referred 
to. 

Maxwell,  J. 

On  the  third  day  of  May,  1877,  the  defendant  in  error 
filed  a  petition  in  the  district  court  of  Cuming  county 
against  the  plaintiff  in  error,  and  one  George  W.  Cress- 
man,  alleging  that  they  claimed  some  interest  in  lots  3 
and  4  in  block  4,  in  the  town  of  West  Point,  and  praying 
that  the  title  might  be  quieted  in  the  plaintiff.  Sum- 
mons was  duly  issued  thereon,  returnable  on  the  four- 
teenth of  May,  requiring  the  defendant  therein  to  answer 
on  the  fourth  day  of  June,  1877.  The  sheriff  appointed 
one  Samuel  Miller  to  serve  the  writ. 

Miller  made  his  return  under  oath,  stating  that  he 
summoned  the  within  named  defendants,  by  delivering 
a  certified  copy  of  the  summons,  with  the  endorsements 
thereon,  to  the  said  George  W.  Cressman,  on  the  ninth 
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day  of  May,  1877,  and  to  the  said  A.  F.  Blair,  on  the 
eighth  day  of  May,  1877.  There  is  no  venne  stated  in 
the  affidavit.  The  defendants  made  a  special  appearance, 
and  moved  to  qnash  the  service  of  the  summons,  assign- 
ing various  reasons  therefor.  The  motion  was  over- 
raled,  to  which  the  defendants  in  the  conrt  below  ex- 
cepted. 

On  the  fourth  day  of  June,  1877,  a  petition  and  bond 
for  the  removal  of  the  cause  to  the  circuit  court  of  the 
United  States  were  duly  filed. 

On  the  next  day  a  default  was  taken  against  Blair  and 
Cressman,  which  on  the  same  day  they  moved  to  set 
aside,  and  asked  leave  to  answer.  The  proposed  an- 
swer set  forth  that  Cressman,  on  the  sixth  day  of  No- 
vember, 1876,  filed  a  mechanic's  lien  on  said  lots  for 
work  and  labor  and  for  machinery  furnished  to  the 
plaintiff  (defendant  in  error)  under  a  contract,  and  that 
there  was  due  thereon  the  sum  of  $5,686.77;  that  after 
filing  said  lien,  said  Cressman  assigned  the  same  to 
Blair;  that  prior  to  the  commencement  of  this  action  he 
had  commenced  an  action  in  the  circuit  court  of  the 
United  States  to  foreclose  said  lien,  and  that  said  cause 
is  now  pending  in  said  court. 

On  the  ninth  day  of  June,  1877,  the  motion  to  set 
aside  the  default  and  permit  Blair  and  Cressman  to  an- 
swer was  taken  up.  The  motion  was  sustained  as  to 
Cressman  and  overruled  as  to  Blair. 

A  decree  was  thereupon  rendered  against  Blair,  the 
court  finding:  'iThat  the  defendant  A.  F.  Blair  hav- 
ing failed  to  answer  or  demur  to  the  petition  of  the 
plaintiff  herein  filed,  the  court  further  finds  that  said 
defendant  *  *  *  nor  any  one  for  them  have  any 
estate  in  or  are  entitled  to  the  possession  of  said  real 
estate,  or  any  part  thereof."  The  defendants  in  the 
court  below  were  perpetually  enjoined  from  claiming  an 
interest  in  the  property. 
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On  the  same  day  In  which  the  decree  was  rendered 
the  motion  to  remove  the  cause  to  the  circuit  court  of 
the  United  States  was  taken  up  and  overruled,  upon  the 
ground  of  the  insufficiency  of  the  petition  and  bond. 

Section  81  of  the  code  of  civil  procedure  provides :  "  In 
all  cases  where  service  may  be  made  by  publication, 
and  in  all  other  cases  where  the  defendants  are  non-resi- 
dents, and  the  cause  of  action  arose  in  this  state,  suit  may 
be  brought  in  the  county  where  the  cause  of  action  arose, 
and  personal  service  of  the  summons  may  be  made  out 
of  the  state  by  the  sheriflT,  or  some  person  appointed  by 
him  for  that  purpose." 

In  all  cases  where  service  of  a  summons  is  made  on  a 
person  without  the  state,  proof  of  such  service  must  be 
made  by  affidavit. 

It  is  clearly  shown  by  the  record  that  the  defendants  in 
the  court  below  were  non-residents  of  this  state.  It  also 
appears  that  the  case  is  one  that  falls  within  the  fourth 
sub-division  of  section  77  of  the  code,  in  which  service 
may  be  made  by  publication,  or  by  personal  service  of 
the  summons  out  of  the  state.  But  before  service  can 
be  made  by  publication,  or  by  personal  service  of  the 
summons  out  of  the  state,  an  affidavit  must  be  tiled  set- 
ting forth  that  service  of  summons  cannot  be  made 
within  the  state  on  the  defendant  or  defendants  to  be 
served,  and  that  the  case  is  one  of  those  mentioned  in 
section  77.  No  affidavit  was  tiled  in  this  case,  therefore 
there  was  no  valid  service  of  the  summons.  Fiske  t>. 
Anderson^  33  Barb.,  75.  Litchfield  v,  Burwell^  5  How., 
Pr.,  341.  1  Code  llep.,  N.  S.,  41.  Morrell  v.  Kimballj 
4  Abbott  Pr.,  362. 

The  objection,  that  the  affidavit  of  service  of  the  sum- 
mons has  no  venue,  is  well  taken.  An  affidavit  should 
show  upon  its  face  that  it  was  taken  within  the  officer's 
jurisdiction.  The  motion  to  quash,  therefore,  should 
have  been  sustained. 
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After  the  motion  to  qaaeh  the  service  had  been  over- 
raled,  the  plaintiffs  in  error  entered  a  general  appear- 
ance, and  filed  the  petition  and  bond  to  remove  the 
cause  to  the  circnit  court  of  the  United  States.  On  the 
next  day  a  default  was  taken  against  them,  while  the 
application  to  remove  the  cause  was  pending  and  undis- 
posed of.  It  is  remarkable  that  no  eifort  was  made  by 
the  plaintiffs  in  error  to  have  the  court  pass  upon  the 
petition  for  the  removal  of  the  cause,  before  attempting 
to  have  the  default  set  aside.  No  particular  objection 
to  either  the  petition  or  bond  filed  for  the  removal  of 
the  cause  has  been  pointed  out,  and  they  appear  to  be 
sufficient.  But  in  case  of  the  refusal  of  the  state  court 
to  accept  the  petition  and  bond,  if  the  cause  thereafter 
proceeds  to  trial  and  final  judgment,  such  judgment  is 
not  void,  but  voidable.  And  where  the  petition  for  re- 
moval, in  connection  with  the  pleadings,  fails  to  show 
that  the  cause  is  removable,  the  judgment  will  not  be 
erroneous.  Gordon  v.  Longest,  16  Pet.,  97.  Insurance 
Co.  V,  Dunn,  19  Wall.,  214.  Kanouse  v.  Martin,  14 
Howard,  23;  Id.,  198.  Stevens  v.  Phoenix  Iris.  Co.,  41 
N.  T.,  149.  Holden  v.  Pvtnain  Fire  Ins.  Co,,  46  N. 
T.,  1.  Savings  Bank  v,  Benton^  2  Mete.  (Ky.),  240. 
Dillon  on  Kemoval  of  Causes. 

We  are  aware  that  there  are  a  number  of  cases  which 
hold  that  after  a  proper  application  to  remove  a  cause 
has  been  refused  by  a  state  court,  all  subsequent  pro- 
ceedings therein  are  without  jurisdiction  and  therefore 
void.  Herryfoisi  v.  Ins.  Co.,  42  Mo.,  151.  Akerly  v. 
Vilas,  1  Abb.  U.  S.,  284.  1  Bissell,  110.  Fish  v.  U.  P. 
R.  jB.,  6  Blatchf.,  362.  Id.,  8,  243.  Stevens  v.  Phoenix 
Ins.  Co.,  41  N.  Y.,  149.  Dillon  on  Eeraoval  of  Causes. 
But  these  decisions  do  not  meet  with  our  approval. 

Section  one,  of  article  III,  of  the  constitution  of  the 

United  States  provides  that:    "  The  judicial  power  of 
the  United  States  shall  be  vested  in  one  supreme  court, 
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and  such  inferior  courts  as  the  congress  may  from  time 
to  time  ordain  and  establish." 

Section  two,  of  article  III,  provides  that:  "  The  judicial 
power  shall  extend  to  all  cases  in  law  and  eqnity  arising 
under  the  constitution,  the  laws  of  the  United  States, 
and  treaties  made  by  their  authority;  to  all  cases  affect- 
>ing  ambassadors  or  other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdiction;  to 
controversies  to  which  the  United  States  shall  be  a 
party;  to  controversies  between  two  or  more  states;  be- 
tween a  state  and  citizens  of  another  state;  between 
citizens  of  different  states;  between  citizens  of  the  same 
state  claiming  land  under  grants  of  different  states;  and 
between  a  state  or  the  citizens  thereof  and  foreign  states, 
citizens,  or  subjects." 

This  prescribes  the  extent  of  the  authority  of  the 
United  States  courts,  beyond  which  Congress  cannot 
authorize  them  to  act,  and  jurisdiction  assumed  by  them 
outside  of  these  limits  is  without  authority  of  law. 

In  Turner  v.  Tfie  Bank  of  North  America^  4  Dallas, 
8,  the  supreme  court  of  the  United  States  say:  "The 
circuit  court  is  a  court  of  limited  jurisdiction,  and  has 
cognizance  of  only  a  few  cases  specially  circumstanced, 
and  a  fair  presumption  is,  that  a  cause  is  without  its 
jurisdiction  until  the  contrary  appear." 

In  cases  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States,  the  atibject  matter  gives  the 
jurisdiction  without  regard  to  the  citizenship  of  the 
parties.  But  when  questions  of  that  character  are  not 
involved,  it  is  the  citizenship  of  the  parties  alone  that 
confers  the  jurisdiction.  And  it  must  appear  on  the 
face  of  the  record  that  the  citizenship  of  the  parties 
supports  the  jurisdiction.  Course  v.  Stead,  4  Dallas,  22. 
Montalet  v,  Murray,  4  Cranch,  46.  Hodgson  v.  Bower- 
ha/nk,  6  Id.,  303.  Sullivan  v.  The  Fulton  Steamboat 
Co.j  6  Wheat.,  460.    Dodge  v.  Perkins,  4  Mason,  436. 
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Where  a  petition  is  filed  to  remove  a  cause  on  the 
ground  that  it  is  between  citizens  of  different  states,  and 
the  facts  stated  in  the  petition  are  denied  by  answer, 
may  the  court  not  hear  testimony  to  determine  whether 
the  allegations  of  the  petition  are  true?  The  question 
to  be  determined  is  one  of  fact,  and  in  no  manner  de- 
pends on  the  construction  to  be  given  any  law  of  the 
United  States. 

The  court  having  obtained  jurisdiction  of  the  subject 
matter  and  the  parties,  no  valid  objection  can  be  urged 
against  its  examining  the  grounds  upon  which  it  is 
sought  to  oust  it  of  its  jurisdiction.  And  it  is  the  pro- 
per tribunal  to  make  the  examination. 

The  act  of  congress  of  March  3, 1875,  assumes  to  take 
from  the  state  courts  this  power. 

In  Hadley  v.  Dunlap^  10  Ohio  State,  9,  the  supreme 
court  of  Ohio  say:  "As  the  state  courts  do  not  derive 
their  powers  and  jurisdiction  from  the  federal  govern- 
ment, the  authority  of  congress  to  impose  duties  upon 
such  courts,  or  otherwise  to  act  directly  upon  them,  may 
well  be  questioned." 

These  views  of  the  supreme  court  of  Ohio  meet  our 
approval.  Suppose  the  circuit  court  of  the  United 
States  should  assume  jurisdiction  in  a  case  between  citi- 
zens of  the  same  state,  where  jurisdiction  could  only  be 
acquired  by  reason  of  the  parties  being  citizens  of  differ- 
ent states,  its  judgment  thereon  would  be  absolutely 
void.  1  Paine  0.  C,  486, 498.  Jackson  v.  Twentynum^ 
2  Peters,  136. 

Where,  however,  the  application  is  in  the  proper  form 
and  the  facts  are  such  as  to  bring  the  case  within  the 
provisions  of  the  law  for  the  removal  of  causes,  it  is  the 
duty  of  the  district  court  to  proceed  no  further  in  the 
cause.  And  should  it  do  so,  this  court  will  correct  the 
error,  and  order  the  cause  certified  to  the  circuit  court. 

The  act  of  March  3,  1875,  requires  the  application 
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for  removal  to  be  made  before  or  at  the  term  at  which 
the  caaBe  coald  be  first  tried,  amd  before  the  trial 
thereof, ^'^ 

In  the  case  at  bar  the  application  to  remove  the  cause 
appears  to  have  been  filed  at  the  proper  time,  but  it 
does  not  appear  to  have  been  brought  to  the  attention  of 
the  court  until  after  the  motion  to  set  aside  the  default 
and  to  permit  the  plaintiffs  in  error  to  answer  had  been 
overruled  and  a  decree  had  been  entered  in  favor  of  the 
defendant  in  error.  The  plaintifi*s  in  error  make  no  ex- 
planation of  the  cause  of  their  failure  to  call  up  the 
application  for  removal,  and  they  app^r  to  have  volun- 
tarily submitted  to  the  jurisdiction  of  the  court.' 

The  court  should  have  set  the  default  aside  and  per- 
mitted the  plaintiffs  in  error  to  answer.  A  party  in 
default  may  be  permitted  to  answer  upon  such  terms  as 
to  the  payment  of  costs  as  may  be  prescribed  by  the 
court,  at  any  time  before  the  judgment  is  rendered. 
And  where  it  is  apparent  that  the  party  in  default  has  a 
meritorious  defense  to  the  action,  the  court  must  permit 
the  answer  to  be  filed.  The  court  cannot  deprive  a 
suitor  of  a  substantial  right  under  the  plea  of  the  exer- 
cise of  discretion.  0*Dea  v,  Washington  Co.^  3  Neb., 
122.    Mills  V.  Miller  J  Id.,  95. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

BeVEKSED  AJSD   B£MA]in)ED. 
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J.    E.    BURBANZ,    PLAHmrF  IN  BRBOB,   V.  ThOMA^S  ElLIS, 

DEFENDAirr  JJS   EBROB. 

«a^  406        1.    Towns  on  Public  laands:    dbed  fob  lots  how  bxbcxttsd 

Where  a  town  is  located  on  the  public  lands,  the  mayor  of  the 
town,  or  if  there  is  no  mayor,  the  chairman  of  the  board  of 


7    158 
58    487 

T  186 
61    6W 


JANUARY  TERM,  1878.  157 

Bnrbank  y.  Ellis. 

trustees  if  the  town  is  incorporated,  and  if  the  town  is  not  incor. 
porated  the  county  Judge  of  the  county  in  which  the  town  is  situ, 
ated,  is  required  to  execute  and  deliver  to  each  person  who  may 
be  legally  entitled  to  the  same,  a  deed  in  fee  simple  for  the  lot 
or  lots  of  such  land  as  the  party  demanding  the  same  may  be 

legally  entitled  to. 

2. :    ,    The  municipality  does  not  acquire  the  legal 

title  to  the  site.  It  is  held  by  the  mayor,  chairman  of  the  board 
of  trustees,  or  Judge  of  the  county,  in  trust  for  the  use  of  the 
occupants  of  the  town  and  those  entitled  to  deeds. 

3.    :    .    The  failure  of  the  mayor  to  recite  in  a  deed 

the  authority  under  which  the  conveyance  is  made,  does  not  in- 
validate  the  conveyance. 

4.  Deeds:    acknowlsdoment.    The  fHinction  of  an  acknowledg- 

ment is  twofold — to  authorize  the  deed  to  be  given  in  evidence 
without  further  proof  of  its  execution,  and  to  entitle  it  to  be 
recorded.    The  acknowledgment  is  no  part  of  the  deed  itself. 

5.    :    .    A  certificate  of  acknowlegment  is  sufficient  if 

it  shows  that  the  requirements  of  the  statute  have  been  com- 
plied with  in  substance. 

(J.    :  .  A  certificate  which  shows  that :  "  On  the  29th  day 

of  September,  1862,  personally  appeared  before  me,  David  Dor- 
rington,  mayor  of  Falls  City,"  etc. :  Held,  a  sufficient  statement 
of  the  identity  of  the  grantor. 

7.  lK>t8  in  Towns  on  Public  Lands.  The  publication  of  the 
notice  provided  for  in  section  four  of  the  act  approved  Nov.  4, 
1858,  is  not  complete  until  thirty  days  after  the  first  day  of  the 
publication  thereof.  Lots  which  remain  unconveyed,  and  are 
vacarU  and  unoccupied^  are  to  be  advertised  and  sold  after  the 
expiration  of  six  months  from  the  time  of  the  completion  of 
the  publication  of  notice. 

Ebbob  to  the  district  court  for  Eichardson  countj. 
Tried  below,  before  Weaves,  J. 

Isham  ReamSy  Aug.  Schomheitj  and  E,  W.  Thomasj 
for  plaintiff  in  error,  cited  Tecfwrmeh  Town  Site  Caae^ 
8  Neb.,  267.  Mills  v.  Pwynter^  1  Neb.,  443.  Dcms 
cfe  Ba/me%  v.  Jft^rpAy,  3  Minn.,  126.  Zeeeh  v.  Hanchy 
8  Minn.,  448.  Castner  v,  Ounther^  6  Minn.,  1 34.  So 
&r  as  concerns  the  execution  of  the  deed  to  Burbank 
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we  say  this  was  the  execution  of  a  power  given  by 
statute,  and  that  to  the  due  execution  of  a  power  a  re- 
cital of,  or  even  an  express  reference  to  it,  is  not  neces- 
sary; the  intent  to  execute  it  is  matter  en  pais,  to  be 
collected  from  all  the  circumstances.  Crane  v.  Leasee 
of  Morris^  6  Pet.,  598.  Bishop  v,  SempUj  11  Ohio  St., 
277.  The  district  court  should  have  allowed  plaintiff  to 
prove  by  parol  evidence  that  Dorrington  was  mayor,  and 
that  when  he  made  the  deed  in  question,  he  did  so  for 
the  purpose  of  executing  the  power  given  to  him. 
Oourley  v.  HankinSy  2  Iowa,  76. 

George  P.  Uhl,  for  defendant  in  error. 

1.  The  court  decided  that  the  deed  was  the  individual 
deed  of  Dorrington.  This  was  right.  Dillon  on  Mun. 
Corp.,  §450.  Cohum  v.  Ellenwoody  4  New  Hamp.,  99. 
Touchard  v,  To^ichard,  6  Cal.,  306.  Brvnley  v.  Mann, 
2  Gush.,  337.  The  People  ex  reL  Hunter  v,  Peters ,  4 
Neb.,  254.  Bank  of  Met/ropolis  v,  GhnUschlick,  9 
Peters  19. 

2.  The  city  of  Falls  City  was  incorporated  on  the 
13th  of  January,  1860.  Sess.  Laws  1859-60,  p.  172. 
And  by  sections  one  and  two  of  that  act,  the  said  city 
can  only  take  and  dispose  of  real  property  by  the  name 
of  "Falls  City,"  and  the  Town  Site  Act  was  passed  on 
the  4th  of  November,  1868.  Sess.  Laws  1858,  p.  266. 
The  patent  introduced  is  dated  on  the  20th  day  of  Feb- 
ruary, 1862,  and  the  deed  which  was  excluded  is  dated 
29th  September,  1862.  It  appears  from  these  different 
dates,  that  at  the  time  Falls  Citv  entered  the  lands  in  the 
patent  described,  she  could  only  enter  them  in  her  corpo- 
rate character,  viz.:  "Falls  City,"  and  the  patent  con- 
veying the  land  to  the  corporate  authorities  was  really  a 
conveyance  to  the  city  of  Falls  City.  New  Market  v. 
Small,  45  N.  H.,  87.    And  every  conveyance  must  come 
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from  the  "City  of  Falls  City,"  and  not  from  any  par- 
ticular individual:  although  the  legislature  has  provided 
that  the  "  mayor  "  shall  be  the  agent  by  whom  the  con- 
veyance shall  be  executed,  it  must  still  be  executed  in 
the  name  of  "Falls  City."  See  authorities  cited  above, 
3.  The  acknowledgment  to  their  pretended  deed  does 
not  state  that  D.  Dorrington  was  known  to  the  officer 
taking  the  acknowledgment,  which  is  an  absolute  requi- 
site of  the  law.  Gen.  Stat.  Neb.,  p.  879,  §38.  K.  S.,  p. 
279,  §  43.  Laws  1856.  12  Iowa,  389.  A  defective  ac- 
knowledgment cannot  be  aided  by  parol  evidence.  4  la., 
381.  4  G.  Green,  162,  and  authorities  there  cited,  1 
Iowa,  413.     13  Ohio,  116.     1  Pet.,  328-338. 

Maxwell,  J. 

The  plaintiff  brought  an  action  of  ejectment  against 
the  defendant,  in  the  district  court  of  Richardson  county, 
to  recover  possession  of  lots  19,  20,  21,  and  22,  in  block 
65,  in  the  town  of  Falls  City. 

The  defendant  in  his  answer  to  the  plaintiff's  petition, 
Firsty  Denied  all  the  facts  stated  therein.  Second^ 
Alleged  that  he  was  the  owner  of  said  lots,  and  in  actual 
possession  thereof,  and  that  he  had  made  lasting  and 
valuable  improvements  thereon.  Thirds  That  he  pur- 
chased said  lots  at  a  sale  of  the  same  for  delinquent 
taxes  in  the  year  1869,  and  that  on  the  fourth  day  of 
Septeniber,  1872,  the  treasurer  of  Richardson  county, 
in  pursuance  of  the  conditions  of  said  sale,  delivered  to 
the  defendant  a  deed  to  the  same;  and  therefore  the 
plaintiff's  cause  of  action  is  barred  by  the  statute  of 
limitations. 

The  plaintiff  in  his  reply  to  the  answer  denied  the 
validity  of  the  tax  deed. 

On  the  trial  of  the  cause,  the  plaintiff  introduced  in 
evidence  a  patent  from  the  United  States   to  certain 
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trustees  as  the  town  conncil  of  Falls  City,  as  the  proper 
corporate  authorities  thereof,  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests  under  the  act  of  May  25,  1844,  and 
to  their  successors  and  assigns  in  trust,  as  aforesaid,  the 
south-east  quarter  of  section  ten,  in  township  one  north, 
of  range  sixteen  east  of  the  sixth  principal  meridian. 

The  plaintiff  then  offered  in  evidence  a  deed  of  con- 
veyance from  the  mayor  of  Falls  City  to  himself,  of  the 
lots  in  controversy.  The  following  is  a  copy  of  the 
deed:  >, 

This  Deed  Witnbsseth,  That  I,  David  Dorrington, 
Mayor  of  the  Town  of  Falls  City,  Richardson  county, 
Nebraska  Territory,  for  and  in  consideration  of  one  dol- . 
lar  to  me  in  hand  paid  by  J.  Edward  Burbank,  do  hereby 
grant,  bargain,  sell,  and  convey,  unto  the  said  J.  Edward 
Burbank,  his  heirs  and  assigns,  forever,  the  following 
described  real  estate,  situate  in  said  town,  county,  and 
territory,  to-wit:  *  *  lots  19,  20,  21,  and  22,  in  block 
65.  *  *  And  in  my  oflBicial  capacity  will  warrant  and 
defend  the  same  against  the  claims  of  all  persons  whom- 
soever. 

Witness  my  hand  and  official  seal  this  29th  day  of 
September,  1862. 

(Signed)  David  Dobbingtok,      - — -**— ^ 

Witness  present,  Mayor,  i   ^^    I 

Geobge  Vaitoeventeb.  **^ 

Tebbtfoby  of  Nebbasea,  ) 

County  of  Biohabdson.      j 

On  this  29th  day  of  September,  a.d.  1862,  personally 
appeared  before  me  the  undersigned  county  clerk,  in  and 
for  said  county,  David  Dorrington,  Esq.,  mayor  of  the 
city  of  Falls  City,  and  signed  and   acknowledged  the 
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above  ingtrament  of  writing  to  be  his  voluntary  and 
official  deed. 

Given  nnder  my  hand  and  official  seal,  at 
my  office  in  Falls  City,  the  day  and  year 
last  above  written. 

Qbo.  Van  Deventbr, 
County  Clerk. 


j  Seal.  I     . 


Objections  were  made  by  the  defendant  to  the  intro- 
duction of  the  deed  in  evidence,  which  were  sustained 
by  the  court,  and  the  deed  excluded. 

The  defendant  offered  no  evidence.  Judgment  was 
rendered  for  the  defendant  in  the  court  below,  to  reverse 
which  the  plaintiff  brings  the  case  into  this  court  by  pe- 
tition in  error. 

The  fifth  section  of  the  act  "  to  regulate  the  entry 
and  disposal  of  town  sites,"  approved  November  4, 
1868  (Laws,  1858,  p.  266),  provides  that:  "After the 
lapse  of  thirty  days  from  the  first  day  of  publication  of 
such  notice  the  mayor  of  the  town,  or  if  there  is  no 
mayor,  the  chairman  of  the  board  of  trustees,  if  such 
town  is  incorporated,  and  if  the  town  is  not  incorporated, 
then  the  county  judge  of  the  county  wherein  the  town 
is  situated  shall,  on  demand,  execute  and  deliver  to  each 
person,  who  may  be  legally  entitled  to  the  same,  a  deed 
in  fee  simple  for  the  part  or^parts,  lot  or  lots,  of  such 
land  as  the  person  demanding  may  be  lawfully  entitled 
to,  on  the  payment  by  such  person  of  his  proportion  of 
the  purchase  money  of  the  land,  together  with  his  pro- 
portion of  such  sum  as  may  be  necessary  to  pay  for 
streets,  alleys,  squares,  and  public  grounds,  and  all  costs 
and  expenses  necessarily  incurred  in  the  entry  of  the 
land." 

Section  six  provides  for  determining  the  question  of 
title,  where  two  or  more  persons  claim  title  adversely  to 
the  same  lot,  lots,  or  lands. 
13 
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Section  eight  provideB  that  any  person  aggrieved  by 
the  determination  of  the  mayor,  chairman  of  the  board 
of  trustees,  or  county  judge,  may  appeal  to  the  district 
court,  etc. 

Section  eleven  provides  that:  "At  the  expiration  of 
six  months  after  notice  has  heen  given  by  publication  of 
the  entry  of  the  town  site,  all  lots  not  conveyed  by  deed 
shall  be  advertised  for  sale  and  sold  to  the  highest  bid- 
der." 

Section  one  of  the  act  of  congress  in  relation  to  town 
sites  on  the  public  lands,  approved  May  28,  1844  (5  Stat- 
utes at  Large,  657),  provides  that:  "  Whenever  any  por- 
tion of  the  surveyed  public  lands  has  been  or  shall  be  set- 
tled upon  and  occupied  as  a  town  site,  and  therefore  not 
subject  to  entry  under  the  existing  pre-emption  laws,  it 
shall  be  lawful,  in  case  such  town  or  place  shall  be  in- 
corporated, for  the  corporate  authorities  thereof,  and  if 
not  incorporated,  for  the  judges  of  the  county  court  for 
the  county  in  which  such  town  may  be  situated,  to  enter 
at  the  proper  land  office,  and  at  the  minimum  price,  the 
land  so  settled  upon  and  occupied,  in  trust  for  the  sev- 
eral use  and  benefit  of  the  occupants  thereof,  according 
to  their  respective  interests;  the  execution  of  which 
trust,  as  to  the  disposal  of  lots  in  said  town  and  the  pro- 
ceeds of  the  sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  legis- 
lative authority  of  the  state  or  territory  in  which  the 
same  is  situated,"  etc. 

The  legislature,  in  pursuance  of  the  authority  here 
granted,  has  provided  that  the  mtfyor  of  the  town,  or  if 
there  is  no  mayor,  the  chairman  of  the  board  of  trustees, 
if  the  town  is  incorporated,  and  if  the  town  is  not  incor- 
porated, the  county  judge  of  the  county  wherein  the 
town  is  situated,  shall  execute  the  trust,  by  making  and 
delivering  to  each  person  who  may  be  legally  entitled  to 
the  same,  a  deed  in  fee  simple  for  the  lot,  or  lots,  of  lands 
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which  the  party  demanding  the  same  may  be  legally  en- 
titled to. 

The  municipality  does  not  acquire  the  legal  title  to 
the  site.  It  is  held  in  trast  by  the  mayor,  chairman  of 
the  board  of  trustees,  or  judge  of  the  county,  for  the 
use  of  the  occupants  of  the  town  and  those  entitled  to 
deeds.  In  the  execution  of  the  trust  it  is  usual  for  the 
mayor,  or  other  officer,  making  a  deed  to  recite  therein 
the  authority  under  which  the  conveyance  is  made,  but 
the  failure  to  do  so  will  not  invalidate  the  deed.  The 
objection,  therefore,  that  the  power  is  not  recited  in  the 
deed  is  untenable. 

Objection  is  made  that  the  deed  was  made  by  Dorring- 
ton  as  an  individual,  and  not  as  mayor.  It  purports  to 
be  his  deed  as  mayor  of  Falls  Oity,  and  is  not  his  indi- 
vidual deed. 

Objection  is  made  to  the  form  of  acknowledgment. 
Section  two,  chapter  61,  of  the  Gen.  Stat.,  provides  that: 
'^  The  acknowledgment  must  be  made  or  proved,  if  in 
this  state,  before  a  judge  or  clerk  of  any  court,  or  some 
justice  of  the  peace,  or  notary  public  therein;  but  no 
officer  can  take  any  such  acknowledgment  or  proof  out 
of  his  state  jurisdiction." 

Section  thirty-eight  provides  that:  "  No  acknowledg- 
ment of  any  conveyance  having  been  executed  shall  be 
taken  by  any  officer,  unless  the  officer  taking  the  same 
shall  know,  or  have  satisfactory  evidence,  that  the  per- 
son making  such  acknowledgment  is  the  person  described 
in  and  who  executed  the  conveyance." 

"  Acknowledgment "  is  defined  to  be  the'  act  of  one 
who  has  executed  a  deed,  by  going  before  some  compe- 
tent officer  or  court  and  declaring  it  to  be  his  act  or 
deed.    Bouvier  Law  Diet.,  66. 

The  function  of  an  acknowledgment  is  twofold:  to  au- 
thorize the  deed  to  be  given  in  evidence  without  further 
proof  of  its  execution,  and  to  entitle  it  to  be  recorded. 
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Id.  The  acknowledgment  is  no  part  of  the  deed  itself. 
It  is  required  by  the  statute  as  evidence  of  execution, 
or  as  authority  for  registration.  Lessee  of  Foster  v. 
D&imison^  9  Ohio,  125.  A  certificate  is  sufficient  if  it 
show  that  t}ie  requirements  of  the  statutes  have  been 
complied  with  in  substance. 

In  this  case  the  certificate  of  acknowledgment  states 
that  "  on  the  twenty-ninth  day  of  September,  1862,  per- 
sonally appeared  before  him,  David  Dorrington,  mayor 
of  Falls  City,"  etc.  This  is  a  sufficient  statement  of  the 
identity  of  the  grantor. 

The  defendant  insists,  that  after  the  expiration  of  six 
months  from  the  date  of  entry  of  the  town  site,  all 
judicial  discretion  of  the  mayor  ended,  and  a  deed  exe- 
cuted by  him  after  that  period  had  elapsed  is  null  and 
void. 

Section  four  of  the  act  ^'  to  regulate  the  entry  and  dis- 
posal of  town  sites,"  approved  November  4, 1858,  pro- 
vides for  notice  to  be  given  of  the  fact  of  entry,  and  that 
no  deeds  for  the  land,  or  any  part  thereof,  shall  be  exe- 
cuted and  delivered  within  the  period  of  thirty  days  (ifter 
the  first  day  of  the  publication  of  such  notice. 

Section  eleven  provides  that  '^  at  the  expiration  of  six 
months  after  notice  has  been  given  by  pvhlication  of 
the  entry  of  any  town  site,  as  provided  in  section  four, 
the  proper  authorities  shall  advertise  and  sell  such  lots 
as  are  not  conveyed  by  deed,  and  remain  va^xmt  and  un- 
occupied,'*^ The  publication  of  the  notice  provided  for  in 
section  four  is  not  complete  until  thirty  days  after  the 
first  day  of  the  publication  thereof;  and  the  six  months 
referred  to  in  section  eleven  does  not  commence  to  run 
until  the  publication  of  the  notice  provided  for  in  section 
four  is  complete.  The  date  of  publication  of  the  notice 
does  not  appear,  and  in  the  absence  of  proof  to  the  con- 
trary, the  presumption  is,  that  the  officer  did  his  duty, 
and  that  the  deed  was  made  within  the  time  prescribed 
by  the  statute. 


JAITTTART  TERM,  1878. 


168 


Metz  T.  The  State  Bank  of  Brownyille. 


The  court  therefore  erred  in  excluding  the  deed 
from  the  jury,  and  this  being  decisive  of  the  case  the 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


BSVEBSED  AND  BEHANDED. 


Thomas  Metz,  appellee,  y.  The  State  Bank  of  Bbown- 
viLLE,  Nebraska,  impleaded  wfth  T.  C.  Cunningham, 

SHERIFF,  appellant. 

1.  Judgment :  lien.  A  judgment  is  not  a  specific  lien  on  the 
real  estate  of  the  Judgment  debtor.  It  is  merely  a  general  lien 
thereon,  and  is  subject  to  all  prior  liens,  either  legal  or  equita- 
ble. The  lien  merely  confers  the  right  to  levy  on  the  real  estate 
of  the  judgment  debtor,  to  the  exclusion  of  other  adverse  inter- 
ests subsequent  to  the  judgment 


2. 


8. 


6. 


:  KKTEBiNO  JUDGMENT.    In  addition  to  the  general  index 

provided  for  by  statute,  in  which  the  names  of  the  parties  to  an 
action,  both  direct  and  inverse,  shall  be  entered,  the  judgment 
record  must  also  contain  the  names  of  the  judgment  debtor  and 
the  judgment  creditor,  arranged  alphabetically. 

L:  MUST  BE  INDBZED.    A  judgment  which  is  valid  as  soon 

as  rendered,  does  not  become  a  lien  upon  real  estate  as  against 
a  subsequent  purchaser,  without  notice,  until  properly  indexed. 
And  a  purchaser  need  not  search  for  judgment  liens  ftirther  than 
to  examine  the  proper  index. 

:  ;   NOTICE.    A  subsequent  purchaser,  however,  is 

affected  with  such  notice  as  the  index  entries  afford;  and  if 
they  are  of  such  a  character  as  would  induce  a  cautious  and 
prudent  man  to  make  an  examination  of  the  title,  he  must  make 
such  investigation,  and  in  case  of  his  failure  to  do  so,  he  cannot 
plead  ignorance  of  such  facts  as  an  examination  of  the  record 
would  have  disclosed. 


: :  .    In  1874,  a  judgment  was  recovered  in 

the  probate  court  of  Richardson  county  against  H.,  and  in  Feb- 
ruary,  1875,  a  transcript  thereof  was  filed  in  the  office  of  the 
clerk  of  the  district  court,  but  th^  name  of  the  judgment  debtor 
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was  not  entered  in  the  general  index  under  the  letter  H.,  nor 
were  the  names  of  the  judgment  debtor  and  Judgment  creditor 
arranged  alphabetically  in  the  Judgment  record.  H.,  at  the  time 
the  transcript  was  filed,  owned  certain  real  estate  in  the  county, 
which  he  afterwards  sold  and  conveyed  to  M.,  who  had  no 
actual  notice  of  the  filing  of  the  transcript  In  an  action  by  M. 
to  enjoin  a  sale  of  the  premises  on  an  execution  issued  on  the 
Judgment;  RMy  that  the  lien  of  the  Judgment  did  not  attach 
to  the  land  so  as  to  aflfect  the  purchase. 

6.  :  :  .    Quare.   Whether  the  entry  of  a  Judgment 

against  defendants,  in  the  firm  name  alone,  creates  a  lien  on  real 
estate. 

Appeal  from  Richardson  county,  by  defendant,  The 
State  Bank  of  Brownville,  Nebraska. 

J.  S.  Broody  and  Isham  JSeavis,  for  appellant. 

As  between  the  judgment  debtor  and  creditor  there  is 
no  need  of  indexing  at  all,  except  as  mere  matter  of  con- 
venience, all  must  admit.  As  between  them,  all  must 
admit  that  the  judgment  was  a  lien  from  the  time  of 
filing,  whether  indexed  or  not.  If  it  became  a  lien  as  to 
them  when  filed,  it  continued  to  be  a  lien  against  the 
land — against  everyone;  and  the  principle  of  protection 
to  hoiiafide  purchasers  awarded  under  the  laws  of  regis- 
tration of  deeds  does  not  obtain,  because  the  law  of 
registration  of  deeds  is  made  for  the  very  purpose  and 
object  and  protection  to  purchasers,  while  the  court 
record  of  judgments  is  for  altogether  a  difierent  pur- 
pose— ^namely:  to  perpetuate  the  evidence  of  the  debt  or 
claim,  for  the  old  claim  is  merged  in  the  judgment,  and 
the  judgment  becomes  the  only  claim  or  matter  between 
the  original  parties.  The  indexing  is  not  of  the  sub- 
stance, but  may  be  called  a  luxury — simply  for  the  con- 
venience of  all  concerned  in  the  record,  and  a  conveni- 
ence principally,  and  almost  wholly,  to  subsequent  pur- 
chasers, who  may  wish  to  inquire  for  liens  against  the 
lands.    Making  the  index  is  a  work  enjoined  on  the 
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clerk  by  the  law,  for  the  convenience  of  Bnbsequent  pnr- 
chasers,  and  when  doing  it  the  clerk  acts  officially;  and 
while  he  ifi  the  agent,  rather  of  the  law  than  either  of  the 
parties,  he  is  really  doing  a  work  for  the  convenience  and 
benefit  of  subsequent  purchasers,  and  if  he  omits  that 
work,  is  liable  in  damages  to  the  parties  to  be 'benefited 
by  that  work,  namely,  the  purchasers.  Hesse  v.  Marm,^ 
40  Wis.,  560.  Chatham  V,  Bradford^  i>^Q[^.^ZVl,  Bishop 
V.  Sneider,  46  Mo.,  472.  Curtis  v.  Tyner^  24  Vt.,  338. 
Sexton  V.  Rhames^  13  Wis.,  99.  Schell  v.  Stein,  76  Pa. 
St.,  398.  Oreen  v.  Oarrinffton,  16  Ohio  State,  648.  Cook 
V.  Eally  1  Gilm.,  579.  Merrick  v.  Wallace,  19  111.,  486. 
4  Central  Law  Journal,  p.  840.  Throckinorton  v.  Prince, 
28  Texas,  605. 

Schoenheit  <&  Thomas,  and  E.  B.  Stephens,  for  ap- 
pellee, Metz. 

1.  We  think  that  it  is  not  material  in  this  case  to 
decide  whose  duty  it  was  to  see  that  the  entry  on  the 
judgment  record  was  made.  It  is  evident  that  no  lien 
could  be  obtained  until  that  entry  was  made.  We  would, 
however,  submit  to  the  court,  that  as  the  entry  on  the 
judgment  record  is  made  a  condition  precedent  to  the 
obtaining  of  a  lien,  it  was  the  duty  of  the  party  insist- 
ing upon  the  lien  to  see  that  the  statute  was  complied 
with.  Bucham,  v.  Sumner,  2  Barb.,  Oh.  196.  Frost  v, 
Beekma/n,  1  Johns.,  Oh.  299. 

2.  In  states  whose  statutes  are  not  as  favorable  to  our 
view  as  those  of  Nebraska,  it  has  been  held  that  the  in- 
dexing of  a  judgment  is  an  essential  part  of  the  record, 
without  which  the  judgment  is  ineffectual  to  impart 
notice  to  a  subsequent  purchaser.  5  Oentral  Law  Jour- 
nal (April  13-27,  1877),  340,  387,  449.  Freeman  on 
Judgments,  Sec.  343.  Buclian  v,  Sv/mner,  2  Barb.,  Oh. 
165.  Barnes  v.  McCarty,  16  Iowa,  510.  Miller  v.  Brad- 
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ford^  12  Iowa,  14.  Jenning^s  Lessee  v.  Wood^  20  Ohio, 
261.  Jf'rost  V.  Beekma/iij  1  Johns.,  Oh.  288.  Thompson 
V.  Maoky  Harr.  (Mich.),  Ch.  150. 

Maxwell,  J. 

On  the  twenty-first  day  of  September,  1874,  the  state 
bank  of  Brownville,  Nebraska,  recovered  a  judgment 
against  William  Hall  for  the  sum  of  $374.85,  and  costs, 
in  the  probate  court  of  Bichardson  county.  On  the 
thirteenth  day  of  February,  1875,  the  bank  procured  a 
transcript  of  the  judgment,  and  filed  the  same  in  the 
office  of  the  clerk  of  the  district  court  of  Bichardson 
county,  Hall  at  that  time  being  the  owner  of  certain 
real  <  st  itu  in  said  county.  The  cause  of  action  upon 
which  the  judgment  was  recovered  was  a  promissory 
note  given  by  Hall  to  the  bank,  which  was  signed  by 
Theodore  Hill  and  Lewis  Hill  as  sureties;  no  service 
was  had  upon  either  of  the  sureties,  and  no  judgment 
taken  against  them. 

The  transcript  was  entered  on  the  judgment  record  as 
follows: 

"  State  Bank  of  Brownville,  Nebraska,  v.  William 
Hall,  Theodore  Hill,  and  Lewis  Hill,  partners  as  Theo- 
dore Hill  and  Company. 

"  Transcript  from  records  of  probate  court,  filed  Feb- 
ruary 18, 1875. 

"Against  whom  judgment  was  rendered — William 
Hall. 

"  Date  of  judgment,  September  21,  1874. 

"  Amount  of  judgment,  $374.86. 

"Names  of  parties  entitled  to  fees: 

"  Attorney's  fee $30  00 

"  Costs  in  probate  court 5  50  " 

In  the  general  index  to  the  records  of  the  district 
court,  the  entries  were  as  follows: 
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"  PLAnmFFs: 
"  Bank,  the  state  of,  Brownville. 

"  defendants: 
"  Theodore  Hill  and  Co. 

"  JTTDOMENT  DOCKET. 


"  Book, 

1 


64 


Amount, 
$374  85 


Month, 
September  21 


Year, 
1874  " 


"  defendants: 
«  Hill,  Theodore  and  Co. 

"  plaintiffs: 
"State  Bank,  Brownville. 

"judgment  docket: 


"  Book, 
1 


Page, 
64 


Amount, 
$375  85 


Month, 
September  21 


Year, 

1874  " 


On  the  twenty-second  day  of  September,  1875,  Hall 
sold  the  real  estate  in  controversy  to  the  plaintiff  for 
the  sum  of  $2,600,  and  gave  him  a  bond  by  which  he 
obligated  himself  to  execute  a  deed  in  fee  simple  for  the 
premises  on  or  before  the  first  day  of  April,  1876,  upon 
the  payment  of  $2,400,  $100  having  been  paid  at  the 
time  of  the  execution  of  the  bond.  Two  days  thereaf- 
ter the  plaintiff,  with  the  aid  of  the  county  clerk,  exam- 
ined the  county  records,  for  the  purpose  of  ascertaining 
the  condition  of  the  title  to  the  property  in  question, 
and  in  consequence  of  the  general  index  and  the  judg- 
ment record,  or  either  of  them,  failing  to  show  under 
the  letter  "  H  "  that  Hall  was  a  judgment  debtor,  the 
plaintiff  had  no  notice  of  the  filing  of  the  transcript. 

The  deed  from  Hall  and  wife  to  the  plaintiff  is  dated 
March  4,  1876,  and  purports  to  have  been  filed  for 
record  February  13,  1876.  It  is  not  claimed  by  the  de- 
fendants that  the  plaintiff  had  actual  notice  of  the  judg- 
ment until  after  he  had  received  a  deed  for  the  land.    It 
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is  apparent,  therefore,  that  the  mistake  is  in  the  date  of 
the  deed,  and  not  in  the  filing. 

In  March,  1876,  the  bank  caused  an  execution  to  issue 
on  the  judgment,  which  was  levied  upon  the  lands  in 
controversy.  The  plaintiff  commenced  an  action  to  en- 
join the  sale  under  the  execution,  and  on  the  hearing 
the  court  rendered  a  decree  in  his  favor,  to  reverse  which 
the  defendant  brings  the  cause  into  this  court  by  appeal. 

Section  321  of  the  code  of  civil  procedure,  which  took 
effect  September  1, 1873,  provides  that:  "  The  clerk  of 
the  district  court  shall  keep  at  least  eight  books,  to  be 
called  the  appearance  docket,  the  trial  docket,  the  jour- 
nal, the  complete  record,  the  execution  docket,  the 
fee  book,  the  general  index,  and  the  judgment  record." 

Section  322  provides  that:  "On  the  general  index 
he  shall  enter  the  names  of  the  parties  to  any  suit,  both 
direct  and  inverse,  with  the  page  and  book  where  all 
proceedings  in  such  action  may  be  found.  The  judg- 
ment record  shall  contain  the  jvdgment  debtor  and  the 
jiulgment  oreditor^  arranged  alphabetically,  the  date  of 
judgment,  the  amount  of  the  same,  and  the  amount  of 
costs,  with  the  page  and  book  where  the  same  may  be 
found.  Transcripts  of  judgments  from  justices  of  the 
peace,  or  courts  of  probate,  filed  in  the  district  court 
shall  be  entered  upon  said  judgment  record;  and  when- 
ever said  judgment  is  paid  off  and  discharged,  the  clerk 
shall  enter  such  fact  upon  the  judgment  record  in  a  col- 
umn provided  for  that  purpose."    Gen.  Stat.,  529. 

Section  18,  chapter  14,  General  Statutes,  provides: 
*'  That  any  person  having  a  judgment  rendered  by  a 
probate  court  may  cause  a  transcript  thereof  to  be  filed 
in  the  office  of  the  clerk  of  the  district  court  in  any 
county  of  this  state,  and  when  said  transcript  is  so  filed 
and  entered  upon  the  judgment  record^  such  judgment 
shall  be  a  lien  on  real  estate  in  the  county  where  the 
same  is  filed,  and  where  the  same  is  so  filed  and  entered 
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upon  %uclt  judgment  hooh^  the  clerk  of  such  court  may 
issue  execution  thereupon  in  like  manner  as  execution  is 
issued  upon  judgments  rendered  in  the  district  court." 

The  only  question  necessary  to  be  considered  in  this 
case  is,  whether  or  not  indexing  is  an  essential  part  of 
the  record,  without  which  filing  the  transcript  of  the 
judgment  by  the  clerk  of  the  court  would  be  ineffectual 
to  impart  notice  of  the  lien  to  a  subsequent  purchaser. 

It  is  said  that  the  docket  is  an  index  to  the  judgment, 
invented  by  courts  for  their  own  ease,  and  the  security 
of  purchasers,  to  avoid  the  trouble  and  inconvenience 
of  turning  over  the  rolls  at  large.  Tidd's  Practice,  939. 
Freeman  on  Judgments,  Sec.  343. 

A  judgment  is  not  A  specific  lien  on  the  real  estate  of 
the  judgment  debtor.  It  is  merely  a  general  lien  upon 
such  real  estate,  and  is  subject  to  all  prior  liens,  either 
legal  or  equitable.  Rodgera  v.  Bminer^  46  N.  Y.,  879. 
Freeman  on  Judgments,  sec.  878. 

The  lien  of  the  judgment  is  not  an  interest  in  the 
real  estate  of  the  debtor.  The  judgment  creditor  has 
neither  9k  jus  in  re  nor  B,ju8  in  rem^  as  regards  the  debt- 
or's property.  The  lien  merely  confers  the  right  to 
levy  thereon,  to  the  exclusion  of  other  adverse  interests, 
subsequent  to  the  judgment.  Grvevemeyer  v.  Ins,  Co, 
62  Penn.  St.,  342.  Coivrad  v.  Ins.  Co.,  1  Peters,  386. 
Kemper  v.  Adcums^  6  McLean,  507.  Schaffer  v.  Cad- 
wallcbdeTy  86  Penn.  St.,  126.  Thehisson  v.  Smith,  2 
Wheat.,  896. 

In  addition  to  the  general  index  provided  for  by  stat- 
ute, in  which  the  names  of  the  parties,  both  direct  and 
inverse,  shall  be  entered,  it  is  also  provided  that  the 
judgment  record  shall  contain  the  jitdgment  debtor  and 
the  judgment  creditor,  arranged  alphabetically,  etc.  It 
is  apparent,  therefore,  that  the  legislature  intended  that 
an  alphabetical  index  should  constitute  a  part  of  the 
record.    Therefore  judgments,  which  are  valid  as  soon 
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as  rendered,  do  not  become  liens  upon  real  estate  as 
against  subsequent  purchasers,  without  notice,  until 
properly  indexed.  And  such  purchasers  are  not  required 
to  search  for  judgment  liens  further  than  to  examine 
the  proper  index.  Hanoe^s  Appeal^  1  Penn.  St.,  408. 
Ridgway  <&  Cd*B  Appeal^  15  Penn.  St.,  177.  Wood  v, 
ReynoldSy  7  W.  <&  S.,  406.  Buchan  v.  Sumner^  2  Barb., 
Oh.  167.  Braithwaite  v.  Watts,  2  Cromp.  &  J.,  318. 
Freeman  on  Judgments,  sec.  343. 

A  subsequent  purchaser,  however,  is  affected  with 
such  notice  as  the  index  entries  afford ;  and  if  they  are 
of  such  a  character  as  would  induce  a  cautious  and  pru- 
dent man  to  make  an  examination,  he  must  make  such 
investigation,  or  the  failure  to  do  so  will  be  at  his  peril. 
But  the  index  in  this  case  imparted  no  notice  to  the 
plaintiff,  it  being — "  Defendants," — "  Hill,  Theodore  & 
Co." 

It  may  be  questioned  whether  the  entry  of  the  firm 
name  of  the  defendants,  without  their  christian  names, 
creates  a  lien,  but  in  this  case  no  judgment  was  rendered 
against  Theodore  Hill  &  Co. 

It  is  an  indispensable  element  in  a  judgment  record, 
in  order  to  give  subsequent  purchasers  notice  of  the  fil- 
ing of  a  transcript,  that  the  names  of  the  parties,  plain- 
tiff and  defendant,  be  entered  in  the  alphabetical  index. 

Webster  defines  "Index"  to  be — that  which  points 
out — that  which  indicates  or  manifests.  One  great  ob- 
ject of  an  index  is  to  render  the  contents  of  a  book  read- 
ily accessible.  At  this  time,  when  inventions  to  save 
labor  are  in  active  demand,  it  will  not  be  presumed  that 
the  legislature  in  providing  for  an  index  to  the  judg- 
ment record,  intended  it  to  be  a  useless  appendage,  of 
no  validity — a  mere  trap  for  the  unwary,  or  that  a  pur- 
chaser, notwithstanding  the  index,  must  spend  days  or 
weeks  examining  the  records,  in  order  to  ascertain  the 
condition  of  the  title  of  the  property  he  is  about  to  pur- 
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chase.  Such  was  not  the  legislative  intent.  The  index 
affords  a  cheap,  ready,  and  convenient  method  of  ascer- 
taining the  condition  of  the  title  to  real  estate,  and  is 
made  a  part  of  the  record,  and  a  purchaser  may  rely 
upon  it  as  being  correct.  As  to  the  objection  made  by 
the  plaintiff  to  the  judgment  against  Hall,  it  appears 
from  the  record  that  the  court  had  jurisdiction,  and  the 
plaintiff  cannot  now  assail  it  for  irregularities.  The 
judgment  of  the  district  court  is  clearly  right,  and  is 
afSrmed. 

JlTDOMENT  AFFIRMED. 


The  LmooLN  Buildino  &  Saving  Association,  appellee, 

Y.  MiOHABL   GSAHAK,  APPELLANT. 

1.  Corporations.    Though  a  corporation  may  be  bo  defective  as 

to  render  the  franchise  wholly  invalid  in  a  proceeding  again&t 
it  by  the  state ,  still  its  corporate  existence,  when  acting  under 
color  of  a  franchise,  cannot  be  questioned  in  a  suit  where  it 
would  arise  collaterally. 

2.  :  INTBBB8T  ON  LOANS.  Persons  associated  and  incorpo- 
rated under  section  128  and  subsequent  sections  of  Chapter 
XXY  of  the  Revised  Statutes  of  1866,  for  the  transaction  of  law. 
ful  business,  have  no  authority  as  a  corporation  to  charge  and 
receive  interest  on  loans  made  by  them,  to  exceed  the  maximum 
rate  allowed  by  law ;  and  all  loan  contracts  made  by  such  cor- 
poration for  interest  in  excess  of  the  rate  fixed  by  law,  are 
aflfected  with  the  vice  of  usury. 

8.  Statutes.  An  expository  statute,  which  is  substantially  in  the 
nature  of  a  mandate  to  the  courts  to  construe  and  apply  a  for- 
mer law,  not  according  to  Judicial,  but  according  to  legislative 
Judgment,  is  inoperative,  and  cannot  control  the  courts  in  inter- 
preting the  law  and  declaring  what  it  is. 


4.    .    The  making  of  statutory  laws,  and  their  exposition  and 

application  to  cases  as  they  arise,  are  clearly  and  distinctly  two 
different  ftinctions — the  former  is  allotted  by  the  constitution  to 
the  legislature,  the  latter  to  the  courts. 
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This  was  an  appeal  from  a  decree  rendered  in  the  dis- 
trict court  for  Lancaster  connty.  Tried  below  before 
Pound,  J.,  who  fonnd  the  amount  dne  plaintiffs  to  be 
the  sum  of  $220.38,  and  that  there  was  still  to  become 
due  from  the  defendant  Graham  the  sum  of  $10.17  per 
month,  for  each  and  every  month  yet  to  elapse  before 
the  stock  in  the  plaintiffs'  association  shall  become  of 
the  value  of  $200  per  share.  A  decree  was  accordingly 
rendered  directing  the  sale  of  the  mortgaged  premises, 
to  satisfy  said  sum  of  $220.88,  the  surplus,  if  any,  to  be 
retained  in  court  to  abide  the  further  order  thereof; 
plaintiffs  to  pay  the  costs.  From  this  decree  defendant 
appeals. 

Brown^  England  c6  Brovm^  for  appellant 

1.  The  defendant  is  not  estopped  from  denying  the 
legal  organization  of  the  plaintiff,  if  its  incorporation 
was  void.  Wellcmd  Canal  Co.  v.  Hathmoay^  8  Wend., 
480.    Angell  &  Ames  on  Corporations,  858. 

2.  The  act  of  the  legislature  approved  February  18, 
1873,  entitled  ^^  An  act  to  enable  associations  of  persons 
for  raising  funds  to  be  loaned  among  their  members  for 
building  them  homesteads  and  other  purposes,  to  be- 
come bodies  corporate,"  did  not  cure  the  defect  in  the 
plaintiff's  organization.  Said  act  is  unconstitutional 
and  void,  for  the  following  reasons,  to  wit:  (a)  It  con- 
tains two  subjects,  (b)  The  object  is  not  expressed  in 
its  title,  (c)  It  is  retroactive,  and  impairs  the  obliga- 
tion of  contracts  then  existing,  or  what  is  the  same  prin- 
ciple, attempts  to  make  a  contract  where  none  existed 
before  its  enactment.  Constitution  1867,  Art.  I,  Sec. 
12.  Sedgwick  on  Con.  Law,  192.  Cooley  on  Con.  Lim., 
869.     Medford  v.  Learned^  16  Mass.,  215. 

3.  The  evidence  clearly  proves  the  transaction  to  have 
been  usurious.    Rieein  v.  The    William  Tdl  Saving 
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Fund  Association^  39  Penn.  St.,  137  and  164.  Philan- 
thropic Association  v,  McITnigkt,  35  Penn.  St.,  470. 
Melvill  V.  American  Benefit^  etc.j  33  Barb.,  103.  Mv^ 
tual  Savings  Ba/nk  v.  Willcox,  24  Conn.,  147. 

Harwood  cfe  Ames^  for  appellee. 

1.  The  constitutional  provision  to  which  the  act  is 
said  to  be  obnoxious,  has  been  frequently  construed,  and 
it  has  been  universally  held  that  any  matter  properly 
connected  with  the  subject  named  in  the  title  and  calcu- 
lated to  carry  out  its  spirit  and  object  is  included  therein, 
within  the  meaning  of  the  constitution,  and  may  pro}>- 
erly  be  included  in  the  act.  TvMle  v,  Si/rovt^  7  Minn., 
464.  People  v.  State  Ins.  Co.^  19  Mich.,  392.  McOas- 
Tin  V.  State,  44  Ind.,  161.  State  v.  Tovm  of  Union^  33 
N.  J.  L.,  360.  Simpson  v.  BaiVy,  3  Oregon,  816.  The 
People  V,  CommissionerSy  47  N.  Y.,  601.  It  appears 
distinctly  from  the  title  of  this  act,  that  its  object  is  to 
authorize  the  incorporation  of  associations  to  transact 
just  such  a  business  as  is  transacted  by  the  plaintiff,  and 
the  legalizing  of  such  incorporations  already  existing 
is  a  proper  part  of  the  subject  matter. 

2.  The  contract  is  not  usurious  within  the  meaning 
of  our  statute  on  the  subject  of  interest.  The  transac- 
tion is  a  mutual  one,  by  which  the  borrower  profits  to 
as  great  a  degree  as  members  who  do  not  borrow,  and  is 
equally  interested  in  the  allowance  of  premiums,  and 
the  prompt  payment  of  interest  and  dues.  The  dues, 
however,  have  properly  nothing  to  do  with  the  foan,  and 
do  not  affect  its  character  one  way  or  the  other.  They 
are  paid  solely  in  consideration  of  membership  and  for 
the  purpose  of  raising  a  fund  to  be  loaned,  and  are  de- 
mandable  equally  from  those  who  borrow  and  those  who 
do  not.  The  interest  is  at  12  per  cent,  the  rate  allowed 
by  law,  and  may  as  well  be  paid  monthly  as  in  any 
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other  way.  The  principal  sum  advanced  or  loaned  to  the 
member  is  never  to  be  repaid,  and  the  penalties  are  de- 
mandable  only  in  case  of  a  default  of  payment,  whether 
by  borrowers  or  non-borrowers,  and  at  the  worst  cannot 
be  regarded  otherwise  than  in  the  light  of  the  penalty  to 
a  common  law  bond.  As  they  are  incurred  or  not,  at  the 
option  of  the  payor,  they  cannot  be  construed  to  make 
the  contract  usurious.  What  can  be  so  construed  is 
not  apparent  Lucas  v.  Oreenmll  B.  Ass.y  22  Ohio 
St.,  839.  Citizens  Mvtval  Loan  Ass.  v.  Webster^  25 
Barb.,  263.  Burbage  v.  Cottow^  8  Eng.  L.  and  Eq.  R, 
57.  Spencer  v.  TildeUy  6  Oow.,  144,  149.  Hall  v.  Dog- 
gettj  6  Cow.,  652.  Cumming  v.  Williams^  4  Wend., 
680.    Hall  V.  Hoggartj  17  Wend.,  280. 

Gantt,  Oh.  J. 

This  is  an  appeal  from  a  decree  rendered  in  an  action  to 
foreclose  a  mortgage.  The  plaintiff  claims  to  be  a  cor- 
poration, organized  under  the  general  incorporation  laws 
of  this  state.  From  the  record  in  the  case,  it  appears 
that  the  defendant  was  a  shareholder  in  the  association 
of  ten  shares  of  stock;  that  he  purchased  one  thousand 
dollars,  being  equal  in  amount  to  five  shares  of  stock; 
that  he  executed  the  mortgage  in  question  in  the  case  to 
plaintiff  for  the  sum  of  one  thousand  dollars,  but  ac- 
tually received  on  the  loan  only  $517.60,  and  that  the 
balance  of  the  one  thousand  dollars  was  retained  by 
plaintiff  as  a  bonus  on  the  loan.  Upon  taking  the  loan 
and  execution  of  the  mortgage,  the  five  shares  held  by 
the  defendant  reverted  to  the  association.  It  further 
appears  from  plaintiff's  own  testimony  that  during  the 
years  1872,  1873,  and  1874,  the  defendant  made  pay- 
ments on  this  loan  and  five  shares  which  had  reverted 
to  the  association  in  the  aggregate  to  the  amount  of 
$356.31. 
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The  first  defense  to  this  action  is,  that  the  '^  Lincoln 
Building  and  Saving  Association  was  not  a  corporation 
duly  organized  under  the  laws  of  the  state,"  but  "  that 
the  plaintiff  was  organized  for  an  illegal  purpose  to 
evade  and  violate  the  laws  of  the  state  on  the  subject  ot 
interest,  and  was  illegal,  and  all  its  acts  void."  This  is 
not  a  denial  of  the  corporate  existence  of  the  associa-  * 
tion,  but  substantially  an  allegation  that  it  was  ille- 
gally incorporated  for  an  illegal  purpose. 

In  Abbott  V.  Omaha  Sindting  Co.^  4  Neb.,  420,  it  is 
held,  that  "  in  order  to  establish  a  corporation  it  is  neces- 
sary to  show  user  of  a  corporate  franchise  by  an  associa- 
tion of  persons,  though  the  organization  may  be  so  de- 
fective as  to  render  the  franchise  wholly  invalid  in  a  pro- 
ceeding against  it  by  the  state,"  but  '^  the  existence  of 
such  corporation,  acting  under  color  of  a  franchise,  cannot 
be  questioned  in  a  suit  where  it  would  only  arise  collater- 
ally, because  the  state,  the  party  chiefly  concerned,  could 
not  be  heard  by  counsel."  Buffalo  Railway  v.  Ca/ty^ 
26  N.  T.,  77. 

The  second  defense  to  the  action  is  the  plea  of  usury. 
It  was  admitted  that  the  association  was  incorporated  un- 
der section  123,  and  subsequent  sections  of  chapter  XXY, 
of  the  general  incorporation  laws  of  this  state.  B.  S. 
1866,  p.  232.  Gen.  Stat.  1873,  p.  198.  Section  123  pro- 
vides, that  "  any  number  of  persons  may  be  associated 
and  incorporated  for  the  transaction  of  any  lawful  busi- 
ness." Sections  124  and  137  grant  and  define  the  cor- 
porate powers  of  the  association,  and  provide  that  it 
may  "  make  by-laws,  not  inconsistent  with  any  existing 
laws,  for  the  management  ot  its  affairs."  Now,  at  the 
time  the  plaintiff  was  incorporated.  Chapter  XXVIII  of 
tie  Kevised  Statutes  of  1866  provided  that  the  rate  of 
interest  upon  a  loan  or  forbearance  of  money  should  not 
exceed  twelve  per  cent  per  annum.  But  article  seven 
of  the  articles  of  the  association  provides  that  the  funds 
14 
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of  the  association  shall  be  put  up  at  auction  and  sold  to 
the  member  who  shall  offer  the  highest  bonus  therefor, 
^  and  that  he  shall  execute  his  mortgage  to  the  as8ocia> 
tion  for  the  full  amount,  which  shall  bear  interest  at  the 
rate  of  twelve  per  cent  per  annum,  payable  monthly; 
and  that  the  purchaser  of  two  hundred  dollars  shall  be 
^eld  to  have  received  his  final  dividend  on  one  share  of 
stock,  which  shall  revert  to  the  association.  Hence,  it 
seems  that,  although  the  plaintiff  claims  to  be  a  build- 
ing and  saving  association,  yet  according  to  the  facts  in 
the  case,  when  considered  in  the  light  of  the  laws  under 
which  it  was  incorporated,  and  under  which  the  loan 
was  contracted,  it  clearly  appears  to  be  an  institution 
organized  to  loan  out  its  funds  at  usurious  rates  of  inter- 
est, in  such  manner,  and  to  receive  payment  in  such  way, 
as  to  evade  the  penalties  of  the  usury  laws.  But,  how- 
ever ingenious  such  device  may  be  contrived,  it  cannot 
receive  the  sanction  of  the  courts,  because  it  is  a  viola- 
tion of  "existing  laws  ;"  and  therefore  the  transaction 
between  the  parties  in  this  case  must  be  treated  as  a 
mere  loan  of  money,  under  a  contract  which  is  tainted 
with  the  vice  of  usury.  Reiser  v.  Tell  Association,  39 
Pa.  St.,  142.  Denny  v.  West  Phila.  S.  d:  B,  Associa- 
tion, 39  Pa.,  St.,  156.  Melville  v.  Am.  Benefit  B.  A., 
83  Barb.,  114. 

The  loan  was  contracted  and  the  mortgage  was  execu- 
ted on  the  second  day  of  August,  1872,  and  the  plaintiff 
had  no  authority  in  law  to  receive  a  bonus  or  usurious 
interest  upon  the  loan  made  by  it.  It  has  been  held 
several  times  by  this  court,  that  if,  "  by  the  terms  of  the 
contract  between  the  lender  and  the  borrower,  the  lender 
receives  or  reserves  a  greater  rate  of  interest  than  the 
maximum  allowed  by  law,  such  contract  is  affected  with 
the  vice  of  usury;  and  it  makes  no  difference  whether 
the  usurious  interest  is  expressed  in  terms  in  the  instru- 
ment given  for  the  payment  of  the  debt  created  by  the 


JAlSrUARY  TERM,  1878.  179 

Lincoln  Building  and  Saving  Association  t.  Graham. 

loan,  or  whether  it  is  taken  as  a  bonus,  or  secured  by 
anj  other  corrupt  agreement,  device  or  shift,  at  the  time 
of  the  contract"    RicJux/rds  v.  Kotmtze^  4  Neb.,  200. 

But  it  is  contended  on  the  part  of  the  plaintiff,  that 
all  the  acts  and  contracts  of  the  association  were  legal- 
ized and  made  valid  and  binding  by  the  act  of  February 
18,  1873,  entitled  *^  An  act  to  enable  associations  of  per- 
sons for  raising  funds  to  be  loaned  among  their  members 
for  building  them  homesteads,  cmd  other  purjposw^  to  be- 
come bodies  corporate."  The  words  **and  other  pur- 
poses "  must  be  treated  as  a  mere  nullity,  because  they 
express  nothing,  as  a  compliance  with  the  constitutional 
provision  which  declares  that  ^^no  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title." 

Then,  the  title  is  simply  to  enable  associations  of  per- 
sons to  become  bodies  corporate  for  the  purposes  ex- 
pressed. But  section  three  legalizes  ^^  all  contracts  and 
loans  made  by  any  corporation  or  association  already 
formed,"  under  chapter  XX  V  of  the  Bevised  Statutes  of 
1866,  with  any  member  thereof,  and  section  four  defines 
what  ^^  shall  be  deemed  in  law  a  waiver  of  anything  in 
such  contract  or  loan  that  might  be  deemed  usurious  in 
the  same  under  the  laws  of  this  state,  at  the  time  the 
same  was  made  and  securities  given."  And  we  are  now 
asked  to  disregard  the  vested  rights  accrued  to  defendant 
by  virtue  of  the  laws  under  which  the  contract  was  made, 
and  to  'determine  the  rights  of  the  parties  under  the 
act  of  1873.  To  do  so  would  not  only  give  this  act  a 
retroactive  operation,  but  it  would  also  give  effect  to  an 
expository  law  in  which  one  legislature  attempts  to  in- 
terpret the  statutes  written  by  another  legislature  seven 
years  before,  and  thereby  adjudicate  upon  private  rights 
which  had  accrued  under  the  former  laws.  The  law  un- 
der which  the  loan  was  made,  not  only  inhibited  the 
bonus  reserved  by  the  plaintiff,  but  it  also  gave  the  de- 


180  SUPREME  COURT  OF  NEBRASKA, 

Lincoln  Building:  and  Saving  Association  y.  Graham. 

fendant  the  right  to  protect  himself  against  the  pay- 
ment of  such  usury,  and  save  his  property  from  sach 
nsurioas  exactions.  This  is  a  vested  right  under  the 
law,  of  which  the  constitutional  provision  declares  he 
shall  not  deprived,  and  therefore  it  seems  plain  that 
this  act  of  1873  must  be  destitute  of  a  retroactive  force, 
not  only  because  it  is  judicial,  but  also  because  it  con- 
travenes that  provision  of  the  constitution  which  de- 
clares that  no  person  shall  be  deprived  of  his  life,  liberty, 
or  property  without  due  process  of  law.  It  is  well  un- 
derstood, as  a  ftindamental  principle  in  our  system  of 
government,  that  the  making  of  statutory  laws,  and 
their  exposition  and  application  to  cases  as  they  arise, 
are  clearly  and  distinctly  two  different  functions;  the 
former  is  allotted  by  the  constitution  to  the  legislature, 
the  latter  to  the  courts. 

Again,  the  two  sections  referred  to  are  not  in  the  na- 
ture of  a  declaratory  statute,  nor  are  they  in  the  nature 
of  a  curative  act;  but  they  purport  to  be  an  interpre- 
tation of  former  laws,  and  are  substantially  in  the  nature 
of  a  mandate  to  the  courts  to  construe  and  apply  the 
former  laws,  not  according  to  judicial,  but  according  to 
legislative  judgment.  Can  the  legislatare  exercise  such 
judicial  authority?  By  Art.  II,  of  the  constitution,  the 
powers  of  the  government  are  divided  into  three  distinct 
departments,  '^the  legislative,  executive,  and  judicial, 
and  no  person  or  collection  of  persons,  being  one  of 
these  departments,  shall  exercise  any  power  properly 
belonging  to  either  of  the  others,"  except  as  therein 
expressly  directed  or  permitted.  Hence  tlie  powers  of 
the  legislature  are  to  enact  laws,  not  to  expound  them ; 
and  the  powers  of  the  courts  are  to  interpret  the  law, 
declare  what  it  is,  and  apply  it  to  cases  as  they  arise. 

In  respect  of  the  small  amount  exacted  from  the  de- 
fendant as  fines,  it  is  only  necessary  to  observe  that  the 
law  under  which  the  plaintiff  was  incorporated  did  not 
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give  it  authority  to  impose  such  fines,  and  therefore  the 
amount  so  paid  must  be  applied  in  discharge  of  the 
debt  pro  tamJbo. 

We  conclude  that,  according  to  the  law  under  which 
the  ]oan  was  contracted,  the  transaction  between  the 
parties  must  be  treated  simply  as  a  loan  of  money,  and, 
under  our  statute  relating  to  interest,  the  plaintiff  is 
entitled  to  receive  only  the  principal  of  the  debt  con- 
tracted, less  the  bonus  reserved  and  the  payments 
actually  made  by  the  defendant  to  the  plaintiff;  and 
after  making  these  deductions,  we  find  there  is  still  due 
to  the  plaintiff,  on  the  debt,  the  sum  of  $161.39.  There- 
fore the  usual  decree  will  be  rendered  for  plaintiff  for 
the  amount  so  found  in  its  favor,  and  the  plaintiff  to 
pay  the  costs. 

Decree  AoooBDmaLY. 


The  Lincoln  Building  &  Saving  Association,  appellee, 
V.  C.  S.  Benjamin  and  £.  Benjamin,  appellants. 

Pee  Cubiam.  This  case  being  in  all  respects  similar 
to  that  of  the  Lincoln  Building  &  Saving  Association  v. 
Michael  Graham,  it  is  only  necessary  to  remark  that  for 
the  reasons  given  in  that  case,  the  loan  contracts  in  this 
must  be  held  as  usurious.  The  two  loans  aggregate 
the  sum  of  one  thousand  dollars;  but  it  is  admitted  the 
defendants  received  only  $590,  the  balance  having 
been  reserved  by  plaintiff  as  a  bonus  on  the  loans.  It 
is  also  admitted  that  the  defendants  have  paid  on  these 
loans,  in  all,  the  sum  of  $388.56.  Now,  under  the  law 
relating  to  interest,  the  plaintiff  is  entitled  only  to  the 
payment  of  the  principal  of  the  debt  contracted  by  the 
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loan,  less  the  bonus  reserved  and  the  payments  aetnallj 
made  by  the  defendant.  After  making  these  dednctionsi 
we  find  there  is  dae  to  the  plaintiff,  on  the  two  loans, 
a  balance  of  $20  L.44.  Therefore  the  asnal  decree  will 
be  rendered  for  plaintiff  for  the  amount  so  found  dae  in 
favor  of  plaintiff;  the  plaintiff  to  pay  the  costs. 

Dbobbs  aooobdingly. 


7    1821  

17    470 
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J  If^    Steite  Axtell,   plaintiff  in  sbbob,  v.   Thomas  F. 

Wabdsn,  defendant  in  ebbob. 

1.  Exemption.    When  the  head  of  a  family  resides  upon  lands 

owned  by  him  as  a  homestead,  he  cannot  receive  the  benefit  of 
the  exemptions  provided  by  section  521  of  the  code. 

2.    :    HOMESTEAD.    It  is  matter  of  no  consequence  whether 

the  lands  so  occupied  by  him  as  a  homestead  have  been  entered 
under  the  homestead  or  pre-emption  laws  of  congress,  or  under 
the  act  permitting  purchase  of  lands,  known  as  ^*  offered  lands." 

8.     :     HOMESTEAD  OK  PUBLIC  LANDS  OF  THE  UNITED  STATBS. 

When  a  person  has  entered  lands  under  the  homestead  act  of 
congress,  and  has  resided  upon  and  cultivated  the  same  over 
five  years,  and  in  all  respects  has  complied  with  the  require- 
ments of  the  law,  he  is  the  real  owner  of  such  lands;  the  Uni- 
ted States  holds  the  legal  title  simply  as  trustee  for  such  owner, 
without  any  interest  in  such  lands,  except  a  mere  special  inter- 
est for  the  amount  of  unpaid  fees. 

Ebbob  to  the  district  court  for  Jefferson  county. 
Tried  below  before  Weavbb,  J. 

John  Saaorij  for  plaintiff  in  error. 

This  plaintiff  was  within  the  statutory  provisions. 
He  was,  it  is  true,  the  owner  of  various  parcels  of  land 
in  that  county,  but  as  none  was  subject  to  exemption  as 
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a  homestead  under  the  laws  of  this  state,  he  stood  in 
the  same  position  as  though  he  had  no  lands,  town  lots, 
etc  A  government  "homestead"  is  a  very  different 
thing  from  a  "  homestead  "  under  the  laws  of  this  state. 
It  is  not  of  the  same  nature  or  quality.  It  does  not 
proceed  from  the  same  source,  and  a  government  home- 
steader does  not  and  cannot  claim  it  or  anything  per- 
taining to  it  under  the  laws  of  this  state.  The  thing 
itself  and  all  of  its  qualities,  attributes,  rights,  perqui- 
sites, and  privileges,  proceed  from  and  are  governed  and 
regulated  by,  not  the  laws  of  this  state,  but  the  United 
States.  We  take  it  to  be  conclusive  against  a  person's 
claim  to  a  government  homestead,  when  it  is  shown  or 
admitted  as  a  fact  that  he  is  residing  on  lands  or  town 
lots  which  are  subject  to  exemption  as  a  homestead  un- 
der the  laws  of  the  state.  We  are  not  aware  of  any 
holding  that  a  residence  or  occupancy  of  a  government 
homestead  is  a  satisfaction  of  the  provisions  of  the  laws 
of  this  state. 

Brovm,  England  <&  Bravm^  for  defendant  in  error, 
cited  Bellinger  v.  White,  6  Neb.,  401.  43  Tex.,  199. 
Hagenhuck  v.  Heed,  8  Neb.,  17.  Jarvis  v.  Hnffnicm^ 
43  Oal.,  316.  Kirkaldie  v.  Larrahee,  81  Cal.,  456.  If 
the  plaintiff  had  povsession,  use,  and  occupation  of  his 
homestead;  if  he  held  such  homestead  as  owner  under  a 
valid  legal  contract;  if  upon  his  death  his  homestead 
would  descend  to  his  widow  or  heirs;  if  he  was  legally 
liable  to  pay  taxes  thereon,  even  without  completing  his 
proofs;  if,  more  than  that,  he  had  power  to  pledge, 
mortgage,  and  even  sell  his  homestead  land,  he  must 
certainly  be  an  owner  of  such  homestead  within  the 
meaning  of  our  statutes  for  the  purposes  of  this  action, 
and  therefore  not  entitled  to  the  exemption  of  $500 
worth  of  personal  property  claimed,  and  the  judgment 
of  the  district  court  in  this  action  ought  to  be  afSrmed. 
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Cpon  a  judgment  he  obtained  against  the  plain tiiS*  in 
error,  in  the  district  court  of  the  county,  the  defendant 
in  error  caused  an  execution  to  be  issued,  by  virtue  of 
which  the  sheriff  levied  on  personal  property  of  the 
plaintiff,  on  the  26th  of  June,  1876,  and  afterwards  sold 
the  same. 

By  an  agreed  statement  of  facts,  it  is  admitted  that 
the  plaintiff  is  the  head  of  a  family,  and  that  he  filed 
an  inventory  of  his  personal  property,  as  required  by 
law,  for  the  purpose  of  availing  himself  of  the  exemp- 
tions under  section  521  of  the  civil  code.  It  is  also  ad- 
mitted that  at  the  time  the  judgment  was  rendered,  the 
plaintiff  was  the  owner  of  two  hundred  and  forty  acres 
of  lands  in  the  county;  that  of  these  lands  one  piece  of 
forty  acres  has  been  sold  for  taxes,  and  there  was  a  lien 
on  the  same  against  Thomas  Axtell,  from  whom  he  pur- 
chased the  same;  that  pursuant  to  a  verbal  agreement 
previously  made,  he  deeded  one  hundred  and  sixty  acres 
of  these  lands,  being  the  north-west  quarter  of  section 
twenty-two,  in  township  three  north,  of  range  two  east, 
to  his  son.  It  is  further  admitted  that,  on  the  28th  of 
October,  1869,  the  plaintiff,  under  the  act  of  congress, 
entered  the  north-west  quarter  of  section  twenty-one,  in 
the  township  and  range  aforesaid,  as  a  homestead,  and 
has  since  that  date  continuously  resided  thereon,  and  did 
in  all  respects  comply  with  the  requirements  of  the 
homestead  laws.  Under  this  state  of  facts,  the  plaintiff 
in  error  insists  that  he  was  entitled  to  personal  property 
exempt  from  forced  sale  on  execution  to  the  value  of 
five  hundred  dollars;  and  brought  this  action  in  the  dis- 
trict court  to  recover  damages  for  selling  the  property  so 
levied  and  sold  nipon  the  execution. 

Section  621  of  the  code  provides  that "  all  heads  of 
families,  who  have  neither  lands,  town  lots,  or  houses 
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subject  to  exemption  as  a  homestead,  under  the  laws  of 
this  state,  shall  have  exempt  from  sale  on  execution  the 
sum  of  five  hundred  dollars  in  personal  property." 

Now,  according  to  the  facts  admitted,  exclusive  of  the 
forty  acres  sold  for  taxes  and  the  land  deeded  to  his  son, 
the  plaintijS*  owned  two  hundred  acres  of  lands,  and 
resided  on  one  hundred  and  sixty  acres  of  these  lands  as 
his  homestead.  We  think  this  fact  is  decisive  of  the 
case.  The  proposition  that  a  person  having  secured  a 
homestead  under  the  acts  of  congress,  by  complying  in 
all  respects  with  the  requirements  of  the  laws,  is  entitled 
to  have  exempt  from  sale  on  execution  personal  property 
to  the  value  of  five  hundred  dollars,  unless  he  owns 
other  lands,  lots,  or  houses  also,  as  a  homestead,  cannot 
receive  the  sanction  of  the  law.  The  law  provides  one 
homestead  only  for  the  head  of  a  family,  and  while  he 
resides  upon  and  enjoys  all  the  rights  and  privileges  of 
such  homestead,  he  cannot  receive  the  benefits  of  the 
exemptions  provided  by  section  621 ;  these  exemptions 
are  designed  for  those  only  who  own  neither  lands,  town 
lots,  or  houses  as  a  homestead.  A.nd  it  is  matter  of  no 
importance  whether  the  lands  so  occupied  as  a  home- 
stead have  been  entered  under  the  homestead  or  pre- 
emption laws  of  congress,  or  under  the  law  permitting 
the  purchase  of  lands  known  as  "  offered  lands." 

The  plaintiff  in  this  case  has  continuously  resided  on 
his  homestead  over  six  years,  and  it  is  held  in  Bellinger 
V,  White^  5  Neb.,  401,  that  "by  residing  upon  and  cul- 
tivating the  land  for  more  than  five  years,  he  could 
complete  his  title  at  any  time  by  making  final  proof  and 
paying  the  fees  required  by  law.  The  United  States  did 
not  o^n  the  lands,  but  held  them  simply  as  a  trustee, 
having  no  interest  therein  except  a  mere  special  interest 
for  the  amount  of  unpaid  fees.  The  plaintiff  was  the 
real  owner,  and  could  not  be  deprived  of  the  title  except 
through  his  own  neglect."     And  in  Cheney  v.  WhitSy 
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Ihidy  261,  it  is  held  that  '^  the  mere  delay  of  the  officers 
of  the  government,  in  such  case,  in  issuing  the  evidence 
of  the  title — the  patent — could  not  be  held  to  deprive 
him  of  the  right  to  make  such  disposition  of  the  land, 
either  by  deed  or  mortgage,  as  he  might  desire." 

Therefore,  the  plaintiff  being  the  owner  of  the  one 
hundred  and  sixty  acres  of  land,  upon  which  he  resided 
as  his  homestead,  he  was  not  entitled  to  the  benefits  of 
the  exemptions  provided  by  section  621.  He  was,  how- 
ever, entitled  to  the  benefits  of  the  exemptions  provided 
for  in  section  530,  and  for  aught  that  appears  in  the  rec- 
ord, he  may  have  availed  himself  of  the  benefit  of  such 
exemptions. 

Finding  no  error  in  the  judgment  of  the  court  below, 

the  same  is  affirmed. 

Judgment  affibmed. 


^7  454f    Stbttb   Axtell,    plaintiff    m    sbbob,   v.  Thomas  F. 

Warden,  defendant  in  ebbob. 

1.  TX&w  TriaL  In  a  petition  for  a  new  trial,  under  section  818  of 
the  civil  code,  on  the  ground  of  newly-discovered  evidence,  it 
IB  not  sufficient  to  alle^  that  the  plaintiff  "  has  learned,  since 
the  term  of  the  court  and  the  trial,"  certain  matters  constituting 
the  grounds  for  a  new  trial ;  the  allegations  must  be  affirma- 
tively stated,  and  not  upon  information. 

3.    .    In  such  case,  the  law  requires  the  moving  party  to  show 

that  he  has  exercised  reasonable  diligence  to  discover  and  pro- 
duce such  evidence  at  the  trial ;  and  his  failure  to  do  so  deprives 
him  of  all  claim  to  a  new  trial. 

8.    .    The  petition  is  liable  to  demurrer,  if  It  does  not  state 

facts  sufficient  to  entitle  him  to  a  new  trial,  when  they  are  ad- 
mitted to  be  true. 

Ebbob   to   the  district  court  for    Jefferson  connty. 
Tried  below  before  Weavbe,  J. 
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John  Saxon^  for  plaintiff  in  error. 

The  petition  sets  up  as  a  ground  of  reversal  and  new 
trial,  a  fraudulent  concealment  of  facts  on  the  part  of 
defendant,  which,  if  known,  would  have  resulted  in  a 
verdict  in  favor  of  the  plaintiff  instead  of  the  defend- 
ant. 

Both  the  facts  and  the  concealment  of  .them  are  ad- 
mitted by  the  demurrer. 

Is  it  fraud,  or  fraudulent  practice,  for  a  party  to  an 
action  to  conceal  from  the;  court  and  jury  facts,  which,  if 
divulged,  must  necessarily  defeat  him  in  his  case,  and 
give  the  verdict  to  his  adversary?  We  think  it  is,  when 
those  facts  so  concealed  within  his  own  knowledge, 
would  not  tend  to  his  conviction  of  a  criminal  offense. 
They  are  not  privileged  otherwise;  and  his  oath  as  a 
witness,  requiring  him  to  testify  the  truth,  the  wliole 
truths  etc.,  is  violated  if  he  do  conceal  them.  Freeman 
on  Judgments,  sections  99,  100,  489,  490,  491,  493,  and 
authorities  cited.  Did  the  plaintiff  use  due  diligence! 
This  question,  we  submit,  must  be  answered  by  the  court 
upon  the  allegations  of  the  petition  as  admitted  by  the 
demurrer.  The  judgment  was  erroneous,  because  given 
upon  demurrer.  The  code  does  not  provide  for  such  a 
proceeding  in  these  cases. 

Brotorty  England  <&  Brown^  for  defendant  in  error, 
cited:  Gren.  Stat.  678,  sees.  314  and  318.  Heady  v. 
Fvfhbiimy  3  Neb.,  366.  Barry  v.  Blumenthaly  32  Mo., 
29.  Mays  v.  Deaver^  1  Iowa,  216.  Jenryy  Lind  Co,  v, 
Bov3€Ty  11  Cal.,  194.  Arnold  v.  Sl'a(/(/8j  35  Cal.,  684. 
Caldioell  v.  Dickson^  29  Mo.,  227.  Moss  v,  Vroman^ 
5  Wis.,  147.  The  petition  did  not  set  forth  the  newly 
discovered  evidence,  and  was  insufficient  for  that  reason. 
3  Graham  &  Wat.  on  New  Trial,  1071,  1067.  She]>- 
herd  V,  Shepherd^  5  Halsted,  250.    Lesste  of  Lvdlow 
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Heira  v.  Park^  4  Ohio,  44.  Suggs  v,  Anderson^  12 
Geo.,  461.  Ewmg  v.  McConnell^  1  A.  K.  Marsh  (Ky.), 
188.    Albert  v.  Woodhury^  22  Me.,  246. 

Gantt,  Oh.  J. 

This  is  an  application  by  petition  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence. 

The  original  action  was  brought  by  defendant  in  error 
against  the  plaintiff  in  error,  to  recover  damages  for 
property  burned  up  by  a  prairie  fire,  alleged  to  have 
been  set  out  on  the  eleventh  of  November,  1873,  by 
plaintiff.  The  plaintiff  in  his  petition  states  as  ground 
for  a  new  trial:  Firsts  "that  he  has  learned  since  said 
term  of  court  and  said  trial,  that  one  O.  0.  Burch  and 
one  Isaac  Packer  *  *  did  each  of  them  set  out  a 
prairie  fire  on  or  near  their  respective  premises,  on  the 
eleventh  day  of  November,  1873,"  and  that  thes^  fires 
ran  upon  the  premises  and  burned  the  property  of  de- 
fendant. Second^  that  the  "  defendant  had  knowledge 
of  the  setting  out  of  said  fires  by  Packer  and  Burch 
when  he  commenced  his  action  against  this  plaintiff," 
'and  fraudulently  concealed  the  same.  In  the  verifica- 
tion to  the  petition,  the  plaintiff  "  on  oath  says,  that  he 
believes  the  facts  stated  "  therein  are  true.  Upon  these 
statements  rest  all  the  other  allegations  in  the  petition; 
and  they  constitute  the  grounds  upon  which  the  plain- 
tiff bases  his  right  to  a  new  trial — and  the  second 
statement  necessarily  depends  on  the  first.  It  will 
therefore  be  observed  that  the  statement  in  the  petition 
is  not  one  of  fact  in  respect  of  the  matter  stated,  but  is 
upon  information,  and  the  affidavit  merely  states  a  belief 
in  this  information.  Does  such  an  allegation  constitute 
sufficient  grounds  to  support  the  petition? 

The  rule  seems  to  be  well  settled  that  upon  a  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, the  application  must  be  accompanied  with  the 
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affidavit  of  the  witness  by  whom  the  alleged  facts  can  be 
proved,  so  that  the  court  may  be  able  to  judge  of  its 
force  and  effect;  and  the  application  will  be  denied  if 
supported  only  by  the  affidavit  of  the  party  interested, 
unless  sufficient  cause  is  shown  why  that  of  the  witness 
cannot  be  produced.  8  Oraham  &  Waterman  on  New 
Trial,  1021.  Oummma  v.  Walden^  4  Blackf.,  308.  And 
on  the  question  of  diligence  the  party  should  negative 
every  circumstance  from  which  negligence  may  be  in- 
ferred {Crazier  v.  Cooper^  14  111.,  141.  Laflin  v.  Her- 
rinffton,  17  111.,  403);  and  the  allegation  ^^that  the  wit- 
ness knew  a  material  fact  which  he  did  not  disclose  fur- 
nishes no  excuse,  if  he  was  not  questioned  as  to  it;"  for 
if  he  was  not  interrogated  as  to  the  matter  ^^  it  will  indi- 
cate such  want  of  diligence  as  to  deprive  the  party  of 
all  claim  for  a  new  trial  on  the  ground  of  newly  discov- 
ered  evidence."  3  Graham  &  Waterman  on  New  Trials, 
1029. 

Now  in  view  of  these  general  principles  in  regard  to 
an  application  by  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  it  seems  very  clear  that 
when  the  application  is  made  by  petition,  undei*  section 
318  of  the  civil  code,  the  party  must  state  in  his  petition 
facts,  which,  if  admitted  to  be  true,  constitute  sufficient 
grounds  to  grant  a  new  trial;  and  the  facts  must  be  af- 
firmatively stated,  and  not  merely  upon  information.  If 
any  other  rule  were  adopted  it  would  open  the  door  to 
endless  applications  for  new  trials. 

In  Arnold  v,  Skaggs^  35  Cal.,  687,  it  is  held  that  in 
an  application  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  it  is  not  sufficient  for  the  moving 
party  to  state  what  he  has  learned  certain  persons  know 
about  the  matter  and  that  he  believes  the  same  to  be 
true. 

In  Caldwell  v.  Dickson^  29  Mo.,  228,  it  is  said  that 
**  it  is  not  enough  for  the  moving  party  to  swear  that  he 
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is  informed^  and  believes,  or  has  learned  that  new  evi- 
dence has  been  discovered,  or  a  new  witness  has  been 
found."  The  issue  to  be  raised  in  an  application  by  peti- 
tion for  a  new  trial,  is  not  whether  the  plaintiff  ^^  has 
learned  "  certain  matters  since  the  trial.  On  the  con- 
trary, it  must  be  an  issue  upon  facts  affirmatively  stated 
in  the  petition.  It  has  been  determined  upon  demurrer 
that  it  is  not  a  sufficient  averment  of  facts  in  a  petition 
to  state  the  plaintiff  is  so  informed.  1  Madd.^  565. 
^ord  V.  Peering,  1  Vesey,  Jr.,  77. 

Again,  this  case  comes  within  that  provision  of  the 
code,  under  which  a  new  trial  may  be  granted  on  the 
ground  of  "  newly  discovered  evidence,  material  for  the 
party  applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial."  This 
statute  requires  the  party  to  use  reasonable  diligence  to 
discover  and  produce  the  evidence  at  the  trial,  and  his 
failure  to  do  so  deprives  him  of  all  claim  to  a  new  trial; 
but  in  the  case  at  bar,  the  petition  does  not  contain  any 
averment  that  the  plaintiff  exercised  any  such  diligence 
whatever,  nor  does  it  give  any  reason  why  he  did  not  do 
so.  This  defect  in  the  petition  is  fatal.  Svlley  v. 
Kmhl,  30  Iowa,  278. 

In  conclusion,  it  only  remains  to  remark  that  the  gen- 
eral rule   is   that  when  the  objection  to  a  petition  or 
pleading  appears  upon  its  face,  advantage  may  be  taken 
of  it  by  demurrer.    And  the  demurrer  only  admits  what 
i^  we]I  pleaded,  and  as  the  petition  in  this  case  is  not 
well  pleaded,  it  receives  no  aid  from  the  technical  ad- 
mission.    J£vans  v.  Instine,  6  Ohio  118.   The  judgment 
of  the  court  below  must  be  affirmed. 
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Joseph  B.  Lowbib  and  othebs,  plaintiffs  in  ebbob,  y. 

Gkobgb  B.  Feanob,  dkfbhdant  ra  eeeob.  ,^ 

_M    Wl 

1.  Praotioe:    ekrob:    kxcbptions.    When  errors  of  law  and  ir-  ~7  191 

regularities  occurring  at  the  trial  are  the  grounds  on  which  a  .^^^ 
new  trial  is  moved,  in  order  to  entitle  a  party  to  a  review  of  the 
decision  of  the  court  on  the  motion  an  exception  is  necessary. 

2.  :  BBBOR8  MUST  BE  8PBCIFICALLT  POiHTED  OUT.  In  pro- 
ceedings in  error,  if  the  petition  below  set  forth  a  good  cause  of 
action,  in  a  matter  within  the  jurisdicliojn  of  the  court,  in  order 
to  obtain  a  review  of  the  judgment,  the  particular  ground  upon 
which  it  is  claimed  to  be  erroneous  must  be  specifically  pointed 
out;  otherwise  it  will  be  presumed  that  the  judgment  is  right 

8.    :    SPECIAL  FINDING:     WAIVER  OF.    Where  the  court  is 

requested  under  tHe  statute  to  state  its  findings  of  fact  and  of 
law  separately,  and  omits  to  do  so,  if  no  exception  be  taken,  this 
will  be  considered  as  a  waiver  of  the  demand,  and  an  acqui- 
escence in  a  general  finding  upon  the  issues. 

Ebbob  to  the  district  court  for  Seward  conntj.  Tried 
below  before  Post,  J. 

If.  S.  SooUy  for  plaintiff  in  error. 

George  B.  Fi'cmoe^  pro  se. 

Lake,  J. 

* 

This  was  an  action  by  the  defendant  in  error  to  fore- 
close a  mortgage  executed  by  the  plaintiffs  in  error  to 
Henry  Wortendyke  as  security  for  the  payment  of  a 
promissory  note,  payable  to  the  order  of  said  Worten- 
dyke, and  by  him  assigned  to  the  defendant.  The  an- 
swer set  up  the  defense  of  a  usurious  consideration, 
which  was  known  to  the  defendant  when  he  received  the 
note.  All  of  the  allegations  respecting  the  usury  were 
put  in  the  issue  by  the  reply. 
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On  the  trial  the  plaintiffs  in  error,  with  a  view  of  ex- 
cepting to  the  decisions  of  questions  of  law,  requested 
the  court  to  state  its  conclusions  of  fact  and  law  separ- 
ately, as  is  provided  in  section  297  of  the  code  of  civil 
procedure.  This,  however,  the  court  did  not  do,  but 
found  generally  for  the  defendant  in  error,  and  there- 
upon decreed  a  sale  of  the  mortgaged  premises  to  pay 
the  amount  found  to  be  due.  To  this  decree  there  was 
simply  a  general  exception. 

The  next  step  in  the  case  was  a  motion  for  a  new  trial 
on  the  grounds: 

First.  That  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 

Second,  Errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendants  at  the  time. 

Third.  Irregularities  in  the  proceedings  of  the  court 
by  which  said  defendants  were  prevented  from  having  a 
fair  trial. 

On  the  hearing  of  this  motion  a  conditional  order  was 
entered  ^^  that  the  same  be  sustained  unless  the  said 
plaintiff,  George  B.  France,  remit  the  sum  of  $96."  The 
remitment  was  accordingly  made,  and  thereupon  the 
motion  for  a  new  trial  was  overruled.  To  this  order  no 
exception  was  taken,  so  that  we  must  presume  that  the 
parties  were  then  satisfied  with  the  result. 

The  case,  however,  is  brought  to  this  court  for  review, 
and  several  errors  are  assigned,  the  first  of  which  is, 
that:  "  The  court  erred  in  rendering  judgment  for  the 
plaintiff  in  the  said  action."  As  an  assignment  of 
error  this  is  altogether  too  general  to  be  regarded.  No 
reason  is  given  for  the  supposition  that  the  court  erred 
in  giving  this  judgment.  It  is  not  denied  that  the  pe- 
tition sets  forth  a  good  cause  of  action,  nor  that  the  evi- 
dence was  ample  to  sustain  i^.  When  this  is  the  case, 
in  a  matter  within  the  jurisdiction  of  the  court,  the 
particular  ground  on  which  it  is  claimed  that  the  judg- 
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ment  is  erroneous  must  be  specifically  pointed  out,  or  it 
will  be  presumed  to  be  right. 

The  second  error  assigned  is,  that  ^^  the  judgment  is 
too  large."  fiy  this  we  suppose  is  intended  that  it  is 
for  more  than  was  really  due  on  the  note.  But  even  if 
this  be  the  fact  there  is  nothing  in  the  record  from  which 
it  can  be  known.  The  judgment  is  within  the  amount 
claimed  by  the  petition,  and  the  evidence  not  having 
been  preserved  we  must  presume  it  to  have  been  ample 
to  justify  the  court  in  its  findings. 

The  third  error  complained  of  is  the  failure  of  the 
court  ^  to  find  specifically  upon  the  matters  in  issue  as 
requested  by  the  defendants."  There  can  be  no  doubt 
that  the  case  was  one  in  which  the  court  might  be  re- 
quired, if  requested,  to  state  its  findings  of  fact  and  law 
separately,  and  the  refusal  or  failure  to  do  so,  if  properly 
availed  of,  would  be  good  cause  for  reversal.  In  this 
case,  however,  the  record  shows  no  exception  on  this 
ground  at  the  rendition  of  the  judgment,  nor  is  the  fail- 
ure to  comply  with  this  request  even  suggested  in  the 
motion  for  a  new  trial.  This  must  be  considered  as  a 
waiver  of  the  demand,  and  an  acquiescence  in  a  general 
finding. 

Several  other  errors  are  assigned,  but  they  ar^  such  as 
necessarily  depend  upon  the  testimony  produced  on  the 
trial,  and  there  being  no  bill  of  exceptions,  nor  agreed 
statement  of  what  the  evidence  was,  they  are  ^  not  in  a 
situation  to  be  considered. 

JxTDGlCENT  AFFIBMSD. 
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Oharlxs  H.  Fbet,  PLAurrnrF  nr  bbbob,  t.  Wmszsl 
Dbahos,  dbfbndaht  in  bbbob. 

1.    Practice:     prbsuhftion.     In  a  proceeding  in  error  every 
presumption  must  be  in  favor  of  the  correctness  of  the  judg- 
'    ment  of  the  court  below.    It  is  only  ^  for  errors  appearing  on 
the  record  "  that  the  Judgment  of  a  district  court  can  be  prop- 
erly reveraed. 

%  BepIeTin :  damages  :  byidencs.  Where  in  an  action  of  re- 
plevin tried  to  the  court  without  a  jury  it  was  found  that  the 
use  of  the  property  while  held  by  the  plaintiff  was  worth  $519, 
and  that  during  the  same  time  the  property  had  depreciated  in 
value  $218,  but  neither  of  these  items  having  been  allowed  a$ 
damageif  and  the  testimony  not  having  been  preserved :  Held, 
that  there  was  no  means  of  ascertaining  whether  they  ought  to 
have  been  allowed  as  damages  or  not,  but  that  the  inference  to 
be  drawn  from  the  fact  that  the  court  below  did  not  allow  them 
is,  that  the  evidence  did  not  warrant  it. 

8.    :  :    .   If  the  property  of  a  Judgment  debtor, 

in  his  possession  or  under  his  control,  be  seized  by  a  sheriff  in 
execution,  and  afterwards  replevied  fl*om  him  by  one  having 
no  interest  therein,  the  true  measure  of  the  officer's  damages  is 
its  value  together  with  interest  from  the  time  it  was  taken.  But 
in  such  case  the  defendant  should  not  have  damages  for  the  deten- 
tion or  use  of  the  property  in  addition  to  its  value,  for  this 
would  be  compensating  him  twice  for  the  same  injury. 

4.    :    :    .     But  where  the  property  is  levied  on, 

not  in  the  possession  of  the  Judgment  debtor,  but  in  the  pos- 
session of  the  plaintiff,  who  is  holding  it  under  a  purchase  made 
in  good  faith,  but  from  a  person  having  no  authority  to  sell  it, 
the  debtor  laying  no  claim  whatever  to  it,  the  propriety  of  per- 
mitting the  officer,  in  addition  to  the  full  amount  due  on  his 
executions,  to  recover  also  for  the  benefit  of  the  debtor  may 
well  be  doubted. 


:  :  .  It  is  the  duty  of  the  court,  upon  find- 
ing the  defendant  entitled  to  property  replevied  from  him,  to 
proceed  to  assess  adequate  damages  in  his  favor.  The  **  right 
of  possession  only  *'  carries  with  it  the  right  to  have  at  least 
nominal  damages,  independent  of  proof  of  any  actual  loss  sus- 
lained.    But  the  failure  to  assess  damages  can  be  corrected  only 
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by  motion  for  a  new  trial,  and  the  preservation  of  all  the  evi- 
dence bearing  on  the  question. 

While  a  Judgment  in  favor  of  the 


defendant  for  a  return  of  the  property  which  fails  to  award  at 
least  nominal  damages,  is  for  that  reason  technically  defective, 
still  if  it  conform  in  this  respect  to  the  finding  of  fact  which 
is  not  questioned  bj  motion  for  a  new  trial,  the  Judgment  will 
not  be  reversed  on  that  ground. 

This  was  a  petition  in  error  to  reverse  a  judgment  of 
the  district  coart  for  Ouming  county.  The  case  came 
before  this  court  in  1877,  and  is  reported  6  Neb.,  1.  At 
the  adjourned  November  term,  1877,  of  the  district 
court  of  Cuming  county,  held  January,  1878,  the  case 
was  again  tried.  A  jury  being  waived,  a  trial  was  had 
to  the  court,  and  a  special  finding  of  the  facts  and  the 
law  made.  After  finding  that  the  plaintiff  in  replevin 
had  no  interest  in  the  property,  and  was  not  entitled  to 
the  possession  of  the  sanie,  but  that  the  defendant  was 
entitled  to  the  possession  by  virtue  of  a  levy  thereon 
as  the  property  of  the  Grange  Company  of  Cuming 
county,  under  two  executions,  in  favor  of  the  First 
National  Bank  of  Omaha,  and  against  said  Grange  Com- 
pany, the  court  found  as  a  matter  of  law,  that  the  de- 
fendant, having  only  a  special  interest  in  the  property 
was  entitled  to  recover  to  the  extent  of  such  special  in- 
terest only,  and  rendered  judgment  accordingly.  Fur- 
ther facts  appear  in  the  opinion. 

Crawford  &  McLaughlmy  for  plaintiff  in  error. 

1.  When  the  suit  is  between  the  general  owner,  or  a 
special  property  man,  or  one  having  only  a  lien  on  the 
property,  as  by  levy  under  execution,  and  a  mere  stran- 
ger, the  measure  of  damages,  as  against  such  stranger, 
is  Ae  full  value  of  the  property  and  damages  for  the  de- 
tention-according to  the  general  rule;  and  if  the  party 
recovering  has  only  a  special  property  in  the  goods,  he 
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recovers  the  balance  for  the  general  owner,  to  whom  he 
Ib  responsible  for  any  excess  after  satisfying  his  lien. 
Sedgwick  on  Damages,  Sec.  482,  483,  and  501.  S  Par- 
sons on  Oont.,  118.  Hays  v.  Riddle^  1  Sand.,  248. 
Btick  V.  Bernson,  S4  N.  Y.,  383.  Booth  v.  Abelnum^  20 
Wis.,  *22.  Bawley  v.  GibbSy  14  Johns.,  385.  Brizee  v. 
Maybeey  21  Wend.,  144.  Field  on  Damages,  Sec.  837. 
Fallon  V.  Ma/iming^  35  Mo.,  271.  Frei  v,  Vogd^  40  Mo., 
149.  IngersoU  v.  Van  BoJckMn^  7  Cow.,  670,  and  note. 
Chamherlam  v.  Shawj  28  Pick.,  278.  Augier  v.  Tautony 
1  Gray,  621.  Byde  v.  CooksoUj  21  Barb.,  92.  2  Green- 
leaf  on  Evidence,  Sec.  649.    White  v.  Webby  15  Conn.,  302. 

2.  Judgment  must  conform  to  finding.     Black  v. 
Wintergtem,  6  Neb.,  224. 

3.  The  valne  of  the  use  of  the  property  during  the 
time  of  detention  may  be  recovered  where  the  property 
has  a  usable  value,  such  as  a  horse,  wagon,  steam  en- 
gine, etc  Allen  v.  Fox^  51  N.  Y.,  662.  WUliama  v. 
Phelps,  16  Wis.,  *81.  Field  on  Damages,  Sec.  826. 
Morga/n  v.  Raynolds,  1  Mont  (Ter.),  163.     Clapp  v. 

Walters^  2  Tex.,  130.  Da/rby  v.  Caasawayy  2  H.  &  J., 
413.  Butler  v.  Mehrmgj  16  111.,  488.  McOavook  v. 
Chamherlai/ny  20  Ind.,  219.  So  also  may  damages  be 
recovered  for  any  deterioration  of  property  while  de- 
tained. Field  on  Damages,  Sec  831.  Gordon  v,  Jenny, 
16  Mass.,  456. 

R,  F.  Stevenson,  for  defendant  in  error,  cited  School 
District  v.  Shoemaker,  5  Neb.,  86.  ffewson  v,  Sajffhi,  7 
Ohio,  687.  Pugh  v.  Calloway,  10  Ohio  State,  488. 
Jemnings  v.  Johnson,  17  Ohio,  154.  Lati/mer  v.  Motter, 
26  Ohio  State,  482.  The  defendant  in  error  would  not 
be  liable  for  damages  for  unlawftil  detention  to  the  true 
owner  until  after  demand,  it  having  been  shown  that  he 
obtained  his  title  to  the  property  from  the  Milbum 
wagon  company,  who  purchased  the  same  at  a  chattel 
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mortfi^age  sale,  and  certainly  if  he  would  not  be  liable  to 
the  true  owner  for  damages  of  that  character,  there  be- 
ing no  demand  on  him  for  the  property,  he  cannot  be 
held  to  respond  to  a  party  who  only  has  a  special  inter- 
est in  the  property.    Atihur  v.  Wallace^  8  Kan.,  267. 

Lake,  J. 

It  should  not  be  forgotten  that  every  presumption 
must  be  in  favor  of  the  correctness  of  the  judgment  of 
the  court  below.  It  is  only  ^^  for  errors  appearing  on  the 
record "  that  the  judgment  of  a  district  court,  can 
be  properly  reversed.  Oode  of  Civil  Procedure,  Sec. 
582.  As  to  all  questions  of  fact  they  must  stand  as 
found  by  the  court  below,  there  being  no  evidence  before 
us,  nor  any  foundation  laid  for  their  review.  The  only 
questions,  therefore,  which  we  can  consider  concern  the 
judgment  pronounced  upon  the  facts  as  found. 

The  substance  of  the  findings  of  fact  is:  Firsts  That 
the  defendant  in  error,  who  was  plaintiff  below,  pur- 
chased the  property  in  question  at  a  public  sale,  and  in 
good  faith,  but  from  one  who,  as  it  appears,  was  a 
stranger  to  the  title,  and  that  consequently  he  ^^  did  not 
have  the  right  of  possession  of  the  said  goods  and  chat- 
tels at  the  commencement  of  the  action."  This  pur- 
chase was  made  ^'  on  the  sixth  day  of  December,  1875," 
and,  although  not  so  expressly  found,  still  we  think  it 
reasonably  inferable,  before  the  executions  hereafter 
referred  to  were  levied  upon  the  property.  In  other 
words  that  at  the  time  the  executions  were  levied 
the  property  had  been  purchased  by  the  defendant  in 
error,  who  then  had  it  in  his  possession,  under  an  honest 
claim  of  ownership.  Second^  That  the  plaintiff  in 
error  "  was  by  virtue  of  two  executions  to  him  directed 
as  sheriff  of  Cuming  county  *  *  *  entitled  to  the 
possession  of  said  goods  and  chattels  at  the  commence- 
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meiit  of  this  action.  That  said  executions  are  unsatisfied; 
then  there  was  due  tliereon  the  sum  of  four  hundred  and 
eighteen  dollars  and  fifty-one  cents,  the  amount  of  said 
executions  and  interest  to  date  of  this  judgment,  to- 
gether with  costs,"  &c.  Thirds  ^^  That  at  the  time  the 
property  was  replevied  it  was  of  the  value  of  one  thou- 
sand and  ten  dollars,  and  that  the  value  of  the  use  of 
said  chattels,  during  the  time  of  the  detention  by  the 
plaintiff,  is  five  hundred  and  sixteen  dollars,  and  that 
said  goods  and  chattels  have  depreciated  in  value  since 
the  commencement  of  this  action  in  the  sum  of  two 
hundred  and  eighteen  dollars." 

The  record  further  shows  that:  ^^  The  court  finds,  as 
question  of  law  on  the  facts  stated,  that  defendant  (plain- 
tiff in  error)  should  have  return  of  the  property,  or,  on 
failure  to  return,  damages  to  the  amount  of  his  special 
interest  as  sheriff,  being  the  amount  of  the  two  execu- 
tions, together  with  interest  from  the  commencement  of 
this  action  to  date,  and  his  costs  expended."  And  a 
judgment  substantially  conforming  to  these  conclusions 
of  law  was  thereupon  rendered. 

The  main  grounds  of  objection  to  this  judgment  are: 
First.  That  with  the  order  for  the  return  of  the  prop- 
erty there  was  not  also  included  damages  equal  to  the 
full  value  of  its  use,  together  with  its  depreciation  in 
value  while  held  by  the  defendant  under  the  order  of 
replevin.  Second.  That  on  the  contingency  of  a  non- 
return of  the  property  the  damages  were  limited  to  the 
amount  called  for  by  the  two  executions,  whereas  it  is 
contended  that  the  recovery  ought  to  have  been  in  a  sum 
equal  to  its  full  cash  value  at  the  time  it  was  re- 
plevied, together  with  the  value  of  its  use  while  the 
plaintiff  in  error  was  deprived  of  its  possession. 

Of  the  first  of  these  objections  it  may  be  said,  that  if 
the  plaintiff  in  error  had  been  the  real  owner  of  the 
property  the  rule  contended  for  would  probably  have 
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been  applicable,  but  not  necessarily  so,  as  to  at  least  a 
portion  of  it 

In  the  case  of  Ba/mey  v,  DougldWy  22  Wis.,  464,  it 
was  held  that  the  owner  of  a  steam  engine  conld  not  re- 
cover for  its  nse  during  the  time  it  was  wrongfully  de- 
tained without  showing  that  he  was  in  a  situation  to 
use  it,  and  was  prevented  from  doing  so  by  such  deten- 
tion. And  this  we  think  is  a  reasonable  rule.  It  does  not 
appear  whether  this  property  was  in  use  or  not.  In  this 
case  it  is  true  that  the  court  found  from  the  evidence 
that  the  use  of  the  property  while  held  by  the  defendant 
in  error  was  worth  $519,  and  that  during  the  same  time 
it  had  depreciated  in  value  $218,  but  whether  under  the 
evidence  these  items  ought  to  have  been  allowed  as 
damages  we  have  no  means  of  ascertaining.  The  infer- 
ence to  be  drawn  from  the  fact  that  the  court  below  did 
not  allow  them  is,  that  the  evidence  did  not  warrant  it. 
As  to  the  depreciation  in  the  value  of  the  articles,  this 
may  have  been  without  the  slightest  fault  on  the  part  of 
the  defendant  in  error,  and  under  such  circumstances  as 
would  make  it  most  unjust  to  hold  him  accountable  for  it. 
If  the  property  of  a  judgment  debtor,  in  his  posses- 
sion, or  under  his  control,  be  seized  by  a  sheriff  in  exe- 
cution, and  afterwards  replevied  from  him  by  one  hav- 
ing no  interest  therein,* the  true  measure  of  the  officer's 
damages  is  its  value,  together  with  interest  from  the 
time  it  was  taken.     Buck  v.  Rermen^  84  N.  Y.,  388. 

White  V.  Webh^  16  Conn.,  802.  Hall  v.  Jermess^  et  al.y 
6  Kan.,  856.  But  in  such  case  the  defendant  should  not 
have  damages  for  the  detention,  or  use  of  the  property, 
in  addition  to  its  value,  for  as  is  well  said  in  Qarrett  v. 

Wood^  8  Kan.,  281,  '*  this  would  be  compensating  him 
twice  for  the  same  injury."  But  in  this  case,  as  before 
shown,  the  defendant  in  error,  at  the  time  of  the  levy, 
was  in  the  peaceful  possession  of  the  property  under  a 
claim  of  ownership,  and  for  aught  that  appears  with  no 
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one,  save  the  plaintiff  in  error  with  his  executions,  ques- 
tioning the  soundness  of  his  title*  It  does  not  appear  that 
the  execution  debtor  himself  laid  any  claim  whatever  to  it. 
Under  these  circumstances  the  propriety  of  permitting  the 
ofScer,  in  addition  to  the  full  amount  due  on  the  execu- 
tions, to  recover  for  the  benefit  of  such  debtor  may  well 
be  doubted. 

Section  191  of  the  code  of  civil  procedure,  concerning 
repleviQ,  provides  that:  ^^  In  all  cases  where  the  prop- 
erty has  been  delivered  to  the  plaintiff,  where  the  jury 
shall  find  upon  issue  joined  for  the  defendant,  they  shall 
also  find  whether  the  defendant  bad  the  right  of  prop- 
erty, or  the  right  of  possession  only,  at  the  commence- 
ment of  the  suit;  and  if  they  find  either  in  his  favor, 
they  shall  assess  such  damages  as  they  think  right  and 
proper  for  the  defendant,  for  which,  with  costs  of  suit, 
the  court  shall  render  judgment  for  the  defendant" 

In  this  case  the  court,  by  consent  of  the  parties,  took 
the  place  of  the  jury  in  the  determination  of  questions 
of  fact,  and  found,  not  that  the  defendant  in  the  ac- 
tion '^  had  the  right  of  property,"  which  we  have  reason 
to  suspect  might  have  been  proper,  but  merely  that  he 
was  '^  entitled  to  the  possession  of  said  goods  and  chat- 
tels at  the  commencement  of  the  action,"  and  omitting 
altogether  to  assess  damages,  except  contingently  upon 
a  non-return  of  the  property. 

It  was  the  duty  of  the  court,  upon  fiinding  that  the  de- 
fendant was  entitled  to  the  possession  of  the  property,  to 
have  proceeded  to  assess  adequate  damages  in  his  favor 
as  the  statute  directs.  The  "right  of  possession  only  " 
carries  with  it  the  right  to  have  nominal  damages  at 
least,  independent  of  proof  of  any  actual  loss  sustained. 
But  an  error  of  this  sort  can  be  corrected  only  by  a  mo- 
tion for  a  new  trial,  and  the  preservation  of  all  the  tes- 
timony bearing  on  the  question. 

Section  7,  of  an  act  to  amend  the  code  of  civil  pro 
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cedare  pasBed  Febraary  26, 1873,  provides  what  sort  of 
judgment  shall  be  rendered  on  the  several  findings  that 
may  be  had  in  replevin  cases.  It  enacts  that:  ^^The 
judgment  in  the  cases  mentioned  in  sections  one  hundred 
and  ninety,  and  one  hundred  and  ninety-one,  and  in  sec- 
tion one  thousand  and  forty-one  of  said  code,  shall  be 
for  the  return  of  the  property,  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  or  the  value  of  the  posses- 
sion of  the  same,  and  for  damages  for  withholding 
said  property  and  costs  of  suit."  Gten.  Stat,  p.  713. 
Now  while  this  judgment,  in  failing  to  award  at  least 
nominal  damages  with  a  return  of  the  property,  is 
not  technically  correct,  still  it  follows  strictly  the  find- 
ings of  fact,  and  in  all  other  respects  conforms  in  all  es- 
sential particulars  to  this  section  of  the  statute.  We  see 
nothing  in  this  judgment  prejudicial  to  the  plaintiff  in 
error,  and  therefore  it  must  be  affirmed. 

Judgment  affibmed. 


7  901 

8  807 


Max  Rich,  plaintiff  in  ebbob,  v.  The  State  National 
Bane  of  Lincoln,  Nebbasea,  defendant  in  ebbob. 

1.    Banks:     contract  by  officers:    bstoppbl.    O.,  the  presi- ^gl  *i 
dent  of  a  bank,  informed  one  R.  that  they  were  about  to  reor 
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ganize  the  bank,  and  that  if  he  would  act  as  director  thereof,  |  a  886 


and  his  firm  would  give  the  bank  all  their  business  as  thej  had  7  ^qi 
done  before,  and  use  their  influence  in  its  behalf,  that  they  ^  ^^^ 
would  give  him  ten  shares  of  the  stock.  R  accepted  the  propo- 
sition, and  was  elected  and  served  as  a  director,  and  the  firm  of 
which  he  was  a  member  continued  to  do  business  with  the 
bank.  Held,  1st,  that  the  agreement  was  a  sufilcient  considera- 
tion to  entitle  R.  to  the  ten  shares  of  stock.  2d.  That  the  presi- 
dent professing  to  act  for  the  bank  in  the  transaction,  and  the 
bank  receiving  the  benefits  derived  from  the  contract,  thereby 
ratified  his  action. 
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2.  Practice  in  Supreme  Court.  Ordinarily  where  cases  pend- 
ing in  the  supreme  court  are  reached  in  their  regular  order  on 
the  docket,  they  will  not  be  passed  to  the  foot  of  the  docket  or 
continued,  except  by  consent  of  both  parties. 

8.    :    AGKBBMSNTS  OF  ATTORNEYS.    Written  agreements  of 

attorneys,  or  those  entered  into'by  them  in  open  court,  in  regard 
to  the  disposition  of  cases,  will  be  enforced;  but  oral  agree- 
ments,  entered  into  out  of  court,  will  not  be  recognized  or  con- 
sidered. 

4.  Banks :    poweb  of  officebs.    As  a  rule,  the  officers  of  a  bank 

are  held  out  to  the  public  as  having  authority  to  act  according 
to  the  usage  and  course  of  business  of  such  institutions,  and 
their  acts,  within  the  scope  of  their  authority,  bind  the  bank  in 
favor  of  persons  having  no  knowledge  to  the  contrary. 

5.    :    .    No  officer  of  a  bank  can  bind  it  by  a  promise 

to  pay  a  debt  which  the  corporation  does  not  owe,  and  was  not 
liable  to  pay,  unless  the  bank  authorized  or  has  ratified  the  act: 
but  ratification  is  equivalent  to  original  authority  to  act  in  the 
matter,  and  corporations  are  bound  in  the  same  manner  as 
natural  persons. 

Ebbob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Poxjot),  J. 

Mason  <6  Whedon^  for  plaintiff  in  error. 

Browfij  Engla/nd  ds  Browrij  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  brought  an  action  in  the  district  court 
of  Lancaster  county  against  the  defendant  to  recover 
the  value  of  ten  shares  of  the  stock  of  the  State  National 
Bank,  which  it  is  claimed  the  defendant  has  wrongfdlly 
converted  to  its  own  use.  The  stock  is  alleged  to  be  of 
the  value  of  $1,400. 

The  defendant  in  answer  to  the  petition  of  the  plain- 
tiff, denied  all  the  facts  therein  contained,  except  that 
the  defendant  was  a  corporation. 

On  the  trial  of  the  cause,  the  court  directed  the  jury 
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to  find  a  verdict  for  the  defendant,  to  which  the  plaintiff 
excepted.  The  court  having  overruled  a  motion  for  a 
new  trial,  rendered  judgment  dismissing  the  case.  The 
case  is  brought  into  this  court  by  petition  in  error. 

On  the  trial  of  the  cause  the  plaintiff,  against  the 
defendant's  objection,  introduced  in  evidence  a  copy  of 
the  list  of  names  and  residences  of  shareholders  of  the 
State  National  Bank  as  it  existed  on  the  first  Monday  of 
July,  1874,  from  which  it  appeared  that  the  plaintiff 
was  credited  at  that  time  with  ten  shares  of  the  stock  of 
the  bank. 

It  also  appears  in  evidence  that  the  plaintiff  was  elect- 
ed one  of  the  directors  of  the  bank  in  January,  1874, 
and  continued  to  act  in  that  capacity  until  the  following 
January. 

Section  5146  of  the  Eevised  Statutes  of  the  United 
States  (Statutes  at  Large,  vol.  13,  102)  provides  that: 
^'  Every  director  must  own,  in  his  own  right,  at  least  ten 
shares  of  the  capital  stock  of  the  association  of  which 
he  is  a  director." 

Section  5147  provides  that:  "  Each  director,  when 
appointed  or  elected,  shall  take  an  oath  that  he  will,  so 
far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  the  association,  and  will  not 
knowingly  violate,  or  willingly  permit  to  be  violated, 
any  of  the  provisions  of  this  title;  that  he  is  the  owner, 
in  good  faith  and  in  his  own  right,  of  the  number  of  shares 
of  stock  required  by  this  title,  subscribed  by  him  or  stand- 
ing in  his  name  on  the  books  of  the  association,  and  that 
the  same  is  not  hypothecated,  or  in  any  way  pledged  as 
security  for  any  loan  or  debt." 

The  plaintiff  testified  that  in  January,  1874,  Owen, 
the  president  of  the  bank,  sent  for  him  and  informed 
him  that  there  would  be  a  new  organization  of  the  bank. 
He  states  that  he  informed  Owen  that  he  did  not  think 
that  Oppenheimer,  of  his  firm,  ^'  would  stay  with  the 
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bank."  Next  day  he  was  sent  for  again,  and  informed 
that  they  had  concluded  that  if  he  would  act  as  director 
of  the  bank,  and  give  them  all  their  business,  as  thej 
had  done  before,  and  use  their  influence,  they  being  one 
of  the  oldest  firms  in  the  city,  and  doing  a  heavy  busi- 
ness with  the  bank,  that  they  would  give  him  ten  shares 
of  their  stock.  That  he  told  them  that  he  would  accept 
the  proposition,  and  in  pursuance  of  that  agreement 
they  had  done  all  their  business  with  the  bank,  and  he 
had  acted  as  director  thereof.  The  witness  also  testified 
that  he  was  informed  there  were  no  certificates  of  stock, 
and  that  it  would  be  transferred  on  the  books  of  the 
bank.  He  also  testified  that  the  business  of  the  firm 
amounted  to  from  $60,000  to  $80,000  per  year;  that  he 
never  demanded  his  certificates  of  stock  until  after  the 
failure  of  the  firm  of  which  he  was  a  member;  that  at 
the  time  he  made  the  demand  the  officers  of  the  bank 
refused  to  deliver  the  same  to  him. 

The  agreement  entered  into  by  the  plaintiff  for  the 
firm  of  which  he  was  a  member,  with  the  president  of 
the  bank,  appears  to  have  been  fully  carried  out  on  the 
part  of  his  firm,  and  is  a  sufficient  consideration  to  sus- 
tain the  contract  for  the  stock  in  question.  The  presi- 
dent was  professing  to  act  for  the  bank,  and,  so  far  as 
appears,  the  bank  ratified  his  action  by  receiving  the 
benefits  derived  from  the  contract. 

Under  the  circumstances  developed  by  the  testimony 
in  this  case,  it  may  be  that  the  bank  is  estopped  from 
denying  that  the  plaintiff  is  the  owner  of  the  stock  in 
controversy,  but  as  this  question  was  not  discussed  on 
the  argument,  we  will  not  examine  it.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Bbvessed  and  semanded. 
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Upon  application  for  leave  to  file  a  motion  for  a  re- 
hearing, the  following  opinion  was  filed: 

Maxwbll,  J. 

L  The  defendant  asks  leave  to  file  a  motion  for  a 
rehearing  in  the  case,  assigning  as  grounds  therefor  that 
the  cause  was  disposed  of  without  argument  made  or 
brief  furnished  on  the  part  of  the  defendant,  and  that 
the  failure  of  the  defendant  to  file  a  brief  was  occasioned 
by  misapprehension,  etc. 

Rule  II  of  this  court  provides,  that  all  causes  from 
the  same  judicial  district  shall  be  placed  together  on  the 
docket  in  the  numerical  order  of  the  several  districts, 
commencing  with  the  first  judicial  district;  and  they 
shall  be  taken  up  and  heard  in  this  order,  allowing  one 
week  for  hearing  causes  from  each  judicial  district. 
This  arrangement  is  made  for  the  convenience  of  attor- 
neys who  desire  to  argue  their  causes  orally  before  the 
court.  Gases,  however,  may  be  submitted  on  behalf  of 
either  or  both  of  the  parties  at  any  time,  upon  filing 
briefs  of  the  points  relied  on. 

It  is  our  desire  to  afford  attorneys  every  reasonable 
facility  to  properly  present  the  points,  relied  on  by  them, 
to  the  court.  But  ordinarily,  where  cases  are  reached 
in  their  order,  some  disposition  must  be  made  of  them ; 
and  they  will  not  be  passed  to  the  foot  of  the  docket  ex- 
cept by  consent  of  both  parties.  The  failure  to  observe 
this  practice  would  occasion  great  inconvenience  to 
attorneys,  and  would  obstruct  and  delay  the  hearing  of 
causes. 

Written  agreements  of  attorneys,  or  oral  agreements 
entered  into  by  them  in  open  court  in  regard  to  the  dis- 
position of  cases,  will  be  enforced;  but  oral  agreements 
entered  into  out  of  court  will  not  be  recognized  or  con- 
sidered. 
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II.  It  is  claimed  that  the  court,  in  the  decision  of 
the  case,  overlooked  important  questions  both  of  law 
and  fact. 

The  action  was  brought  to  recover  the  Dalite  of  ten 
shares  of  the  stock  of  the  State  National  Bank,  claimed 
to  be  of  the  value  of  $1,400,  and  which  the  plaintiff 
alleges  the  defendant  unlawfully  converted  to  its  own 
use.  As  a  general  rule,  the  officers  of  a  bank  are  held 
out  to  the  public  as  having  authority  to  act  according  to 
the  usage  and  course  of  business  of  such  institutions,  and 
their  acts,  within  the  scope  of  their  authority,  bind  the 
bank  in  favor  of  third  persons  having  no  knowledge  to 
the  contrary.  Minor  v.  Mechanics  Bank,  1  Peters,  46. 
Framkfort  Bank  v,  Johnson^  24  Me.,  490.  Merchants 
Bank  v.  State  Bank^  10  Wall.,  604.  Cook  v.  State 
National  BamJc^  62  N.  Y.,  96. 

And  it  may  also  be  laid  down  as  a  rule,  that  no  officer 
of  a  bank  can  bind  it  by  a  promise  to  pay  a  debt  which 
the  corporation  does  not  owe,  and  was  not  liable  to  pay, 
unless  the  bank  authorize  or  has  ratified  the  act.  SaUin 
Bank  v.  Olouoester  Bank^  17  Mass.,  1.  Merchants  Bank 
•  V.  Manne  BanJcy  3  Gill.,  97, 

Section  86  of  the  act  of  congress  of  June  8,  1864,  pro- 
vides that  no  association  shall  make  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capital  stock,  nor 
be  the  purchaser  or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be  necessary  to  prevent  a 
loss  upon  a  debt  previously  contracted  in  good  faith; 
and  stock  so  purchased  or  acquired  shall,  within  six 
months  from  the  time  of  its  purchase,  be  sold  or  dis- 
posed of  at  public  or  private  sale,  in  default  of  which  a 
receiver  may  be  appointed  to  close  up  the  business  of 
the  association. 

Section  40  provides  that  ^'  the  president  and  cashier  of 
every  such  association  shall  cause  to  be  kept,  at  all 
times,  a  full  a/nd  correct  list  of  the  names  amd  residences 
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of  all  the  shareholderB  in  the  association,  and  the  num- 
ber of  shares  held  by  each,  in  the  office  where  its  busi- 
ness is  transacted;  and  such  list  shall  be  subject  to  the 
inspection  of  all  the  shareholders  and  creditors  of  the 
association,  and  the  officers  authorized  to  assess  taxes 
under  state  authority,  during  business  hours  of  each  day 
in  which  business  may  be  legally  transacted,  and  a  copy 
of  9uch  listj  on  the  first  Monday  of  July  in  each  year, 
verified  by  the  ocUh  of  such  president  or  cashier,  shall  be 
transmitted  to  the  comptroller  of  the  currency." 

Section  5  provides,  that  associations  for  carrying  on 
the  business  of  banking  may  be  formed  by  any  number 
of  persons  not  less  fhan  Jive. 

A  copy  of  the  list  of  stockholders  of  the  State  Na- 
tional Bank  in  July,  1874,  properly  verified  by  the 
cashier,  was  introduced  in  evidence,  from  which  it  ap- 
pears that  the  plaintiff  at  that  time  was  credited  on  the 
books  of  the  bank  as  being  the  owner  of  ten  shares  of 
stock.  It  also  appears  that  nearly  all  the  stockholders 
were  directors  of  the  association. 

It  is  urged  with  great  persistency,  that  the  defendant 
is  not  liable,  because  buying  and  selling  the  stock  of  the 
bank  itself  is  no  part  of  its  business.  It  is  true,  that  the 
law  does  not  permit  banks  to  speculate  on  their  stock, 
and  only  in  certain  contingencies  are  they  permitted  to 
purchase  it.  The  law  was  evidently  designed  to  guard 
the  rights  of  the  public  by  requiring  those  who  appear 
on  the  books  of  the  banks  as  owners,  to  be  ^o  in  fact; 
consequently  the  bank  is  prohibited  from  loaning  money 
on  the  security  of  its  shares,  under  any  circumstances. 
But  it  does  not  follow,  that  where,  as  in  this  case,  a 
bank  has  made,  or  ratified,  a  contract  with  a  party  to 
act  as  director,  and  do  his  bnsiness  with  it,  in  considera- 
tion of  receiving  ten  shares  of  stock,  that  after  the  bank 
has  secured  the  benefits  arising  from  the  contract,  it 
cannot  be  enforced.    This  is  not  an  action  tor  specific 
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performance,  but  for  damages  for  the  conversion  of  stock. 
The  bank  held  the  plaintiff  out  to  the  world  as  an  owner 
of  its  stock,  and  thereby  secured  whatever  credit  might 
be  derived  from  his  character  as  a  business  man.  As  an 
owner  of  at  least  ten  shares  of  its  stock  he  was  made  one 
of  its  directors,  and  given  a  voice  in  the  management  of 
its  affairs,  with  the  tacit  assent,  at  least,  of  its  stock- 
holders. 

The  law  requires  a  director  to  take  an  oath  that  he  is 
the  owner  of  at  least  ten  shares  of  stock,  and  also  re- 
quires the  president  and  cashier  to  make  out  a  list  of  its 
stockholders  on  the  first  Monday  of  July  in  each  year, 
and  verify  the  same  by  oath.  Can  the  defendant  now  be 
permitted  to  say,  that  its  books  were  incorrect,  and  the 
oaths  of  its  officers  false?  I  think  not.  The  defendant 
is  bound  by  its  own  record,  and  cannot  be  permitted  td 
deny  its  correctness  in  the  absence  of  fraud  or  mistake 

It  is  apparent  from  the  testimony  that  the  firm  of 
which  the  plaintiff  was  a  member  had  been  in  business 
for  a  number  of  years,  and  was  transacting  an  extensive 
business.  It  is  also  disclosed,  that  the  firm  was  about 
to  withdraw  its  business  from  the  bank.  In  this  condi- 
tion of  affairs  the  proposition  was  made  by  Owen  to  the 
plaintiff,  and  accepted  by  him,  and  the  contract  thus 
made  was  ratified  by  the  defendant.  This  is  certainly  a 
sufficient  consideration  to  entitle  the  plaintiff  to  recover. 
And  counsel  for  the  defendant  admit,  that  if  the  bank 
owned  stock,  and  the  president  had  authority  to  sell  it, 
the  consideration  would  be  sufficient  to  uphold  the  sale. 
But  it  is  claimed,  that  he  had  no  authority,  unless  spe- 
cially authorized,  to  bind  the  bank  in  a  contract  of  this 
kind. 

In  Kermedy  v.  The  Otoe  County  National  Bank^  ante 
p.  59,  it  was  held,  that  the  president  of  a  bank,  like 
other  agents,  could  bind  his  principal  only  while  acting 
within  the  scope  of  his  authority;  unless  his  acts  were 
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ratified.  And  in  this  case,  so  far  as  the  record  discloses, 
Owen  had  no  original  authority  to  enter  into  the  con- 
tract with  the  plaintiff;  but  it  is  apparent  that  the  con- 
tract thus  made  was  accepted  and  ratified  by  the  bank. 
The  ratification  is  equivalent  to  original  authority  to  act 
in  the  matter  which  has  been  ratified ;  and  the  same  rule 
applies  to  corporations  which  is  applied  to  natural  per- 
sons. Fleckner  v.  United  States  Bankj  8  Wheat.,  368. 
£8sex  T.  0.  V.  OollmSj  8  Mass.,  299.  Hoyden  v.  Mid- 
dlesex^ 10  Id.,  403.  Salem  Bank  v.  Gloucester  Bamk^  17 
Id.,  28.  White  v.  Westport  Manuf Gesturing  Co.y  1  Pick., 
220.  Balkley  V.  Derbu  Fishing  Cc^iCoim.,  2^2.  Id. 
260.  Hoyt  V.  Thompson^  19  N.  Y.,  207.  Peterson  v. 
The  Mayor^  17  Id.,  449.  Baker  v.  Cotter^  35  Me.,  286. 
Church  V.  Sterling^  16  Conn.,  888.  Bank  of  Pen/n.  v. 
Reed^  1  W.  &  8.,  101.  Howard  v.  Pilgrim  Society^  21 
Kck.,  270.  Despatch  Line  of  Packets  v.  BeUamM/  Ma/n- 
ufadtuTvng  Co.^  12  N.  H.,  206.  Planters  Bonk  v.  Sharp^ 
4  8.  &  M.,  75.  BvrrUl  v.  National  Bank^  2  Mete.,  167. 
Wahoorth  Cov/nty  Bank  v.  Farm^s^  L.  <b  T.  Co.y  16 
Wis.,  629. 

After  a  careful  re-examination  of  the  entire  case,  it  is 
apparent  that  no  question,  either  of  law  or  fact,  has  been 
overlooked  in  its  determination.  The  application  to  file 
the  motion  for  a  re-hearing  is  therefore  denied. 

JxjDaioarr  aooordinolt. 
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0.  W.  Hamilton  and  othess,  plaintiffs  in  brbob  v. 
Gbokoe  Thrall,  Defendant  in  esbob. 

• 

1.  Contract,:    oovenants.    As  a  general  rule  the  coyenants  of  a 
56  4ffij  contract  will  be  considered  and  held  as  dependent  conditions  to 

-5_-2?l  be  performed  by  the  respectiye  parties,  unless  it  yery  clearly  ap- 

j.^  '^{g  pears,  from  the  nature  of  the  coyenants,  they  intended  them  to  be 

b7  600  independent;  and  the  common  intention  of  the  parties  must  be 

collected  from  the  entire  instrument ;  and  therefore  one  clause 
or  condition  of  the  contract  must  be  interpreted  by  the  others, 
whether  they  precede  or  follow  it. 

3.    :    EVIDENCE.    When  the  parties  have  reduced  their  con 

tract  to  writing,  the  law  presumes  that  all  previous  and  con- 
temporaneous negotiations  and  conversations  leading  to  the  con- 
tract, are  merged  in  it,  and  cannot  be  varied  by  parol  testimony. 

Ebbob  to  the  district  court  for  Douglas  coantj.  The 
action  was  brought  there  by  Thrall  against  Hamilton 
and  others  to  recover  the  sum  of  fifteen  hundred  dollars 
damages,  on  account  of  the  alleged  failure  of  said  last 
named  parties  to  comply  with  the  terms  of  a  certain 
contract  entered  into  by  said  Thrall  with  one  Horbach, 
trustee  for  Hamilton  and  others,  the  material  portions 
of  which  are  set  forth  in  the  opinion.  Thrall  had  paid 
his  monthly  rent  of  $500  for  eleven  months  until  the 
twelfth  month,  which  he  refused  to  pay,  and  brought 
this  suit  claiming  that  instead  of  the  property  mention- 
ed in  the  contract  costing  $25,000,  as  had  been  agreed 
upon,  the  cost  did  not  exceed  the  sum  of  $19,768.92; 
that  his  payment  of  rent  had  been  made  before  the  dis- 
covery by  him  of  the  non-compliance  by  the  other  par- 
ties of  the  terms  of  said  contract,  they  having  in  their 
possession  the  invoices  of  the  goods  and  freight  bills, 
and  having  withheld  the  same  from  said  Thrall. 

Upon  a  trial  of  the  cause  before  Savage,  J.,  and  a 
jury,  the  court  gave  the  following  instructions: 

1.    The  defendants  agreed  to  furnish  and  rent  to  tbe 
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plaintiff,  hotel  farniture  to  the  amount  of  $25,000,  the 
letting  being  for  one  year  and  the  rent  fixed  at  $6,000. 
It  is  clear  from  the  testimony  that  the  defendants  failed 
to  furnish  and  rent  goods  to  the  full  value  agreed  upon. 
Unless,  therefore,  the  plaintiff  has  waived  his  rights 
under  the  contract  he  is  entitled  to  be  reimbursed  for 
the  loss  sustained  bv  such  failure. 

2.  The  main  question  for  you  to  pass  upon  therefore 
is,  was  there  such  a  waiver  on  the  part  of  Mr.  Thrall? 
If  Mr.  Thrall  knew  the  quantity  and  prices  of  the 
goods  furnished,  and  so  knowing  declared  himself  satis- 
fied with  the  same,  continued  to  pay  rent  from  month  to 
month  without  objection,  and  never  intimated  any  dis- 
satisfaction until  near  the  close  of  his  lease,  these  cir- 
cumstances furnish  evidence  tending  to  show  such 
waiver,  the  strength  of  which  is  for  you  to  determine. 

8.  Of  course  if  Mr.  Thrall  did  not  know  the  invoice 
price  of  the  goods,  then  his  expressions  of  satisfaction 
or  his  failure  to  object  would  not  constitute  a  waiver. 

4.  If  you  find  there  was  such  waiver  as  above  men- 
tioned then  your  verdict  should  be  for  the  defendants, 
who  would  in  that  case  be  entitled  to  receive  the  amount 
of  one  month's  rent  under  the  case,  with  interest  up  to 
the  first  day  of  this  term. 

5.  In  case,  however,  you  find  there  was  no  such 
waiver  the  remaining  question  is  as  to  the  measure  of 
the  damages  to  which  the  plaintiff  is  entitled.  The 
plaintiff  ought  to  be  required  to  pay  as  rent  only  such 
proportion  of  the  rent  agreed  upon  ($6,000)  as  the 
amount  of  the  invoice  price  and  freight  of  goods  fur- 
nished and  rented  bore  to  the  agreed  amount  ($25,000). 
For  example,  and  merely  for  the  purpose  of  illustration, 
suppose  that  the  invoice  and  freight  of  the  goods  ac- 
tually furnished  and  rented  was  $20,000,  or  four-fifths 
of  $25,000,  then  the  plaintiff  would  be  required  to  pay 
as  rent  only  four-fifths  of  $6,000.     You  should  bear  in 
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mind,  however,  in  computing  the  amount  which  the 
plaintiff  is  entitled  to  recover,  that  the  rent  for  the  last 
month  of  the  lease,  to-wit:  $500,  has  not  been  paid  by 
the  plaintiff.  If  you  find,  after  applying  the  principles 
above  enunciated,  that  the  plaintiff  is  entitled  to  a 
greater  deduction  from  his  agreed  rent  than  $500,  you 
should  return  a  verdict  for  the  excess,  with  interest  to 
June  4, 1877.  If  the  deduction  which  you  make  from 
the  agreed  rent  ($6,000)  is  less  than  $500,  you  should 
find  for  the  defendants  for  the  difference,  with  interest  as 
above.  If  such  deduction  just  equals  $500  you  should 
find  a  verdict  simply  for  the  defendants. 

The  defendants  requested  the  court  to  instruct  the 
jury  as  follows,  which  the  court  refused  to  do,  and  de- 
fendants excepted. 

1*  If  the  jury  are  satisfied  from  the  evidence  that 
the  defendants  furnished  carpets  and  furniture,  includ- 
ing office  safe  for  the  hotel,  referred  to  in  the  agreement, 
at  the  time  therein  required,  which  cost  by  invoice  with 
freight  added  at  least  $25,000,  then  it  will  be  the  duty 
of  the  jury  to  find  a  verdict  in  favor  of  defendants. 

2.  The  fact  that  Mr.  Thrall  agreed  to  and  did  buy 
from  the  defendants  that  portion  of  the  goods  ordered 
for  the  furnishing  of  the  hotel,  commonly  considered 
perishable,  would  not,  under  the  agreement,  require  de- 
fendants to  furnish  other  goods  and  furniture  to  make 
up  the  amount  of  $25,000,  exclusive  of  such  perishable 
goods,  provided  the  entire  amount  furnished  by  defend-  * 
ants,  including  said  perishable  goods,  equaled  said  sum 
according  to  invoi6e  and  freight  added. 

3.  If  the  jury  find  from  the  evidence  under  the  in- 
structions of  the  court  that  the  plaintiff  is  not  entitled 
to  recover  on  the  claim  set  forth  in  his  petition,  then  it 
will  be  the  duty  of  the  jury  to  find  a  verdict  in  favor  of 
defendants  for  the  sum  of  $500  and  interest  from  October 
1,  1874,  on  account  of  the  item  of  rent  for  last  month. 
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4.  If  the  jury  are  satisfied  from  the  evidence  that 
Mr.  Thrall  knew,  or  had  the  means  of  knowing,  the 
amonnt  of  carpets  and  fnmitnre  famished  by  defendants 
under  their  agreement,  and  paid  rent  under  their  agree- 
ment for  eleven  months,  and  made  no  objection  to  the 
amonnt  of  carpets,  furniture,  etc.,  actually  furnished  by 
defendants,  as  not  being  sufilcient  in  quantity  or  value, 
but  continued  in  possession  of  the  hotel  property  to  the 
end  of  his  original  term  of  rental  without  objection,  he 
cannot  recover  in  this  action,  and  the  jury  will  find  for 
defendants,  notwithstanding  the  fact  that  the  carpets  and 
furniture  actually  provided,  exclusive  of  the  perishable 
goods  so  called,  did  not  amount  to  the  full  sum  of 
$25,000. 

The  jury  returned  a  verdict  in  favor  of  Thrall,  assess- 
ing his  damages  at  $860.41,  upon  which,  after  the  over- 
ruling of  a  motion  for  a  new  trial,  judgment  was  entered, 
exceptions  taken,  and  cause  up  brought  by  petition  in 
error. 

Redick  <k  Connelly  for  plaintiffs  in  error. 

It  is  hard  for  us  to  see  how  the  court  can  divide  the 
contract;  it  is  not  only  one  entire  transaction  (and,  as  we 
think,  plain  upon  its  face),  but  most  clearly  expresses 
the  intent  of  the  parties  to  it. 

The  fact  that  Thrall  had  the  invoices  in  his  possession 
before  the  goods  were  put  into  the  hotel,  and  before  he 
signed  the  contract;  that  he  checked  off  the  goods  in  the 
presence  of  Pratt  and  Caldwell,  and  must  have  known 
just  what  goods  had  been  ordered  and  were  going  into 
the  hotel;  the  fact  that  he,  in  the  event  he  kept  the  ho- 
tel, would  be  liable  for  the  value  of  the  goods  under  said 
contract ;  that  when  he  opened  the  house  he  expressed 
himself  more  than  satisfied ;  the  fact  that  he,  as  shown 
by  the  record,  paid  his  rent  for  eleven  months  without  a 
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mnrmnr  or  objection;  being  in  the  hotel  all  this  time, 
having  every  means  of  knowing  the  amonnt  of  furniture 
in  eaid  hotel,  and  being  a  practical  landlord  of  long  ex- 
perience, farnisheB  overwhelming  evidence  of  the  fact 
that  that  was  the  trne  intent  of  the  parties  to  said  con- 
tract, and  that  no  objection  was  made  until  after  a  new 
lease  of  said  premises  had  been  given. 

Parsons  on  Contracts,  2d  volume,  page  408,  in  speak- 
ing of  the  construction  of  contracts,  uses  this  language: 
"  So,  too,  thd  situation  of  the  parties  at  the  time,  and 
of  the  propertj  whick  is  the  subject  matter  of  the  con- 
tract will  often  be  of  great  service  in  guiding  the  con- 
struction; because  this   intention  will  be  carried  into 
effect  so  fhr  as  the  rules  of  language  and  the  rules  of 
law  will  permit."     Now,  here  were  these  parties  figur- 
ing together,  one  agreeing  to  lease  certain  fnrniture  that 
had  been  ordered,  with  the  several  bills  before  him,  and 
agreeing  to  take  and  buy  or  advance  the  money  on  the 
perishable  articles  then  ordered;  the  other  party  agreeing 
to  buy  it  back  in  theevent  he  did  not  take  a  second  lease 
of  the  hotel,  together  with  whatever  else  of  such  perisha- 
ble stuff  that  he  might  buy  in  the  interim,  etc.     Now, 
could  it  be  possible  that  it  was  not  the  intention  of  all  the 
parties  to  the  contract,  that  it  was  clearly  understood  just 
as  it  was  carried  out  for  the  first  eleven  months?  and  was 
it  not  an  after-thought  on  the  part  of  Thrall  to  make  this 
technical  defense  to  the  payment  of  his  rent?     Again,  on 
page  501:    "It  is  a  rale  that  the  whole  contract  should 
be  considered  in  determining  the  meaning  of  any  of  its 
parts.    The  reason  is  obvious;  the  same  parties  make  all 
the  contract  and  may  be  supposed  to  have  had  the  same 
""'^"°''  »nd  object  in  view  in  all  of  it,  and  if  this  purpose 
slear  and  certain  in  some  ports  than  in  others, 
ich  are  obscure  may  be  illustrated  by  the  light  of 
3  Story,  122.      Cliaae  v.  Bradley,  26  Maine, 
-rill  V.  Gore,  29  Ind.,  346.  Haywood  v.  tarin, 
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10  Pick.,  228.  Orey  v.  Cla/rk^  11  Vermont,  683.  8 
Metcalf,  96. 

In  construing  a  contract  it  is  immaterial  in  what  part 
of  a  contract  a  particular  agreement  or  covenant  is  in- 
serted, as  the  whole  contract  taken  together  must  de- 
termine the  true  intent  of  the  parties. 

A  contract  may  be  contained  in  several  instruments, 
which,  if  made  at  the  same  time,  between  the  same  par- 
ties, and  in  relation  to  the  same  subject,  will  be  held  to 
constitute  but  one  contract,  and  the  court  will  read  them 
in  such  order  of  time  and  priority  as  will  carry  into 
effect  the  intention  of  the  parties,  as  the  same  may  be 
gathered  from  all  the  instruments  taken  together. 
Newall  V.  Wright,  3  Mass.,  138.  Sawyer  v.  HammaU, 
15  Maine,  40. 

George  W.  Doane  and  JS.  Wakdey,  for  defendant  in 
error. 

« 

It  is  admitted  that  the  ^^  carpets  and  furniture,  in- 
cluding office  safe,"  which  were  furnished  wnd  rerUed  to 
Mr.  Thrall,  did  not  cost  by  invoice,  with  freights  added, 
to  exceed  $20,086.38.  But  it  is  insisted,  on  behalf  of 
plaintiffs  in  error,  that  the  cost  of  the  perishable  goods, 
which  were  purchased  outright  by  Thrall  and  paid  for 
by  him  on  the  first  of  October,  1873,  amounting  to 
$5,677.30,  should  be  included  in  the  furniture  which  the 
trustee  agreed  to  furnish  and  rent  to  Thrall  for  one  year 
from  October  1,  1873,  to  October  1,  1874.  In  other 
words,  that  Thrall  made  a  contract  by  which  he  agreed 
to  buy  furniture  and  pay  the  full  cash  value  therefor, 
and  also  that  he  would  pay  rent  upon  the  same  furniture 
at  the  rate  of  24  per  cent  upon  its  value  for  one  year 
after  his  purchase  of  the  same.  The  proposition  seems 
upon  its  face  so  absurd  a  one,  as  not  to  be  worthy  of 
consideration,  unless  the  terms  of  the  contract  expressly 
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require  each  a  construction  of  it,  or  the  situation  of  the 
parties  and  the  attendant  circamstances  seem  to  demand 
it  It  is  not  claimed  that  the  contract  itself  contains 
any  such  provision.  On  the  contrary,  the  language  of 
the  contract  is  not  ambiguous  in  that  respect.  It  separ- 
ates very  clearly  the  furniture,  which  was  to  be  furnished 
and  rented  to  Thrall,  from  the  perishable  goods,  all  of 
which  is  mentioned  as  already  provided,  and  which  was 
to  be  purchased  and  paid  for  by  Thrall,  and  become  his 
absolute  property.  It  is  very  evident  from  the  pro- 
visions which  were  made  in  regard  to  the  leasing  of  the 
furniture,  and  also  from  those  in  regard  to  the  sale  of 
the  perishable  goods,  that  the  two  were  considered  and 
treated  of  independently,  and  rested  each  upon  different 
considerations.  All  the  provisions  of  the  contract  seem 
to  be  so  clear  and  unambiguous,  and  to  show  so  plainly 
the  intention  of  the  parties,  that  there  cannot,  as  it 
seems  to  us,  be  any  difficulty  in  construing  it;  and  the 
construction  placed  upon  the  contract  below  was  the 
correct  one,  and  there  was  no  error  in  the  instruction  to 
the  jury  concerning  it. 

Gantt,  Ch.  J. 

The  question  upon  which  this  case  depends,  and  upon 
which  it  must  be  decided,  is  the  construction  to  be  given 
to  the  written  contract  between  John  A.  Horbach,  trus- 
tee for  the  plaintiffs  in  error,  and  George  Thrall,  defend- 
ant in  error. 

In  this  contract  Horbach,  trustee,  party  of  the  first 
part,  '^  agrees  to  furnish  and  rent  for  use,  in  the  hotel 
known  as  the  Grand  Central  Hotel  in  Omaha^  carpets 
and  furniture,  including  office  safe,  to  cost  by  invoice 
with  freight  added  at  least  twenty-five  thousand  dollars, 
to  be  in  said  hotel  and  ready  for  use  in  time  to  enable 
(George  Thrall)  the  party  of  the  second  part  to  comply 
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with  the  condition  of  hi8  lease  of  said  hotel  as  to  time 
of  opening,  and  to  rent  the  same  to  the  party  of  the 
second  part  for  the  term  of  one  year  from  the  first  of 
October,  1873,  for  the  sum  of  six  thoiisand  dollars,  and 
to  sell  the  same  to  the  said  party  of  the  second  part  at 
the  end  of  this  lease  at  cost,  less  eight  per  cent.  The 
party  of  the  second  part  agrees  to  take  the  fnrnitare  at 
the  rate  and  for  the  time  specified,  and  pay  therefor 
monthly  in  twelve  equal  payments  of  five  hundred  dol- 
lars each,  and  buy  the  same  on  the  first  of  October, 
1874,  at  the  price  above  named,  provided  he  takes  a 
new  lease  of  the  hotel  as  specified  in  the  lease  aforesaid. 
The  party  of  the  second  part  agrees  that  he  will  buy 
of  the  party  of  the  first  part  that  portion  of  the  goods  or- 
dered for  furnishing  the  hotel,  which  are  commonly  con- 
sidered perishable,  consisting  mainly  of  sheets,  pillow 
slips,  towels,  napkins,  and  table  damask,  in  A.  T.  Stewart 
A  Co/s  bill,  and  the  goods  ordered  by  said  party  of  the 
first  part  from  the  Meridian  Britannia  Oompany,  and  also 
glassware  ordered  from  J.  T.  GrilHn,  and  the  crockery- 
ware  ordered  from  S.  Bums,  aggregating  approximately 
six  thousand  dollars,  and  to  pay  for  the  same  on  the 
first  day  of  October  next.  In  consideration  of  this 
purchase  the  party  of  the  first  part  agrees  that  in  the 
event  the  party  of  the  second  part  does  not  continue  the 
lease  of  the  said  hotel  according  to  the  provisions  of 
his  lease  aforesaid,  he,  the  said  party  of  the  first  part, 
will  purchase  of  the  said  party  of  the  second  part,  at 
the  expiration  of  the  said  lease,  such  of  the  above  de- 
scribed goods,  together  with  such  additions  as  from  time 
to  time  may  be  required  to  be  added,  as  are  fit  for  use  in 
said  hotel,  at  three-quarters  of  the  cost  thereof,  and  pay 
for  the  same  October  first,  1874." 

On  the  part  of  the  plaintifls  in  error,  it  is  insisted 
that  all  the  stipulations  in  this  contract  are  dependent 
on  each  other  and  must  be  construed  together  as  one 
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entire  traDeaction.  On  the  part  of  the  defendant  In 
error  it  ie  contended  that  the  provisions  of  this  con- 
tract in  regard  to  the  leasing  of  the  fumitare,  and 
thoBe  in  regard  to  the  parchase  of  the  perishable  goods 
by  defendant,  and  their  repurchase  by  the  traetee, 
are  independent  stipulations,  each  resting  upon  different 
and  independent  considerations;  and  that,  according  to 
this  constrnction,  by  the  terms  of  the  leasing  of  the 
furniture,  the  plaintiffs  covenanted  to  furnish  the  hotel 
with  furnitare  to  cost,  with  freight  added,  the  sum  of 
twenty-five  thonsand  dollars  in  excess  of  the  value  of 
the  perishable  goods  purchased  by  defendant.  We  think 
that  the  constrnction  contended  for  by  the  defendant 
cannot  be  maintained,  because  it  seems  quite  clear  front 
an  examination  of  the  instrument  that  the  different 
stipulations  are  so  dependent  on  each  other,  that  neither 
one  can  be  effective  withoat  the  other.  The  covenant 
to  purchase  perishable  goods  by  the  defendant  could  not 
be  enforced  without  the  lease  of  the  furniture;  and  the 
lease  of  the  furniture  conld  not  be  enforced  without  the 
purchase  of  the  perishable  goods,  for  the  enforcement  of 
the  one  stipulation  depends  upon  compliance  with  the 
other. 

In  Bank  of  Columbia  v.  Hagner,  1  Peters,  465,  it  is 
Bsid  that :  "  Although  man;  nice  distinctions  are  to  be 
found  in  the  books  upon  the  question  whether  the  cove- 
nants or  promises  of  the  respective  parties  to  the  eon- 
tract'are  to  be  considered  independent  or  dependent;  yet 
it  is  evident  the  inclination  of  the  courts  has  strongly 
favored  the  latter  construction  as  being  obviously  the 
most  just;"  and  even  where  several  instruments  are 
made  at  the  same  time  relating  to  the  same  subject  mat- 
ter, they  must  be  construed  together  as  one  transaction 
to  discover  what  was  the  true  contract  between  the  par- 
ties. Makepeacev.  Harvard,  10  Pick.,  298.  Penniman 
V.  Hartshorn,  13  Mass.,  90. 
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Therefore,  ^^the  great  object,  and  indeed  the  only 
foundation  of  all  rnles  of  construction  of  contracts,  is 
to  come  at  the  intention  of  the  parties;  and  any  rule 
which  leads  ns  aside  from  this  grand  object,  is  to  be  dis- 
regarded."    Ora/y  v.  Glarkj  11  Verm.,  385. 

And  it  is  a  familiar  principle  in  the  construction  of 
contracts  that  the  common  intention  of  the  parties  must 
be  collected  from  the  entire  contract;  that  is,  one  clause 
or  condition  must  be  interpreted  by  the  others  in  the 
same  contract,  whether  they  precede  or  follow  it.  The 
maxim  is  ex  cmtecedentilms  et  consequentibibs  Jit  optima 
interpretatio. 

Another  rule  is  that  when  the  parties  have  reduced 
their  contract  to  writing,  the  law  presumes  that  all  the 
previous  and  contemporaneous  negotiations,  and  con- 
versations leading  to  the  contract,  are  merged  in  it,  and 
cannot  be  varied  by  parol  testimony.  Coffing  v.  Toy- 
lor,  16  111.,  470.    Stevens  v.  Cooper,  1  John.  Oh.,  429. 

In  the  light  of  these  principles,  the  contract  must  be 
construed.  Then  from  an  examination  of  the  contract 
as  one  entire  transaction,  it  seems  clear  that  the  leading 
purpose  of  the  parties  was  to  have  the  hotel  supplied  with 
furniture  to  the  value  of  at  least  twenty-five  thousand 
dollars,  and  that  this  amount  of  furniture  was  ordered 
before  the  contract  was  executed.  The  trustee  acting  for 
the  plaintiffs,  agreed  to  furnish  and  rent  for  use  in  the 
hotel,  furniture  to  cost  by  invoice,  with  freight  added, 
not  less  than  twenty-five  thousand  dollars;  the  language 
of  the  contract  clearly  indicates  that  this  was  the  extent 
of  the  covenant  to  furnish  goods,  and  also  that  these  goods 
were  then  ordered,  for  the  defendant  agreed  to  "  buy  that 
portion  of  the  goods  ordered  for  furnishing  the  hotel 
(referring  to  the  goods  mentioned  in  the  first  clause  of 
the  instrument)  commonly  considered  perishable,"  aggre- 
gating approximately  the  value  of  six  thousand  dollars; 
and  at  least  some  invoices  of  goods  are  specially  referred 
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to  bj  the  names  of  the  persons  from  whom  they  were 
purchased.  Bat  it  is  farther  stipalated  that  in  case  the 
defendant  shall  renew  his  lease  of  the  hotel,  the  trus- 
tee will  then  sell  to  him  the  remainder  of  the  goods  or- 
dered at  cost,  less  eight  per  cent;  or  that  in  the  event  he 
shall  not  continue  his  lease  of  the  hotel,  then  the  trus- 
tee will  purchase  from  him  the  perishable  goods  sold  to 
him,  and  such  additions  as  from  time  to  time  may  be 
required  to  be  added,  as  are  fit  for  use  in  the  hotel,  at 
three-quarters  the  cost  thereof,  and  pay  for  the  same 
October  1,  1874.  Therefore,  when  we  view  this  instru- 
ment as  one  entire  contract,  with  conditions  dependent 
on  each  other,  and  take  into  consideration  the  situation 
of  the  parties,  the  risks  incurred  in  the  use  for  which 
the  goods  were  furnished,  and  the  fact  that  the  defend- 
ant did  voluntarily  pay  the  rent  for  eleven  months,  it 
seems  clear  that  the  common  intention  of  the  parties 
as  collected  from  the  entire  transaction  is,  that  in  con- 
sideration of  the  several  conditions  to  be  performed  by 
the  trustee,  the  defendant  agreed  to  pay  the  rent  stipu- 
lated to  be  paid  by  him. 

It  is  only  necessary  to  further  observe  that,  according 
to  the  views  expressed  in  this  opinion,  the  court  below 
erred  in  giving  to  the  jury  the  instructions  excepted  to, 
and  in  refusing  to  give  those  asked  by  the  plaintiffs  in 
error.  The  judgment  must  be  reversed,  and  the  cause 
be  remanded. 

Rbvbbsed  and  remandbd. 
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OiLBEBT   B.    SOOFEBLD,    PLAINTIFF   IN    ERROR,    V.    HbNRY 

Brown,  administrator  of  the  estate  of  Jacob  Shoff, 
deceased,  defendant  in  error. 

1.  Praotioe:  instructions  to  juby:  exception.  Where  the 
record  does  not  show  that  any  exception  was  taken  to  the 
charge  of  the  court  to  the  Jury,  no  foundation  is  laid  for  a  re- 
yiew  of  the  instructions  in  the  supreme  court 


2. 


8. 


:     TB8TIM0NT :     PETITION  IN  ERROB :     MOTION  FOR  A  NEW 

TRIAL.  To  entitle  a  party  to  a  review  of  the  ruling  of  the 
court  below  on  the  admission  or  rejection  of  testimony  it  is 
necessary  that  the  alleged  error  should  be  specifically  pointed 
out,  not  only  in  the  petition  in  error,  but  also  in  the  motion  for 
a  new  trial  in  the  court  below. 


:    NBWLT  DIBCOYERBD  BYIDENCB.     A  UCW  trial  WiU  UOt  be 

granted  on  the  ground  of  newly  discovered  evidence  which  is 
merely  cumulative  to  that  which  had  already  been  produced. 
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Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Pound,  J. 

O.  B.  Svojieldf  pro  ae. 

'   J.  C.  WatsoTiy  for  defendant  in  error. 

Lake,  J. 

This  is  a  petition  in  error  from  Otoe  county.  The  ac- 
tion below  was  brought  against  the  defendant  as  the  ad- 
ministrator  of  the  estate  of  Jacob  Shoff,  deceased,  to 
recover  the  possession  of  a  piano  which  the  plaintiff  had 
purchased  from  one  William  Findley,  who  was  a  son-in- 
law  of  Shoff.  Findley  claimed  the  piano  through  his 
wife,  to  whom,  it  was  contended,  it  was  given  by  her 
father,  some  time  before  her  marriage.  The  plaintiff's 
right  to  recover  in  the  action  depended  upon  the  estab- 
lishment of  the  fact  that  the  gift  was  actually  made. 
The  defendant  claimed  the  property  as  belonging  to  the 
estate  of  the  deceased. 

The  first  two  errors  assigned  related  to  the  instruc- 
tions given  to  the  jnry,  and  to  others  requested,  but 
which  were  refused  by  the  court.  It  is  not  shown  by 
the  record  that  any  exception  was  taken  to  the  action  of 
the  courtin  either  of  the  particulars;  there 'ore  no  founda- 
tion was  laid  for  a  review  here.  Wella^  Fargo  db  Co. 
V.  Preston^  3  Neb.,  444. 

The  third  error  assigned  is  that  the  answer  sets  up  no 
defense  to  the  petition.  This,  however,  seems  to  have 
been  abandoned,  inasmuch  as  it  is  not  referred  to  by 
the  plaintiff  in  his  brief  But  there  is  nothing  in  the 
objection,  for  an  inspection  of  the  answer  shows  that 
it  contains  not  only  a  complete  denial  of  all  the  several 
allegations  of  the  petition,  but  also  a  positive  averment 
that  the  property  in  controversy  belonged  to  the  estate 
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of  Jacob  Shoff,  and  that  the  defendant  as  administrator 
was  entitled  to  the  possession  of  it. 

Under  the  fonrth  and  fifth  heads  of  the  assignment  it 
is  averred  that  the  court  "  erred  in  ruling  out  the  evi- 
dence of  the  plaintiff  offered  on  the  trial,"  and  "  in  ad- 
mitting the  evidence  offered  by  the  defendant  on  the 
trial  of  said  action."  But  neither  in  the  petition  in 
error,  nor  in  the  motion  for  a  new  trial,  nor  even 
in  the  plaintiff's  brief,  is  any  reference  made  to  any 
particular  testimony  received  or  excluded,  and  in  re- 
spect to  which  it  is  claimed  that  the  court  ruled  er- 
roneously. This  assignment  is  much  too  general  to 
be  regarded.  The  particular  testimony,  concerning 
which  it  is  claimed  that  errors  were  committed,  ought  to 
have  been  specifically  pointed  out,  not  only  in  the  peti- 
tion in  error,  but  also  in  the  motion  for  a  new  trial  in 
the  court  below.  Cropsey  v,  Wiggenhom,  3  Neb.,  108. 
CHhson  V,  Arnold^  5  Neb.,  186.  But  notwithstanding 
the  non-observance  of  this  rule  of  practice  in  this  case, 
we  have  examined  the  several  rulings  of  the  district 
judge  upon  the  admission  of  evidence,  and  fail  to  dis- 
cover anything  of  which  the  plaintiff  can  justly  com- 
plain. 

The  only  remaining  point  to  be  noticed  is  the  refusal  of 
the  court  to  set  aside  the  verdict  and  grant  a  new  trial, 
on  the  ground  of  newly  discovered  evidence.  This  evi- 
dence consists  of  verbal  admissions,  said  to  have  been 
made  by  Jacob  Shoff,  on  several  occasions,  that  the  piano 
belonged  to  his  daughter,  Mrs.  Findley.  But  in  view  of 
the  testimony  of  "William  Findley,  who  was  a  witness 
for  the  plaintiff  on  the  trial,  these  admissions  would  be 
merely  cumulative  evidence.  In  answer  to  a  question  as  to 
his  wife's  ownership  of  the  piano,  this  witness  answered: 
"  To  the  best  of  my  knowledge  she  was,  having  so  inform- 
ed me  herself,  and  Iv)as  so  informed  hy  hef*  father^  Jacob 
Shoff J^^    Again  he  was  asked,  "  Do  you  know  of  your 
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own  knowledge  that  this  piano  was  ever  given  to  jour 
late  wife,  and  if  so,  how  do  you  know  it?'^  Ans^ver: 
"  I  was  BO  informed  by  my  wife,  and  Jdoob  Shoff.^^ 
Question.  '^  When,  where,  and  in  what  manner  did  he 
so  inform  so  you  I "  Answer.  "  In  conversation  with 
him  at  the  time  of  my  first  sickness.  This  was  at  my 
residence  in  Nebraska  City.  The  idea  was  that  he  was 
explaining  how  much  he  was  worth,  and  what  provision 
he  had  made,  and  was  going  to  make  for  his  children." 
And  in  answer  to  a  question  as  to  just  what  Shoff  said, 
he  stated:  ^^I  do  not  remember  the  exact  conversation, 
but  I  know  that  the  piano  was  mentioned  as  a  part  of 
Mattie's  (Mrs.  Findley)  inheritance."  The  newly  dis- 
covered testimony  is  of  the  same  character  as  this 
which  we  have  quoted,  the  only  difference  being  that 
the  admissions  were  made  to  other  persons,  and  on  dif- 
ferent occasions.  The  rule  is  well  established  that  a 
new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  when  it  is  merely  cumulative.  Fax 
V.  Reynolds^  24  Ind.,  46.  The  Pe^yple^  ex  rel.  v.  8vr- 
perior  Court  of  New  Tork^  10  Wend.,  285.  Bullock 
V.  Beach  et  al.,  8  Vt.,  78.  Gardner  v.  JUitchelly  6 
Pick.,  114. 

Finding  no  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed. 

JUDOHSHT  AFFIBMED. 
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MiKSBVA  Johnson  and  Harrison  Johnson,  PLAiNmnrs 

IN  EBBOB,  V.  MaBY  0.  BeMIS,  DEFENDANT  IN  EBBOB. 

1.    Execution  Sale.   Where  there  is  no  prohibition  in  the  statute, 

a  sheriffi  who  has  levied  an  execution  upon  real  or  personal 

property  of  the  debtor  before  the  return  day  of  the  writ,  may 

Bell  such  property  after  the  return  day  thereof.    And  this  rule 

« J  ^1  applies  to  an  order  of  sale. 
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2.  r    fractigb:    HonoKTOSBT  ABiDS  SALS.    A  motion  to 

set  aside  a  sale,  or  order  conflrming  a  sale  of  real  estate,  should 
point  oat  specifically  the  errors  complained  of.  General  ob- 
jections are  too  indefinite  to  be  considered. 

8.    :    :    .    An  afildavit  in  support  of  a  motion 

to  set  aside  an  order  confirming  a  sale,  which  alleges  that  the 
attorney  for  the  plaintiff  before  the  sale  promised  to  purchase 
the  premises  "  at  the  ftill  amount  called  for  in  the  decree,  unless 
the  same  were  purchased  by  some  one  else  at  a  higher  bid,'*  there 
being  no  allegation  that  any  one  desiring  to  purchase  the  prem- 
ises was  thereby  deceived,  or  prevented  from  bidding,  or  that 
the  premises  could  be  sold  for  a  higher  price  than  that  already 
bid,  is  not  sufiicient  to  authorize  the  court  in  setting  aside  the 
sale. 

Ebbob  to  the  difitrict  court  for  Douglas  county. 

Tate  <&  Shropshi/re  and  John  D.  Howey  for  plaintifis 
in  error. 

W.  J.  Cormelly  for  defendant  in  error. 

Maxwell,  J. 

A  Bale  under  an  order  of  the  court  was  made  of  cer- 
tain real  estate  belonging  to  the  plaintiffs  in  error,  and 
the  sale  confirmed.  Afterwards  a  motion  was  filed  to 
set  aside  the  order  of  confirmation  upon  grounds: 
jFirst.  That  the  sale  was  unauthorized  and  void,  having 
been  made  after  the  return  day  of  the  order  of  sale. 
Second.  For  errors  in  the  appraisement.  Thi/rd.  Be- 
cause the  property  was  not  advertised  according  to  law. 
Fourth.  For  other  reasons  appearing  on  the  face  of 
the  return. 

Before  any  action  was  had,  on  this  motion,  the  plain- 
tiffs in  error  filed  a  second  motion  to  set  aside  the  order 
of  confirmation  assigning  as  grounds  therefor  that  W.  J. 
Connell,  attorney  for  the  defendant  In  error,  prior  to  the 
sale,  had  promised  the  plaintiffs  in  error  that  he  would 
17 
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bid  the  fall  amount  of  the  decree  at  the  sale  of  the 
premiBes  under  the  order,  unless  the  same  was  purchased 
by  some  one  else  at  a  higher  price,  that  said  Connell  in 
purchasing  said  premises  did  not  bid  the  amount  due  on 
the  decree.  The  second  motion  was  supported  by  an 
affidavit  of  Harrison  Johnson,  one  of  the  plaintiffs  in 
error,  and  agent  of  Minerva  Johnson.  The  motions  were 
overruled  by  the  court,  and  the  cause  brought  into  this 
court  by  petition  in  error. 

The  objection  that  the  sale  was  made  after  the  return 
day  of  the  order  is  untenable.  Where  there  is  no  prohibi- 
tion in  the  statute,  a  sheriff  who  has  levied  an  execution 
upon  real  or  personal  property  of  the  debtor  before  the 
return  day  of  the  writ,  may  sell  such  property  after  the 
return  day  thereof.  PhUlips  v.  Dana^  3  Scammon,  551. 
Cox  V.  Joiner^  4  Bibb,  94.  Lester^s  Case^  4  Humph., 
383.  Logsdon  v.  Spwey^  54  111.,  104.  Savings  InsL  v. 
Chirm^  7  Bush.,  539.  Heywood  v.  Hildreth^  9  Mass., 
393.  Smith  v,  Spencer^  3  Ired.,  256.  Kane  v,  McCown^ 
55  Mo.,  181.  Remington  v.  Linthicum^  14  Pet.,  84. 
Wheaton  v.  Sexton^  4  Wheat,  503.  Ba/ma/td  v.  Ste- 
vens^ 2  Aiken,  429.  Doe  v.  Stone^  1  Hawks,  329. 
Stewart  v.  Severance^  43  Mo.,  822.  Taylor  v.  Qaakms^ 
1  Dev.,  295.  Wright  v.  Howell,  35  Iowa,  288.  Ouxtler 
V.  Martin,  3  Md.,  146.  Pettingill  v.  Moss,  3  Minn.,  223. 
Wood  V.  Colvin,  5  Hill,  230.  Moreland  v.  Bowling,  8 
Gill,  500.  Devoo  v.  Elliot,  2  Cai.,  243.  Bank  of  Mo. 
t\  BrcCy,  37  Mo.,  194.  Freeman  on  Executions,  Sec.  106. 
And  the  rule  applies  to  an  order  of  sale  of  real  estate. 

The  remaining  objections  set  forth  in  the  first  motion 
are  too  indefinite  to  authorize  the  interference  of  the 
court.  A  motion  to  set  aside  a  sale,  or  order  confirming 
a  sale,  should  point  out  specifically  the  errors  complained 
of.  As  to  the  grounds  assigned  in  the  second  motion, 
even  if  the  statement  is  true,  that  the  attorney  for  the 
defendant  in  error  before  the  sale  promised  to  purchase 
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the  premises  *'  at  the  full  amoant  called  for  in  the  decree, 
unless  the  same  were  purchased  bj  some  one  else  at  a 
higher  bid,"  it  is  not  sufficient  to  authorize  the  court  to 
set  aside  the  sale,  there  bein^  no  fraud  or  imposition 
shown.  The  promise,  if  made,  may  have  imposed  a  moral 
obligation  upon  the  attorney  to  keep  his  word,  but  so  far  as 
appears  from  the  record  imposed  no  legal  obligation.  A 
fair  sale  appears  to  have  been  had,  at  which  all  who  de- 
sired to  bid  had  an  opportunity.  There  is  no  complaint 
that  the  plaintiff  or  her  attorney  prevented  any  one,  de- 
siring to  purchase,  from  bidding,  and  there  is  no  claim 
that  the  premises  sold  for  less  than  two-thirds  of  the  ap- 
praised value.  The  judgment  of  the  district  court  must 
be  affirmed. 

Judgment  affibmkd. 


Frajstk  C.  Millbb,  plaintiff  m  ebbob,  y.  The  6.  &  M. 
R.  R.  Company,  defendant  in  ebbob. 

1.  Practice :  final  judgmbnt.  Where  a  demurrer  to  a  petition 
is  Bustained  in  the  court  below,  to  authorize  a  review  of  the  case 
by  the  supreme  court,  there  must  be  a  final  Judgment  dismiss- 
ing the  case. 

3.    : .    The  recitals  in  the  record  were  as  follows: 

**This  cause  coming  on  to  be  heard  on  the  demurrer  to  the 
plaintifiPs  petition  heretofore  filed,  the  court,  after  hearing  the 
argument  of  counsel  thereon,  and  after  due  consideration,  sus- 
tained said  demurrer  and  rendered  judgment  for  the  defendant, 
and  against  the  plaintiff,  for  the  costs  of  this  action  taxed  at 
$11.20:"  Reldj  not  a  judgment,  but  a  mere  recital  that  one  had 
been  rendered  for  costs. 

Ebbob  to  the  district  court  for  Fillmore  county. 
Conner  <&  Maule^  for  plaintiff  in  error. 
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T.  JM.  Ma/rquetb^  for  defendant  in  error. 
Maxwell,  J. 

The  pretended  judgment  in  this  case  is  as  follows: 
'^  This  cause  coming  on  to  be  heard  on  the  demurrer  to 
the  plaintiff's  petition  heretofore  filed,  the  court  after 
hearing  the  argument  of  counsel  thereon,  and  after  due 
consideration,  sustained  said  demurrer  and  rendered  judg- 
ment for  the  defendant,  and  against  the  plaintiff,  for  the 
costs  of  the  action  taxed  at  $11.20." 

This  is  not  a  judgment,  but  a  mere  recital  that  one 
was  rendered.    PreuU  v.  The  People,  6  Neb.,  877. 

It  nowhere  appears  that  the  cause  was  dismissed. 
Where  a  demurrer  to  a  petition  is  sustained  in  the  court 
below,  to  authorize  a  review  of  the  case  by  the  supreme 
court  there  must  be  a  final  judgment  dismissing  it 
Otherwise  a  party  might  obtain  leave  of  court  to  amend 
his  petition  and  proceed  in  the  case.  As  there  is  no  final 
judgment,  the  cause  is  remanded  to  the  district  court 
for  farther  proceedings. 

Kevbbsed  a^td  sehaudsd. 


-F-o5ai       The  Union  Paoifio  R  R  Co.,  v.  The  Boasd  of  County 
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Taxation:  exemption:  tdibbr  act:  ooNBnruTioirAL  law. 
The  legieiatiye  act  of  Feb.  12, 1809,  entitled  an  "Act  to  encour- 
age  the  growth  of  timber  and  fhiit  trees,"  is  repugnant  to  the 
constitution  of  1875,  and  is  therefore  inoperative;  and  all  deduc- 
tions made  under  it  from  the  assessments  of  lands  for  each  acre 
planted  and  cultivated  with  forest  and  fruit  ti'ees,  are  made  with, 
out  authority  of  law ;  they  are  mere  nullities,  and  must  be  so 
ti'eated  by  the  county  commissioners  in  levying  the  necessary 
taxes  for  the  current  year. 
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Obiginal  application  for  an  injunction  against  the 
commissioners  of  Sannders  connty,  who  it  was 'alleged 
woold  allow,  as  precinct  assessors  had  done,  certain  ex- 
emptions on  account  of  the  cultivation  of  timber  and 
fruit  trees,  under  act  of  1869.    General  Statutes,  88. 

A.  J.  Poppleton  and  John  M.  Thwrston^  for  plaintiff. 

M.  B.  Reeae^  for  defendant 

Gaijtt,  Oh.  J, 

This  is  an  action  in  equity  relating  to  the  revenue  of 
the  state.  It  is  complained  that  under  the  act  of  Feb- 
ruary 12, 1869,  the  assessors  of  the  county  have,  for  the 
year  1878,  made  and  allowed  '<  deductions  from  the  legal 
valuation  and  assessment  of  taxable  property  in  said 
county,  in  about  the  sum  of  one  hundred  and  twenty 
thousand  dollars,  for  the  cultivation  of  forest  and  fruit 
trees,  and  if  the  assessment  as  made  by  said  assessors  is 
permitted  to  stand,  and  the  said  deductions  as  made  by 
them  are  to  be  allowed  by  the  county  commissioners  of 
said  county,  in  making  up  the  county  assessment  and  tax 
list,  and  in  levying  and  collecting  taxes,  then  there  will 
be  about  one  hundred  and  twenty  thousand  dollars'  worth 
of  taxable  property  in  said  county  that  will  escape  taxa- 
tion, and  the  balance  of  the  taxable  property  of  the 
county  will  have  to  pay  the  entire  tax  levied  in  said 
county  for  state,  county,  and  other  purposes,"  etc.,  etc. 
The  only  question  presented  for  determination  is,  whether 
the  act  referred  to,  entitled  ^^  An  act  to  encourage  the 
growth  of  timber  and  fruit  trees,"  is  operative  under 
the  new  constitution. 

Section  one  provides  "that  there  shall  be  exempt  from 
taxation  of  the  property  of  each  tax  payer,  who  shall, 
within  the  state  of  Nebraska,  plant  and  suitably  culti- 
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vate  one  or  more  acres  of  forest  trees  for  timber,  the 
sum  of  one  hundred  dollars  annually,  for  five  years,  for 
each  acre  so  planted  and  cultivated;  provided^  that  the 
trees  on  said  land  shall  not  exceed  twelve  feet  apart,  and 
shall  be  kept  in  a  healthy  and  growing  condition."  The 
second  section  in  like  manner  provides  for  an  exemption 
of  fifty  dollars  annually,  for  five  years,  for  each  acre 
planted  and  cultivated  with  fruit  trees.  Section  one, 
article  IX,  of  the  constitution  of  1875  declares  that  ^^  the 
legislature  shall  provide  such  revenue  as  may  be  needful, 
by  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her,  or  its  property  and  franchises."  But  section  two 
of  the  same  article  provides  that  ^^  the  legislature  may  pro- 
vide that  the  increased  value  of  lands,  by  reason  of  live 
fences,  fruit  and  forest  trees  grown  and  cultivated  there- 
on, shall  not  be  taken  into  account  in  the  assessment 
thereof,"  and  by  act  of  February  19,  1877  (Laws,  1877, 
p.  45),  the  legislature  made  such  provision,  in  the  lan- 
guage employed  in  the  constitution.  Now,  under  the 
old  law,  one  hundred  dollars  for  each  acre  of  forest  trees, 
and  fifty  dollars  for  each  acre  of  fruit  trees  planted  and 
cultivated,  were  to  be  annually  deducted  for  five  years; 
but  between  these  specific  deductions  for  each  acre  so 
planted  and  cultivated  with  forest  and  fruit  trees,  and 
the  increased  value  of  lands  by  reason  of  such  trees  and 
live  fences,  the  difference  may  be  large  in  amount.  The 
two  provisions  are  inconsistent  with  each  other,  and 
hence,  it  seems  clear,  that  under  the  new  constitution, 
such  annual  deductions  for  each  acre  so  planted  and  cul- 
tivated with  forest  and  fruit  trees  cannot  be  made. 
Therefore,  the  act  of  February  12, 1869,  being  repugnant 
to  the  new  constitution,  is  inoperative,  and  all  deductions 
made  under  it  from  the  valuation  of  lands  for  the  year 
1878,  by  the  assessors,  are  without  authority  of  law;  they 
are  mere  nullities,  and  must  be  so  treated  by  the  board 
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of  couQty  commissionerB  in  levying  the  necessary  taxes 
for  the  current  year. 

The  decree  must  be  that  all  snch  deductions  made  from 
the  valuation  and  assessment  of  lands  in  said  county 
are  void  and  of  no  effect,  and  that  the  order  of  injunction 
be  issued  as  prayed  in  plaintiff's  petition. 

1  Dboseb  aooobdingly. 


P.  J.  HOOEEB,  PLAINTIFF  m  BBSOB,  Y.  AnDBEW  HaHMILL, 
AND  OTHEBS,  DEFENDAIH^  IN  BBBOB. 
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1.  Chattel  Mortgage:  kzbcction  and  ACKNOWLBDOMBirr. 
The  several  sections  of  chapter  43  of  the  Revised  Statutes  of 
1866,  in  relation  to  the  execution  and  acknowledgment  of  deeds, 
mortgages,  and  other  instrument  in  writing  required  to  be  re- 
corded^ are  to  be  construed  together,  and  apply  to  and  include 
chattel  mortgages. 

2w    Praotice:    judgmbnt  in  bbpleyin.     In  replevin,  where  a 

verdict  is  returned  in  favor  of  the  defendant,  the  Judinnent  \  ^ 
must  be  for  a  return  of  the  property,  or  the  value  thereof  in  case  ^  ^ 
a  return  cannot  be  had,  or  the  value  of  the  possession  of  the  |  62  259 
same,  and  for  damages  for  withholding  the  property  and  costs  of '  ^^ 
suit 

8.    :    :    DAMAGES.    As  elements  of  damage,  the  Jury 

may  consider  the  decrease  in  value  of  the  property  A-om  the  time 
of  the  replevin,  with  interest  on  its  entire  value. 

Ebbob  to  the  district  conrt  for  Saline  county.  Triea 
below  before  Weaveb,  J.  The  facts  appear  in  the  opin- 
ion. 

HoBtmgs  <&  McGintie^  for  plaintiff  in  error. 

The  main  point  in  the  case  seems  to  be  as  to  the  ver- 
dict and  the  judgment  rendered  thereon. 
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The  plaintiff  offered  at  the  trial  of  the  cause  below  to 
prove  that  the  property  could  be  retamed  to  defendants, 
and  that  the  same  was  ready  to  be  delivered  to  defen- 
dants on  an  order  of  the  court  This  evidence  the  court 
excluded  and  charged  the  jury  sa  asked  by  the  defendants 
in  their  second  instruction.  This  is  clearly  erroneous, 
because  General  Statutes  of  Nebraska, ,  section  9,  page 
713,  provides  that  the  judgment  shall  be  for  a  return  of 
the  property,  or  the  value  thereof,  in  case  a  return  can- 
not be  had,  and  a  replevin  bond  must  be  conditioned  for 
a  return  of  the  property  to  the  defendant  in  case  a  judg- 
ment for  a  return  thereof  be  rendered.  Showing  that  a 
judgment  against  a  plaintiff  in  replevin  must  be  in  the 
alternative. 

In  Sail  V.  Jen/n^sSy  6  £ansas,  864,  it  was  held  that 
the  court  committed  a  serious  error  in  rendering  a  judg- 
ment for  money  absolutely,  and  that  judgment  should 
have  been  rendered  in  the  alternative,  for  a  return  of  the 
property,  or  for  the  value  thereof,  in  case  a  return  could 
not  be  had.  This  construction  has  unifomily  and  re- 
peatedly been  placed  upon  the  statutes  in  New  York, 
which  are  similar  to  our  own.  Dvngkt  v.  EnoB^  9  New 
York,  470.  Fitzhugh  v.  Wimany  Id.,  559.  Wood  v. 
Orsevj  25  N.  Y.,  348,  356,  360.  Seaman  v.  Lucej  23 
Barb.,  240,  248.  Glann  v.  Younglovey  27  Barb.,  480. 
Oallarati  v.  Orsery  4  Bosw.,  94.  Garrett  v.  Woody  3 
E^nsas,  231,  235.  And  in  Wisconsin,  under  a  statute 
identical  with  ours,  the  same  principle  has  been  laid 
down.  Smith  v.  CooXbaughy  19  Wisconsin,  107.  Single 
V.  Schn^eVy  24  Wisconsin,  299.  Batiia  v.  Hamliuy  22 
Wisconsin,  669.  Arthv/r  v.  Wallaccy  8  Kansas,  267. 
Ward  V.  MaateraoUy  10  Kansas,  77.  Nickerson  v. 
Chattertony  7  California,  568.  A  plaintiff  has  a  right  to 
return  property  replevied  by  him,  and  it  is  error  for  a 
court  to  deprive  him  of  that  right.  Hall  v.  J&nneWj  et 
al.y  6  Kansas,  365. 
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Oeorge  B.  Frcmce^  for  defendant  in  error. 

The  certificate  of  acknowledgment  is  defective.  Our 
statute  requires  a  chattel  mortgage  to  be  acknowledged, 
and  it  cannot  be  lawfully  recorded,  unless  it  has  been 
previously  acknowledged.  Oeneral  Statutes,  pages  894, 
481,  872,  876.  2  Hilliard  on  Mort.  451.  Hodgson  v. 
BttttSj  8  Cranchy  140.  Hamilton  v.  Mitchell^  6  Blackf., 
182. 

The  mortgage  itself  is  inconsistent  in  describing  the 
mortgagor  as  receiving  one  thousand  dollars  in  hand, 
when  the  condition  shows  that  the  mortgagor  received 
nothing,  and  the  mortgagee  merely  went  security  on  an 
attachment  bond  for  the  mortgagor.  2  Hilliard  on  Mort. 
889.  Southwick  v.  Hapgood^  10  Oush.,  119.  Belknap 
V.   Wandel,  11  Foster,  92. 

The  defendants  did  not  claim  in  their  answer  a  return 
of  the  property  described  in  plaintiff's  petition,  and  there- 
fore they  had  a  right  to  waive  a  return  and  take  judgment 
for  the  value  only.  Pratt  v.  Donovam,^  10  Wis.,  878. 
Morrison  v.  Aiisti/ny  14  Wis.,  601.  Fa/rmer^s  Loan  amd 
Trust  Co.  V.  Cornel  Bank  of  Racine^  15  Wis.,  424. 
Smith  V.  Coolbaughj  18  Wis.,  106. 

We  think  there  is  both  reason  and  justice  in  preserv- 
ing  this  option  to  the  defendants  in  this  case;  for  when 
the  plaintiff  has  taken  the  defendants'  property  in  bis 
possession  unjustly,  though  he  do  so  by  legal  process, 
there  certainly  can  be  no  reason  why  the  defendants 
should  not,  if  they  so  desire,  have  the  right  to  compel 
him  to  abide  by  the  consequences  of  his  own  wrongful 
acts  and  pay  for  the  property.  Indeed,  in  many  instances, 
it  would  work  a  hardship  to  defendants  to  compel  them 
to  receive  their  property  after  the  same  had  been  badly 
used  for  a  year  or  more  by  the  plaintiff. 
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Maxwell,  J. 

In  August,  1875,  the  plaintiff  commenced  an  action  of 
replevin  before  a  justice  of  the  peace,  against  the  defend- 
ant, to  recover  the  possession  of  a  threshing  machine. 
The  property  was  appraised  at  $350,  and  the  justice 
thereupon  certified  the  cause  to  the  district  court.  The 
case  was  tried  in  December,  1876,  anda  veid  ct  rendered 
in  favor  of  the  defendant  for  the  sum  of  $277.08,  upon 
which  judgment  was  rendered.  The  case  is  brought  into 
this  court  by  petition  in  error. 

I.  On  the  trial  of  the  cause  the  plaintiff  offered  in 
evidence  a  chattel  mortgage,  which  was  excluded  because 
not  properly  acknowledged.    This  is  assigned  for  error. 

Section  sixteen  of  chapter  43  of  the  Bevised  Statutes 
of  1866  provides  that:  ^'  All  deeds,  mortgages,  and  oth- 
er instruments  of  writing  which  are  regiiired  to  be  re- 
corded,  shall  take  effect  and  be  in  force  from  and  after 
the  time  of  delivering  the  same  to  the  clerk  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers in  good  faith  without  notice."    Gen.  Stat,  875. 

Section  seventeen  provides  that:  ^'They  shall  not  be 
deemed  lawfully  recorded  unless  they  shall  have  been 
previously  acknowledged  or  proved  in  the  manner  herein 
prescribed."    Gten.  Stat.,  875. 

Section  two  requires  the  grantor  to  acknowledge  the  in- 
strument to  be  his  voluntary  act  and  deed. 

Section  forty-three  provides  that:  "  No  acknowledg- 
ment of  any  conveyance  having  been  executed  shall  be 
taken  by  any  officer,  unless  the  officer  taking  the  same 
shall  know  or  have  satisfactory  evidence  that  the  person 
making  such  acknowledgment  is  the  person  described  in, 
and  who  executed  such  conveyance."  Gen.  Stat.,  879, 
Sec.  38. 

Section  seventy-three  provides  that:     "Every  mort- 
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gage,  or  oonvejance  intended  to  operate  as  a  mortgage, 
of  goods  and  chattels  hereafter  made,  which  shall  not  be 
accompanied  by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  filed  and  re- 
corded as  directed  by  law."    Gten.  Stat,  394,  Sec.  14. 

These  sections  are  parts  of  the  same  chapter  of  the  act 
of  February  12,  1866,  entitled  an  "Act  for  revising, 
amending,  consolidating,  and  re-enacting  the  civil  and 
criminal  codes,  and  the  laws  of  a  general  nature,  of  the 
state  of  Nebraska,"  and  they  must  be  construed  together 
as  one  law.  And  according  to  the  provisions  of  this  law 
it  is  quite  clear  that  not  only  deeds  and  mortgages,  but 
all  "  other  instruments  of  writing  which  are  required  to 
be  recorded  "  *  «  «  "  ghall  not  be  deemed  lawfully 
recorded  unless  they  have  been  previously  acknowledged 
or  proved  m  the  manner  herein  preacrlbed,^^  A  chattel 
mortgage,  as  seen  by  section  seventy- three,  must  be  re- 
corded, and  therefore  it  clearly  comes  within  the  statute, 
and  must  be  acknowledged  to  entitle  it  to  be  recorded. 

The  mortgage  in  the  case  at  bar  was  given  to  the  plain- 
tiff to  indemnify  him  against  any  loss  he  might  sustain 
by  reason  of  signing  a  certain  attachment  bond,  in  an 
action  wherein  Jacob  Brong  was  plaintiff  and  Frank 
Handy  was  defendant.  No  testimony  whatever  was  of- 
fered by  the  plaintiff  to  show  that  he  had  sustained  any 
loss  or  damage  in  consequence  of  signing  said  bond,  or 
that  his  liability  thereon  still  continued.  This  was  es- 
sential, even  if  the  mortgage  had  been  properly  acknowl- 
edged, to  entitle  the  plaintiff  to  recover.  The  court 
therefore  did  not  err  in  excluding  the  mortgage. 

II.  Section  one  hundred  and  ninety-one  of  the  code  of 
civil  procedure  provides  that:    "In  all  cases  where  the 
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property  has  been  delivered  to  the  plaintiff,  where  the 
jury  shall  find  upon  the  issne  joined  for  the  defendant, 
they  shall  also  find  whether  the  defendant  had  the  right 
of  property  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit;  and  if  they  find  either  in  his 
favor,  they  shall  assess  such  damages  as  they  think  right 
and  proper  for  the  defendant" 

Section  seven  of  the  act  approved  February  26,  1873, 
provides  that  'Hhe  judgment  in  cases  mentioned  in  sec- 
tions 190  and  191  and  in  section  1041  of  the  code,  shall  be 
for  a  return  of  the  property,  or  the  value  thereof  in  case  a 
return  cannot  be  had,  or  the  value  of  the  possession  of 
same,  and  for  damages  for  withholding  said  property, 
and  costs  of  suit."    Gen.  Stat,  718. 

These  provisions  of  the  statute  are  mandatory.  The 
court  has  no  discretion  in  the  matter. 

In  School  District  v,  Shoemaker^  5  Neb.  38,  it  was 
held  that  if  the  jury  find  in  favor  of  the  defendant  they 
must  assess  him  such  damages  as  they  shall  think  just 
and  proper,  whether  he  pleads  a  general  denial,  new 
matter  as  a  defense,  or  a  demand  for  damages. 

Where  the  defendant  succeeds  and  a  verdict  is  returned 
in  his  favor  for  a  return  of  the  property,  he  is  also  enti- 
tled to  damages.  And  as  elements  of  damage,  the  jury 
may  consider  the  decrease  in  value  of  the  goods  from  the 
time  of  the  replevin,  with  interest  on  their  entire  value. 
Frey  v.  Drahos^  ante  p.  194.  Rowley  v.  CHbbSy  14  Johns, 
387.    Brisee  v.  Maybee^  21  Wend.,  146. 

But  the  judgment  of  the  court  must  be  in  the  alterna- 
tive. As  the  ruling  of  the  court  below  was  contrary  to 
tliese  views,  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 


Bevsbsed  Axm  beicakdkd. 
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FaSRAB  &  WjOBBLBB,  FLAHmFFS  IN  XSBOB,  V.    LoCAK  H. 

TbIFLBTT,  DBFS2n>ANT  IN  SKEtOB. 

1.  Pleading  in  Chancery  and  Under  the  Code.    Under  the 

former  chancery  practice  whenever  any  ground  of  defense  was 
apparent  from  the  bill  itself,  either  from  the  matter  contained 
in  it,  or  from  defects  in  its  frame,  or  the  case  made  by  it,  the 
I»roper  mode  of  taking  advantage  of  it  was  by  demurrer.  But 
under  the  code,  if  a  pleading  is  correct  in  tubstcmee  but  not  in 
form,  the  remedy  is  by  a  motion  to  have  it  made  more  definite 
and  certain. 

2.  Practice :    dbihtrbbb  to  answbb.    If  a  good  defense  is  de. 

fectively  stated  in  an  answer,  and  a  demurrer  thereto  on  that 
ground  is  overruled,  the  party  demurring,  in  order  to  avail  him- 
self of  his  exception  taken  to  the  ruling  of  the  court  thereon, 
must  rest  on  his  demurrer.  If  he  reply  he  thereby  waives  his 
exception.  But  this  rule  has  no  application  where  the  facts 
stated  in  the  answer  of  themselves  con9titute  no  defense.  Pot- 
tinger  «.  Garruon^  8  Neb.  228,  distinguished. 

Ebbob  to  the  district  court  for  Saline  county.  Tried 
before  Wbaybb,  J.    Hie  facts  appear  in  the  opinion. 

M.  B,  C,  True^  for  plaintiffs  in  error. 

The  court  should  have  sustained  the  demurrer  to  the 
fifth  defense.  The  words  of  the  answer  show  plainly  that 
the  indebtedness  incurred  by  the  alleged  agent  was  the 
vndivid/ual  indebtedness  of  the  agent.  There  is  nothing 
in  the  answer  to  show  that  the  agent  had  any  authority 
from  plaintiffs  to  incur  the  indebtedness  for  them,  and 
there  is  no  allegation  that  the  indebtedness  was  incurred 
for  or  on  behalf  of  the  plaintiffs.  Besides,  the  promise 
of  the  agent,  if  authorized  by  usage  even,  could  avail 
nothing,  as  it  was  a  verbal  contract,  contradictory  of  the 
written  contract  in  the  note.  Seiple  v.  Irwi/n^  80  Penn. 
State,  513.    There  is  no  defense  in  the  answer. 
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Hastings  <&  McOwtie^  for  defendant  in  ercor. 

1.  The  error  complained  of  by  plaintiff  in  the  over- 
ruling of  the  demarrer  of  plaintiff  in  error  to  the  fifbh 
defense  in  defendant's  answer  cannot  now  be  considered 
by  this  coart,  as  the  record  discloses  that  the  plaintiff  in 
error  filed  a  reply  to  that  count  in  the  defendant's  answer 
and  thereby  waived  the  error  if  error  there  was.  Camp- 
hell  V,  Cowden^  Wr^ht's  R.,  484.  Mitchell  v.  McCahe^ 
10  Ohio,  405.  Pottinger  v.  Garrison,  3  Neb.,  221,  and 
numerous  cases  there  cited.  Mills  v.  Miller,  2  Keb., 
808,  and  cases  there  cited.  This  proposition  is  too  self- 
evident  to  be  pursued  further. 

2.  Bepresentations  by  the  vendor  of  the  quality  of 
the  thing  sold  or  of  its  fitness  for  a  particular  purpoee, 
intended  as  a  part  of  the  contract  of  sale  and  relied  upon 
by  the  vendee,  constitute  a  contract  of  warranty.  Hi/^h- 
ardson  v.  Ora/iidy,  Supreme  Court  of  Vermont,  Ameri- 
can Law  Register  (Nov.,  1877),  687.  Story  on  Sales, 
299,  Sec  357,  and  cases  there  cited. 

8.  A  principal  is  always  bound  by  all  the  acts  of  the 
agent  done  within  the  general  scope  of  his  authority, 
even  though  the  agent  violate  his  private  instructions. 
Story  on  Sales  294,  Sec.  850  and  cases  there  cited. 

Maxwell,  J. 

The  plaintiffs  brought  an  action  against  the  defendant 
in  the  district  court  of  Saline  county,  upon  a  promissory 
note  dated  March  15,  1873,  calling  for  the  sum  of  $90, 
in  eighteen  months  from  the  date  thereof. 

The  defendant  answered  the  petition  of  the  plaintiffs, 
alleging  first,  that  the  note  in  question  was  given  for  a 
sewing  machine  which  was  warrante<l  to  be  a  first-class 
machine  in  all  respects,  but  which  proved  to  be  utterly 
worthless  and  of  no  value  whatever;  second,  the  defend- 
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ant  claimed  a  set-off  in  the  sam  of  $90  upon  a  claim  due 
to  C.  S.  Triplett  from  the  plaintiffs,  for  a  sewing  machine 
fraudulently  obtained  by  them,  which  claim  had  been 
assigned  to  the  defendant;  thii'd^  the  defendant  set  up  a 
counter  claim  for  the  sum  of  $15  for  extras  for  the  ma- 
chine, which  the  defendant  had  purchased  from  the  plain- 
tiffs, but  which  had  not  been  delivered;  fourth^  the  de- 
fendant claimed  there  was  due  him  from  the  plaintiffs 
the  sum  of  $25  for  services  rendered  in  selling  sewing 
machines;  fifths  the  "  defendant  alleges  that  at  the  time 
he  bought  said  machine  of  said  plaintiffs  as  aforesaid, 
one  Lyman  S.  Allen  was  the  agent  of  said  plaintiffs, 
duly  authorized  to  transact  the  business  of  said  plain- 
tiffs, and  while  the  said  Lyman  S.  Allen  was  acting  as 
Buch  agent,  he  became  indebted  to  said  defendant  in  the 
fium  of  $30,  for  board  and  lodging,  food  and  necessaries 
furnished  to  said  Lyman  S.  Allen  by  said  defendant,  and 
that  said  Lyman  S.  Allen  then  and  there  agreed  to  and 
with  this  defendant  to  endorse  said  amount  on  said  note 
mentioned  in  said  plaintiffs'  petition,  but  has  wholly 
failed  so  to  do." 

The  plaintiffs  demurred  to  the  fifth  count  of  the  answer, 
assigning  as  grounds  therefor,  that  the  facts  stated  there- 
in constituted  no  defense  to  the  action.  The  demurrer 
was  overruled,  to  which  the  plaintiffs  excepted.  The 
plaintiffs  thereupon  filed  a  reply  to  the  several  counts, 
denying  the  facts  therein  stated. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict 
in  favor  of  the  defendant  for  the  sum  of  $15,  upon  which 
judgment  was  rendered.  The  plaintiffs  bring  the  cause 
into  this  court  by  petition  in  error. 

The  defendant  insists,  that  even  if  the  fifth  count  of 
the  answer  fails  to  state  a  cause  of  defense,  yet,  as  the 
plaintiffs  have  filed  a  reply  to  the  same,  denying  the  facts 
therein  contained,  the  error,  if  any,  in  overruling  the  de- 
murrer, is  thereby  waived. 
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By  the  former  chancery  practice,  whenever  any  ground 
of  defense  was  apparent  from  the  bill  itself,  either  from 
the  matter  contained  in  it,  or  from  defects  in  its  frame, 
or  in  the  case  made  by  it,  the  proper  mode  of  taking 
advantage'  of  it  was  by  demurrer.  1  Mtfd.  Eq.  PL,  107. 
1  Barb.  Ch.  Pr.,  105.  1  VanSantvoord's  Eq.,  183.  But 
under  the  code,  if  a  pleading  is  correct  in  anhstance^  but 
not  inform^  the  remedy  is  by  motion  to  have  it  made 
more  definite  and  certain. 

If  a  good  defense  is  defectively  stated  in  an  answer, 
and  a  demurrer  thereto  on  that  ground  is  overruled,  the 
party  demurring,  in  order  to  avail  himself  of  his  excep- 
tion upon  the  ruling  of  the  court  thereon,  must  rest  on 
his  demurrer.  If  he  reply  he  thereby  waives  his  excep- 
tion. But  this  rule  has  no  application  where  the  facts 
stated  in  the  answer  of  themselves  constitute  neither  a 
defense  or  counterclaim.  And  this  rule  is  not  in  conflict 
with  that  laid  down  in  Pottmger  v.  Qarrisoriy  3  Neb. 
223,  in  which  the  court  say:  "  We  are  of  the  opinion 
that  the  pleadings  contain  substance  sufficient  to  sustain 
a  judgment  upon  a  verdict." 

In  the  case  at  bar,  the  defense  set  up  in  the  fifth  count 
of  the  answer  entirely  fails  to  show  a  liability  on  the 
part  of  the  plaintiffs.  The  contract  set  up  is  that  of  the 
agent  alone,  and  so  far  as  appears,  was  made  in  his  name 
and  the  (n^dit  given  to  him.  The  promise  made  by  him 
to  endorse  the  amount  due  upon  the  note  in  question 
therefore  does  not  affect  the  plaintiffs.  The  demurrer 
should  have  been  sustained. 

The  fourth  defense  is  equally  untenable.  The  defend- 
ant in  his  direct  examination  testified  that:  ^'  Lyman 
Allen  employed  me  to  go  with  him  to  help  sell  machines. 
He  said  if  I  would  go  with  him  and  help  sell  machines 
he  would  bear  all  expenses  if  we  sold  to  the  amount  of 
$25,  and  would  give  me  $2  for  each  machine  we  sold." 

Q.     "  How  much  did  you  sell  ?" 


APRIL  TERM,  1878.  241 

Farrar  A  Wheeler  t.  Trlplett 

A.     "We  sold  twelve  machineB." 

On  cross  examinatdon  he  testified  as  follows: 

Q.  "What  did  he  (Allen)  say  in  connection  with 
Farrar  and  Wheeler  abont  eniploying  you  ?" 

A.    "  He  didn't  say  anything." 

It  appears  from  the  testimony,  that  Allen  was  selling 
machines  on  commission,  and  employed  the  defendant 
to  aid  him.  There  is  not  a  particle  of  testimony  tending 
to  show  that  the  defendant  was  employed  by  any  author- 
ity from  the  plaintiffs,  or  that  he  supposed  that  he  was 
selling  machines  for  them. 

As  to  the  third  defense,  there  is  no  proof  whatever  of 
the  vahce  of  the  extras  purchased  by  the  defendant.  It 
appears  that  Allen  represented  them  to  be  df  the  value 
of  $10. 

The  second  defense  is  not  sustained  by  the  testimony. 
C.  8.  Triplett  testified:  "  It  was  in  the  spring  of  1873, 
William  Wren  came  to  my  place;  he  was  selling  ma- 
chines for  the  company.^  He  was  acting  for  them  as 
special  agent,  he  said,  under  this  Lyman  Allen — selling 
machines  for  him,  and  came  to  talk  something  about 
trading  horses,  and  so  we  talked  about  trading,  and  final- 
ly made  a  trade.  I  traded  him  a  stallion  which  we  val- 
ued at  $250 — he  was  a  very  fine  horse — ^and  I  took  a 
horse — I  think  it  was  $57,  and  he  was  to  give  me  the  dif- 
ference, and  he  gave  me  one  of  these  machines  for  the  dif- 
ference and  counted  it  $90."  *  *  *  *  "He  stopped 
me  one  evening  and  asked  me  if  I  would  not  loan  him 
this  machine,  so  he  might  sell  it  again,  so  he  could  send 
on  that  many  more  notes,  as  he  was  expecting  to  sell 
this  machine  by  selling  others,  and  said  it  would  be  an 
advantage  to  him  to  send  on  that,  and  as  quick  as  he 
could  get  around  to  it  he  would  fetch  me  another  one — 
when  he  would  be  over  in  selling."  «  «  «  «  "Well, 
I  kind  of  hesitated,  and  thought  once  I  would  not  let 
him  have  it.  I  spoke  to  my  wife  about  it,  and  finally 
18 
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he  spoke  so  fair  about  it — ^and  I  finally  let  him  have  the 
machine  if  he  would  fetch  me  another  one  right  away. 
At  that  time  I  was  with  him  selling  machines,"  etc. 
He  further  testified  that  the  machine  in  question  was 
sold  to  one  Brown,  and  a  note  taken  therefor  in  the  name 
of  Farrar  and  Wheeler.  He  also  testified  that  soon 
thereafter  he  saw  Allen  and  told  him  that  he  had  bought 
the  machine  of  Wren,  and  he  said  ^^  that  was  all  right." 

It  is  evident  from  this  testimony  that  loaning  the  ma- 
chine to  Wren  was  a  personal  affair  between  C.  S.  Trip- 
lett  and  Wren,  and  therefore,  the  plaintiffs  are  not  liable 
for  the  same. 

Ihe  testimony  as  to  the  character  of  the  warranty  is 
vague  and  indefinite.  In  no  view  that  we  can  take  of 
the  testimony  can  the  ^dgment  of  the  court  below  be 
sustained.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  for  a  new  trial. 
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7  242 
48  319 

1  7  842 

48  M5 


BUBLINGTON  &  MlSSOUBI  RtVEB   RaILBOAD  CoMPANT    IN 

Nebsaska,  plaintiff  in  ebbob,  v.  Robebt  Diok  & 
Son,  defendants  in  ebbob. 


8. 


Practiee :  joindeb  of  fabtibb.  At  common  law  the  general 
rule  is,  that  all  parties  must  join  and  be  joined  by  their  names 
in  an  action ;  and  such  is  the  general  import  of  our  code  which 
provides  that  the  precipe  and  petition  must  contain  the  name$ 
of  the  parties  to  an  action,  and  their  namesy  both  direct  and  in- 
verse, shall  be  entered  in  the  index. 

: :  FABTNEB8HIP8.    But  it  is  Specially  provided  by 


statute  that  when  persons  use  initial  letters  or  contractions  of 
their  christian  names  to  bills  of  exchange,  &c.,  they  may  be  desig- 
nated by  such  initials  or  contractions  of  the  christian  name ;  and 
that  companies  not  incorporated,  and  partnerships  formed  for 
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the  puipoee  of  carrying  on  any  trade  or  business  or  for  holding 
any  species  of  property  in  this  state,  may  sue  and  be  sued  in 
the  name  assumed  by  tiiem. 

8.  ■  :   — — -:  :    ooNSTBUcnoK  OF  OTATUTB.    These 

special  proTlsions,  being  exceptions  to  the  general  rule,  must 
be  construed  strictly,  and  the  exact  mode  of  procedure  pre- 
scribed by  them  must  be  closely  pursued. 

Ebbob  to  the  district  court  for  Saline  county.  The 
case  is  stated  in  the  opinion. 

W.  H.  Morris  J  for  plaintiff  in  error. 

It  is  the  common  law  that  a  partnership,  as  snch, 
cannot  maintain  an  action  as  a  partnership.  A  snit  bj 
initials,  except  where  expressly  authorized  by  statute,  is 
a  fatal  description  of  the  person.  Hevf  db  Co.  v,  Shulze, 
10  Ohio,  264.  An  action  can  be  brought  in  this  state 
by  a  partnership  as  such,  only  by  reason  of  a  special  and 
peculiar  statute  which  iuUy  sets  out  the  special  facts 
that  must  exist  and  the  things  that  must  be  done  by  a 
party  desiring  to  make  this  special  permission  available. 
Gen.  Stat.,  627  §§  24,  26.  When  a  party  brings  an  ac- 
tion under  a  special  statate,  the  statute  must  be  expressly 
followed,  and  no  jurisdiction  is  obtained  unless  the  stat- 
ute is  pursued.  The  summons  in  this  case  was  issued 
by  the  county  judge  in  his  jurisdictional  capacity  as  a 
justice  of  the  peace  and  is  governed  by  the  same  code 
as  that  that  relates  to  justices  of  the  peace.  A  summons 
issued  by  a  justice  of  the  peace  in  the  name  of  a  part- 
nership, without  any  further  description  or  designation, 
is  a  nullity. 

When  a  proceeding  is  expressly  directed  to  be  taken 
by  statute  its  omission  amounts  to  a  nullity.  McNamara 
on  Nullities,  p.  20.  Mortimer  v.  JPigoUy  2  Bowling, 
616.  ChumM  v.  Eoopor^  1  Dowling,  28.  Thompson  v. 
Sisson^  6  Cent.  Law  Journal,  216.    An  irregularity  may 
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be  waived;  a  nullity  never  can  be.  Mclfamara  on  Nul- 
lities, p.  21.  Eolmes  v.  Russell^  9  Bowling,  487,  and 
cases  cited.  There  is  no  more  power  even  by  appear- 
ance, to  confer  jurisdiction  on  the  court  in  case  of  a 
partnership  suing  solely  as  such,  without  following  the 
statute  strictly,  than  there  would  be  to  confer  jurisdic- 
tion, by  consent,  where  the  plaintiff  was  notoriously,  and 
appeared  in  the  record,  as  an  insane  person,  an  idiot,  or 
an  infant.  The  court  by  law  can  gain  no  jurisdiction, 
and  no  appearance  or  consent  of  parties  can  confer  it 
Miller  v.  Postj  1  Allen,  434. 

Gajntt,  Ch.  J. 

This  action  was  commenced  before  the  county  judge, 
"  exercising  the  ordinary  powers  and  jurisdiction  of  a 
justice  of  the  peace,"  by  defendants  in  error  against  plain- 
tiff in  error,  for  the  possession  of  certain  personal  prop- 
erty and  for  damages  for  the  detention  thereof.  The 
property  was  replevied  and  delivered  to  defendants  in 
error.  The  plaintiff  in  error  appeared  specially  and  ex 
cepted  to  the  jurisdiction  of  the  judge  for  want  of  proper 
parties,  but  the  exceptions  were  overruled,  and  the  judge 
found  for  the  defendants  in  error  and  entered  judgment 
accordingly,  and  for  damages  in  excess  of  the  appraised 
value  of  the  goods. 

The  bill  of  exceptions  found  in  the  record  must  be  laid 
aside,  because  it  was  not  authorized  by  law.  Taylor  v. 
Tilden,  8  Neb.,  340.  The  only  question  we  can  consider 
is,  whether  the  action  will  lie  in  the  firm  name  only  of 
the  defendants  in  error. 

It  is  well  understood  that,  at  the  common  law,  in  an 
action  brought  by  partners,  all  the  members  of  the  firm 
must  be  made  plaintiffs.  The  omission  of  the  name  of 
any  partner  as  plaintiff  may  be  taken  advantage  of  at  the 
trial  under  the  general  issue;  or  if  it  appear  on  the  face 
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of  the  pleadings,  it  is  fatal  on  demnrrer,  or  on  a  motion 
in  arrest  of  judgment,  or  on  error.  It  has  always  been 
the  role  at  law,  that  all  the  parties  in  interest  must  join 
and  be  joined  by  their  proper  names,  in  an  action  or  suit, 
and  such  is  the  general  import  of  our  code,  for  it  pro- 
vides generally  that  the  precipe  and  petition  must  con- 
tain the  names  of  the  parties  to  the  action,  and  their 
nameSy  both  direct  and  inverse,  shall  be  entered  in  an 
index.  §§  68,  92,  322,  and  1088.  And  the  only  ezcep- 
tions  to  this  general  rule  are :  Jirsty  by  section  23,  it  is 
specially  provided  that  in  actions  upon  bills  of  exchange, 
promissory  notes,  or  other  instruments,  whenever  any  of 
the  parties  are  designated  by  the  initial  letter  or  letters 
or  contraction  of  the  christian  name,  such  persons  may 
be  designated  by  the  name,  initial  letter  or  letters  or 
contraction  of  the  christian  name;  and  section  24  special- 
ly provides  that  any  company  not  incorporated,  or  part- 
nership formed  for  the  purpose  of  carrying  on  any  trade 
or  business,  or  for  the  purpose  of  holding  any  species  of 
property  in  this  state,  may  sue  and  be  sued  by  the  name 
such  partnership  may  have  assumed  to  itself,  or  be  known 
by  ;  section  25  provides  the  mode  of  process  in  such 
cases,  and  section  26  specially  provides  that  when  any 
such  company  shall  sue  in  its  partnership  name  it  shall 
give  security  for  costs.  And  under  section  1085  the 
^'provisions  of  the  code,  which  are  in  their  nature  appli- 
cable, and  in  respect  to  which  no  special  provision  is 
made  by  statute,  shall  apply  to  proceedings  before  jus- 
tices of  the  peace." 

This  seems  pretty  clearly  to  bring  within  the  jurisdic- 
tion of  justices  of  the  peace,  the  form  of  actions  specially 
provided  for  in  sections  23,  24,  25,  and  26  of  the  code. 
But  this  mode  of  bringing  an  action  by  a  partnership 
being  unknown  at  the  common  law,  and  different  from 
the  general  import  of  the  statutes  in  respect  of  parties  to 
an  action,  these  special  provisions  must  be  strictly  con- 


246   SUPREME  COURT  OF  NEBRASKA, 

B.  A.  M.  R.  R.  Co.  Y.  Dick  A  Son. 

straed,  and  the  exact  mode  of  procedure  required  of 
partners  must  be  closely  pursued.  Zease  v.  Vanoej  28 
Iowa,  609.    Bailey  v.  Bryan,  8  Jones,  L.,  857. 

The  partnership  may  assume  to  itself  any  fictitious 
name  and  sue  by  such  name,  and  no  person  be  responsi- 
ble for  costs,  in  case  the  cause  should  be  adjudged  in 
favor  of  the  defendant ;  the  real  parties  suing  are  un- 
known to  the  defendant  and  to  the  court,  and  therefore 
the  law  wisely  declares  that  the  company  shall  procure 
some  responsible  resident  of  the  county  as  security  for 
costs.  This  is  an  essential  prerequisite  to  the  mainte- 
nance of  the  action,  and  it  is  but  a  reasonable  and  just 
condition  precedent  in  an  action  where  the  plaintiffs  are 
unknown  and  their  action  is  brought  in  an  assumed 
name. 

Another  requisite  is  that  it  must  appear  that  the  com- 
pany is  formed  to  carry  on  some  trade  or  business,  or  to 
hold  some  species  of  prop>erty  in  this  state,  and  is  not 
incorporated.  In  the  case  at  bar,  it  appears  from  the 
record  that  the  requirements  of  the  special  provisions 
were  not  complied  with  ;  and  therefore  the  judgment  of 
the  district  court,  and  also  the  judgment  of  the  county 
judge  must  each  be  reversed  and  the  cause  remanded, 
with  leave  to  defendants  in  error  to  amend  and  to  give 
surety  for  costs  upon  payment  of  all  costs  which  have 
accrued  since  the  ffling  of  the  motion  to  dismiss  for  want 
of  jurisdiction. 

JUDGKBHT  AOOOSDINGLY. 
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St.  Joseph  &  Denveb  R.   R.,  PLAnrnFF  in  bbsob,  \. 
Matthew  F.  Baldwin,  defendant  in  ebbos. 


1.  GoYemment  Grant  of  Iiand  to  Bailroad:  bioht  of 
WAT.  In  the  year  1869,  B.  purchased  from  the  United  States 
the  south-east  quarter  of  the  south-east  quarter  and  the  norths 
west  quarter  of  the  south-east  quarter  of  section  eleven  in  town- 
ship one,  range  three,  in  Jefferson  county,  Neb.  In  July,  1866, 
Congress  passed  an  act  granting  to  the  state  of  Kansas  for  the  use 
and  benefit  of  the  St  Joe  &  Denver  R  R  Go.,  every  alternate  odd 
section  of  land  for  a  distance  of  ten  miles  on  each  side  of  the 
track,  and  providing  that,  if,  when  the  line  or  route  was  defi- 
nitely fixed,  the  United  States  had  sold  any  section  so  granted 
or  any  part  thereof,  or  that  the  right  of  pre-emption  or  home 
stead  settlement  had  attached  to  the  same,  or  they  had  b^n 
reserved  by  the  United  States,  that  other  lands  might  be  selected 
in  lieu  thereof.  The  act  also  granted  the  right  of  way  to  said 
company  across  the  public  lands.  In  1871  the  plaintiff  located 
its  line  through  the  above  described  lands.  B.  took  the  necessary 
steps  under  the  statutes  of  the  state  for  the  assessment  of  dama- 
ges, and  judgment  was  rendered  in  his  favor  for  the  sum  of 
9200.  Eddy  that  B.  was  entitled  to  compensation  for  the  right 
of  way. 

3.    :  :    Such  lands  were  subject  to  entry  and  settle- 

ment,'until  the  plaintiff  had  filed  maps  of  its  line  designating 
the  route,  with  the  Secretary  of  the  Interior,  and  the  lands  had 
been  withdrawn  from  market,  under  the  provisions  of  section 
four  of  the  act 

Ebsob  to  the  district  court  for  Jefferson  conntj. 
Tried  below  before  Weaver,  J.  The  case  is  stated  in 
the  opinion. 

Doniphcm  db  Reed  and  John  Saxony  for  plaintiff  in 
error. 

This  question  brings  up  for  construction  only  the  sixth 
section  of  said  act.  The  right  of  way  is  granted  com- 
pletely by  that  section.  It  is  the  only  subject  matter  of 
that  section,  and  none  of  the  other  sections  are  connected 
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by  the  slightest  relations  of  context  with  it.  It  is  en- 
cumbered with  no  limitations,  no  conditions,  no  re- 
strictions. It  is  not  possible  in  the  construction  of  it  to 
reach  out  for  aid  to  the  other  sections.  For  so  complete- 
ly does  it  stand  isolated  and  disassociated  firom  them, 
that  the  rule,  that  in  the  construction  of  an  instrument 
or  a  statute  you  must  take  the  whole  of  it  into  conside- 
ration, has  no  application  to  this  question.  Plaintiff  in 
error  holds  that  the  said  grant  of  the  right  of  way,  as 
made  by  section  six,  is  operative  in  said  Railroad  Com- 
pany's favor  from  July  23,  1866,  the  day  the  act  was 
approved,  and  that  the  acquisition  of  all  interests  in  land 
over  which  said  road  f^may  pas8j^^  and  which  constituted 
a  part  of  the  ^^jmblic  doraain^^  when  the  act  was  passed, 
were  subject  to  the  right  of  way  granted  by  said  section. 
The  defendant  in  error,  on  the  other  hand,  claims  that 
the  right  of  way  given  by  said  section  does  not  attach 
in  said  Railroad  Company's  favor  on  the  day  when  said 
act  was  approved.  That  in  the  construction  of  this  sec- 
tion, to  gather  its  legal  import,  it  is  necessary  to  consult 
the  previous  sections  of  the  act;  that  the  same  conditions, 
restrictions,  and  limitations,  as  qualify  the  grant  of  land 
made  in  the  first  section  of  said  act,  also  qualify  the 
grant  of  the  right  of  way  made  in  the  sixth  section. 
And  they  zealously  daim  that  when,  as  in  section  one, 
the  route  of  the  said  railroad  becomes  definitely  fijxed^ 
it  appears  that  land  in  the  line  of  the  road  has  been 
sold,  homesteaded,  or  pse-empted,  not  only  does  the  rail- 
road lose  the  land  thus  sold,  honfesteaded,  or  pre-empted, 
as  is  provided  for  in  said  section  one,  but  they  lose  also 
the  right  of  way  granted  by  the  said  section  six.  They 
insist  that  the  road  must  be  defi/nitely  faced  and  located^ 
and  that  the  same  conditions  must  be  performed  by  the 
company  as  are  necessary  under  said  act  to  vest  the  title 
of  the  land  granted  in  the  company,  before  the  right  of 
way  is  available  to  the  company.    The  plaintiff  in  error 
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claimB  that  such  a  constraction  cannot  be  maintained. 
The  words  employed  by  Baid  section  six  are,  ^^  be  and  the 
same  is  hereby  granted."  These  are  words  of  present 
granting^  and  import  an  immediate  transfer  of  title.  21 
Wallace,  44.  9  Wallace,  95.  53  Mo.,  563.  11  Iowa, 
460.    92  U.  8.,  741. 

The  subject  matter  of  the  first  section  is  land,  that  of 
the  sixth,  the  right  of  way.  The  grantee  or  trustee  men- 
tioned in  the  first  section  is  '^The  State  of  Kansas," — the 
grantee  in  the  sixth  section  is  the  ^^  Saint  Joseph  dk 
Denver  City  Railroad  Compa/ryy?'*  We  have  then,  in 
this  act  of  Congress,  iADO  distinct^  separoite  grants^  with 
different  subject  matters,  and  different  grantees.  A 
grant  is  but  a  contract  of  the  sovereignty.  We  have 
then,  in  this  act,  two  contracts;  and  by  what  rule  of  law 
will  it  be  claimed  that  the  conditions  oione  contract  can 
be  made  applicable  to  another  when  the  subject  matter 
is  totally  different ;  when  there  is  no  reference  making 
it  a  part,  and  when  even  the  contracting  parties  are  dif- 
ferent f  Qentral  Pacific  R.  R,  Co.  v.  Dyer,  1  Sawyer, 
641.  Zeave?iwarth  R.  R,  Co.  v.  United  States,  92 
United  States,  783. 

Brown  dh  Marshally  and  Slocum  <&  Sambel,  for  de- 
fendant in  error. 

The  company  never  had  a  right  of  way  over  the  lands 
of  the  United  States  lying  in  Kansas,  where  it  had  a  le- 
gal existence,  until  it  had  filed  with  the  Secretary  of  the 
Interior  maps  of  its  lines  definitely  designating  and  fix- 
ing the  route  and  location  of  its  road.  Westeim  Pacifi^c 
R.  R.  Co.  V.  Tevis,  41  Gal.,  489.  Alabama  <&  Florida 
R.  R.  Co.  V.  BurkeU,  46  Ala.,  N.  S.,  569.  Calif omixi 
Northern  R.  R.  Co.  v.  Gould,  21  Gal.,  255.  Lacey's  R. 
R.  Digest,  255,  Sec.  809-810. 

It  is  insisted  that  the  grant  of  the  right  of  way  is  a 
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separate  and  independent  grant,  and  that  section  six  is  to 
be  construed  as  if  it  stood  alone  ;  that  the  land  grant  is 
to  the  state  of  Kansas,  while  the  grant  of  the  right  of 
way  is  directly  to  the  company ;  but  this  position  we 
insist  is  not  tenable.  True,  the  grant  of  the  right  of 
way  is  directly  to  the  company  ^^  for  the  construction  of 
a  railroad  as  proposed.''  As  proposed  where  ?  Is  it 
not  ^^as  proposed"  in  the  preceding  sections  of  the  act  ? 
Can  it  be  doabted  that  the  words  ^^  as  proposed"  refer  to 
the  location  of  the  road  as  defined  in  section  one  ?  Con- 
gress had  no  power  to  permit  a  Kansas  corporation  to 
bnild  a  railroad  in  Nebraska.  This  permit  can  only  be 
given  by  Nebraska  alone.  United  States  v.  Sock  Isla/nd 
R.  B.  Bridge  Co.y  6  McLean,  517.  Glemer  v.  Lime 
PoirU,  10  Cal.  229. 

Maxwell,  J. 

On  the  twenty-third  day  of  July,  1866,  Congress 
passed  "  an  act  for  a  grant  of  lands  to  the  state  of  Kan- 
sas to  aid  in  the  construction  of  the  Northern  Kansas 
Railroad  Company."  Section  one  of  the  act  provides: 
'^That  there  is  hereby  granted  to  the  state  of  Kansas,  for 
the  use  and  benefit  of  the  Saint  Joseph  and  Denver  City 
Railroad  Company,  the  same  being  a  corporation  organ- 
ized under  the  laws  of  Kansas,  to  construct  and  operate 
a  railroad  from  Elwood,  in  Kansas,  westwardly,  via 
Maryville,  in  the  same  state,  so  as  to  efiect  a  junction 
with  the  Union  Pacific  Railroad,  or  any  branch  thereof, 
not  farther  west  than  the  one  hundredth  meridian  of 
west  longitude,  every  alternate  section  of  land  designated 
by  odd  numbers,  for  ten  sections  in  width  on  each  side 
of  said  road,  to  the  point  of  intersection.  But  in  case 
it  shall  appear  that  the  United  States  have,  when  the  line 
or  rovte  of  mid  road  is  dejlnitely  Jiafed,  sold  any  section 
or  any  part  thereof  granted  as  aforesaid,  or  that  the  right 
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of  pre-emption  or  homeBtead  settlement  has  attached  to 
the  same,  or  that  the  same  has  been  reserved  by  the 
United  States  for  any  purpose  whatever,  then  it  shall  be 
the  doty  of  the  Secretary  of  the  Interior  to  cause  to  be 
selected  for  the  purposes  aforesaid,  from  the  public  lands 
of  the  United  States  nearest  to  the  tier  of  sections  above 
specified,  so  much  land,  in  alternate  sections  or  parts  of 
sections  designated  by  odd  numbers,  as  shall  be  equal  to 
such  lands  as  the  United  States  have  sold,  reserved,  or 
otherwise  appropriated,  or  to  which  the  rights  of  pre- 
emption or  homestead  settlement  have  attached  as  afore- 
said," etc 

Section  four  provides:  ^^That  as  soon  as  the  said 
company  shall  file  with  the  Secretary  of  the  Interior 
maps  of  its  lines,  designating  the  route  thereof,  it  shall 
be  the  duty  of  the  said  Secretary  to  withdraw  from  the 
market  the  lands  granted  by  this  act,  in  such  manner  as 
may  be  best  calculated  to  effect  the  purposes  of  this  act 
and  subserve  the  public  interest." 

Section  six  provides :  ^^  That  the  right  of  way  through 
the  public  lands  be  and  the  same  is  hereby  granted  to 
the  said  Saint  Joseph  and  Denver  City  Railroad  Com- 
pany, its  successors  and  assigns,  for  the  construction  of 
a  railroad  as  proposed,"  etc. 

On  the  twenty-seventh  day  of  October,  1869,  the  de- 
fendant purchased  from  the  United  States  the  south-east 
quarter  of  the  south-cast  quarter,  and  the  north-west 
quarter  of  the  south-east  quarter  of  section  eleven,  in 
township  one,  range  three,  in  Jefferson  county,  Nebras- 
ka, and  has  continued  to  own  said  lands  ever  since. 

In  the  year  1871,  the  plaintiff  located  its  line  of  road 
over  the  above  described  lands,  taking  a  strip  through 
the  same  about  two  hundred  rods  in  length  and  two 
hundred  feet  in  width.  The  defendant  took  the  necessa- 
ry steps  under  the  laws  of  this  state  to  have  the  damages 
assessed,  and  an  award  was  made  in  his  favor.    On  appeal 
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from  the  award  to  the  district  court,  he  recovered 
jndgment  for  the  sum  of  $200.  The  cause  was  brought 
into  this  court  by  petition  in  error. 

The  railroad  company  set  up  as  a  defense,  that  by  the 
act  of  Congress  approved  July  23, 1866,  they  were  grant- 
ed the  right  of  way  through  the  public  lands  of  the 
United  States,  and  they  insist  that  this  was  a  grant  in 
preaerUiy  which  took  effect  without  regard  to  the  location 
of  their  line,  and  that  therefore  all  lands  sold  by  the 
United  States  after  the  passage  of  the  act,  and  before 
the  location  of  the  road,  although  sold  without  reserve 
and  for  full  consideration,  were  taken  subject  to  this 
grant.  No  such  construction  can  be  given  to  the  act 
Construing  its  provisions  together,  it  is  apparent  that 
the  right  of  way  was  granted  only  across  such  lands  as 
were  owned  by  the  United  States  at  the  time  of  the  loca- 
tion of  the  line  of  the  road.  The  plaintiff  might  with 
equal  propriety  insist  that  they  were  entitled  to  all  the 
odd  numbered  sections  for  ten  miles  on  each  side  of  the 
road,  although  the  same  had  been  entered  prior  to  the 
location  of  the  line.  Such  lands  were  subject  to  entry 
and  settlement,  until  the  plaintiff  had  filed  maps  of  its 
line,  designating  the  route,  with  the  Secretary  of  the  In- 
terior, and  the  lands  had  been  withdrawn  from  market 
under  the  provisions  of  section  four  of  the  act. 

A  party  purchasing  agricultural  lands  from  the  United 
States,  without  reservation  or  condition,  takes  the  entire 
title  to  the  same.  He  acquires  a  right  of  property  there- 
in, of  which  he  can  be  divested  only  for  public  use,  and 
on  just  compensation  being  made  for  the  same.  As  the 
defendant  herein  was  the  owner  of  the  lands  in  contro- 
versy at  the  time  of  the  location  of  plaintiff's  line  across 
the  same,  he  is  entitled  to  damages  for  the  right  of  way. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affibhed. 
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The  South  Plattb  Land  Cohpakt,  appkllant,  v.  Thb    JJ  JJJ 

BOABD  OF  COUKTT  CoiCMISBIONEBS  OF  BtTFFALO  OoUNTT,      ^   ^1 

ASD  OTHBB&  APPKLLKB8.  1  J   5Sl 

'  I  86    7061 

1.  Equity  Jurisdiotaon :  oollection  of  taxes  :  iNJimonoN. 
Coarts  of  equity  will  enjoin  the  collection  of  an  erroneous  or 
illegal  tax,  when  the  enforcement  of  the  assessment  would  lead 
Id  a  multiplicity  of  suits,  or  produce  irreparable  injury,  or  cast 
a  cloud  on  title  to  real  estate,  or  when  the  assessment  on  the 
face  of  the  proceedings  is  valid,  and  requires  extrinsic  evidence 
to  show  it  is  invalid,  or  when  the  officers  transcend  their  au. 
thority. 

3.  Taxes:  equalization:  fowbbb  of  county  board.  The 
county  commissioners,  acting  as  a  board  of  equalization,  cannot 
raise  the  assessment  on  property  without  giving  notice  to  the 
owner;  and  if  they  do  so  increase  the  assessment  of  property 
without  notice,  they  act  without  Jurisdiction  of  the  person  or 
subject  matter,  and  their  proceedings  arc  void,  and  of  no  effect. 

8.  Freoinot  Bonds  for  Erection  of  Bridges.  Under  the  act 
of  February  16. 1860,  enabling  counties,  cities,  and  precincts  to 
issue  bonds  in  aid  of  internal  improvements,  precincts  may 
issue  such  bonds  to  aid  in  the  construction  of  bridges  for  public 
use,  and  when  such  bonds  are  issued  in  conformity  with  the 
provisions  of  the  law,  they  are  valid,  and  the  collection  of  taxes, 
levied  on  the  property  of  the  precinct  to  pay  the  interest  there- 
on, may  be  legally  enforced. 

This  was  an  appeal  from  a  decree  of  the  district  court 
of  Buffalo  county,  by  Gasun,  J.  dismissing  plaintiff's 
petition. 

T,  I£.  Ma/rquett  and  O.  P.  M<Mon^  for  plaintiff,  cited 
Sioux  City  dk  Pacijlc  R.  R.  v.  Washington  Cowrtt/y^  3 
Neb.,  43.  Postlewaite  v.  Vleghorny  43  111.,  428.  A  tax 
founded  on  an  assessment  which,  from  corrupt  or  mali- 
cious motives,  is  made  excessive  may  be  enjoined  in 
equity.  Cooley  on  Taxation,  547.  Albany  cfe  C.  R.  R. 
Co.  V.  Canaan^  16  Barb.,  244.  Leffert  v.  Board  of  Su- 
jpervisors  of  Catumet  County ^  21  Wis.,  688.    IiilAJowiik.ee 
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Iron  Co.  V.  Huhhard^  29  Wis.,  67.  Merrill  v,  Hum^ 
phry^  24  Mich.,  170.  Repvhlio  Life  Ineura/nce  Co.  v. 
Pollak^  Snpt.  Ct.,  IllinoiB,  7  Chicago  Legal  News,  357. 
So  may  any  other  tax  be  enjoined  in  equity  which  is 
rendered  unequal  and  unfair  by  fraudulent  practices  of 
the  officers,  or  in  which  the  party  is  deprived  by  like 
practices  of  important  and  substantial  rights  which  the 
law  intends  to  secure  to  him,  such  for  instance,  as  the 
right  of  appeal  from  an  assessment  or  writ  of  error  or  to 
be  heard  by  the  board  of  review  or  equalization,  <)efore 
his  assessment  should  be  raised.  Darling  v.  Chinn^  50 
Ills.,  424.  Cooley  on  Taxation,  547.  Rood  v.  Mitohdl 
County^  39  Iowa,  444. 

The  facts  averred  in  relation  to  said  Kearney  special 
tax,  not  being  denied  by  the  answers  of  the  defendant, 
are  admitted,  and  hence  no  proof  was  offered  by  either 
party.  That  this  tax  is  levied  to  build  a  bridge  in  said 
precinct  of  Kearney  is  admitted.  This  tax,  the  Kearney 
special  of  9  mills  on  the  dollar,  is  unknown  to  the  law 
and  unauthorized  by  it.  The  bridge  itself  is  a  county 
bridge,  and  under  the  exclusive  management  and  control 
of  the  county.  It  is  an  improvement  of  the  county  and 
for  the  county,  and  the  expense  of  the  structure  cannot 
be  transferred  to  the  precinct  and  the  burden  imposed 
upon  the  property  situate  in  a  single  precinct.  Here  all 
of  the  property  of  the  county  is  exempt  from  the  burden 
of  tax  for  the  erection  of  this  bridge  except  the  property 
of  Kearney  precinct,  and  the  bridge  itself  is  a  county 
improvement,  a  county  structure.  This  cannot  be  done. 
Weeks  v.  Mihmukee^  10  Wis.,  242-263.  Exchange 
Bank  v.  Hinedj  3  Ohio  State,  1.  Adavie  v.  Beman^  10 
Kans.,  37.    Henry  v.  Chester^  15  Vt.,  460. 

Sam  L.  Savidge^  for  defendant. 

Equity  will  not  interfere  by  injunction  to  restrain  the 
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enforcement  of  a  tax  proceeding  on  the  ground  of  irreg- 
nlarities,  or  errors  in  the  aesessment  of  the  tax,  or  in  the 
execution  of  the  power  conferred  upon  the  taxing  offi- 
cers; the  remedy  at  law  being  deemed  sufficient  in  such 
cases.  High  on  Injunctions,  Sec.  355.  MacJdoU  v, 
Davenport^  17  Iowa,  379.  Warden  v.  Svpervisors^  14 
Wis.,  618.  *  Center  v.  Black,  32  Ind.,  468.  Kellogg  v. 
Oshkoshj  14  Wis.,  623.  Exchange  Bank  v.  Hines,  3  O. 
St.,  1.  Jackson  v.  Detroit,  10  Mich.,  248.  Williams  v. 
JUayor,  2  Mich.,  560.  Chicago  v,  Frary,  22  111.,  34. 
HaUenbech  v.  Hahn,  2  Neb.,  427.  Cooley  on  Taxation, 
628,  629,  and  540.  Hershey  v.  Fry,  1  Iowa,  696. 
Chimes  v,  Rohb,  8  Iowa,  199.  Kansas  Pacific  R.  R.  v. 
Russell,  8  Kansas,  561.  West  v.  Balford,  32  Wis.,  168. 
Arnold  v.  Middleton,  39  Conn.,  401. 

The  statutes  give  notice  that  the  board  of  equalization 
will  meet  at  a  time  and  place  certain,  and  no  special  no- 
tice is  necessary  to  a  tax-payer,  in  order  to  give  the 
board  power  to  raise  or  lower  the  assessments  upon  his 
property.  Gren.  Stat,  907,  Sec.  27.  Hambleton  v,  Demp- 
sy  dk  Co.,  20  Ohio,  173.  Sionx  City  and  Pacific  R,  R. 
V,  Washington  Co.,  3  Neb.,  42.  The  commissioners  as 
a  board  of  equalizalion  had  power  to  raise  or  lower  the 
assessed  value  of  plaintiff's  property  at  the  time  and  in 
the  manner  they  did.  American  Law  Eegister,  570. 
The  power  to  correct  errors  and  grievances  in  respect  to 
the  assessment  of  taxable  property  is  vested  exclusively 
in  the  board  of  equalization,  and  the  nature  and  charac- 
ter of  the  functions  of  this  board  show  clearly  that  it 
acts  judicially  and  its  action  is  final.  Cooley  on  Taxa- 
tion, 291.  Bellinger  v.  Gray,  61  N.  Y.,  616.  Gen. 
Stat.,  907,  Sec.  27. 

Gautt,  Ch.  J. 

This  is  a  suit  by  injunction,  and  in  the  petition  it  is 
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subetantiallj  alleged,  that  the  county  commiBsioners, 
acting  as  a  board  of  equalization  for  the  correction  of 
errors  in  the  listing  and  valuation  of  property,  without 
notice  and  without  authority,  did  largely  increase  the 
assessed  value  of  considerable  portions  of  plaintiff's  lands, 
situated  in  the  county;  that  unless  restrained  the  de- 
fendants will  sell  said  lands,  and  that  by  these  proceed- 
ings a  cloud  is  cast  upon  plaintiff's  title  to  said  lands. 
In  the  court  below,  the  defendants  made  their  defense  by 
answer  solely  upon  the  merits  of  the  case,  and  did  not 
question,  but  submitted  themselves  to  the  jurisdiction 
of  the  court. 

In  the  case  of  The  Bank  of  Utioa  v.  The  City  of  Uti- 
oa,  4  Paige,  399,  the  subject  matter  of  the  action  was  an 
illegal  tax,  and  though  the  complainant  had  a  complete 
remedy  at  law,  still,  as  the  parties  submitted  themselves 
to  the  equity  jurisdiction^  the  chancellor  passed  upon 
the  case  and  enjoined  the  collection  of  the  tax;  Utioa 
Manufr.  Co.  v.  Supervisors^  1  Barb.,  Oh.  451.  When 
parties  thus  submit  to  the  jurisdiction  of  a  court  of  equity, 
it  may  perhaps  be  proper  to  pass  upon  the  case.  The 
general  rule,  however,  is  that  a  court  of  equity  will  not 
entertain  an  action  by  a  party  aggrieved  for  relief  against 
an  erroneous  or  illegal  tax,  unless  the  special  circum- 
stances of  the  case  bring  it  within  some  acknowledged 
head  of  equity  jurisdiction;  namely,  when  the  enforce- 
ment of  the  assessment  would  lead  to  a  multiplicity  of 
suits,  or  would  produce  irreparable  injury,  or  cast  a  cloud 
on  the  title  to  real  estate,  or  when  the  assessment  on  the 
face  of  the  proceedings  is  valid,  and  requires  extrinsic 
evidence  to  show  it  is  invalid,  or  when  the  officers  tran- 
scend their  authority.  Cooley  on  Taxation,  642,  543, 
547,  and  authorities  cited.  Johnson  v.  Hahn^  4  Neb., 
149. 

In  the  case  at  bar,  it  appears  from  the  record  that  the 
commissioners,  without  notice,  did  make  new  and  largely 
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increaeed  assessments  of  plaintiff's  lands,  and  their  ac- 
tion in  this  respect  appears  valid  on  the  face  of  their  pro- 
ceedings; bnt  if  they  acted  in  the  matter  without  au- 
thority their  proceedings  are  invalid,  and  cast  a  cloud  on 
the  plaintiff's  title.  Cooley  on  Taxation,  542.  Dean 
v.  Madison^  9  Wis.,  408. 

Therefore  the  main  question  presented  for  considera- 
tion is,  whether  the  commissioners,  acting  as  a  board  of 
equalization,  can  re-assess  property  without  giving  notice 
to  the  owner.  Section  twenty-six  of  the  general  revenue 
law  requires  the  assessors  of  each  county  to  meet  at  the 
office  of  the  county  clerk,  on  the  first  Monday  of  April 
in  each  year,  ^^  for  the  purpose  of  equalizing  the  assess- 
ments, aud  shall  return  their  lists  to  the  county  clerk  on 
or  before  the  second  Monday  of  the  same  month."  After 
this  equalization  is  made  by  the  assessors,  the  tax-payers 
have  opportunity  until  the  third  Monday  of  the  month 
to  examine  the  assessments  of  their  property,  and  any 
person  who  may  feel  aggrieved  by  anything  in  the  pro- 
ceedings of  the  assessors  may  then  apply  to  the  county 
board,  pursuant  to  the  provisions  of  section  twenty-seven, 
for  the  correction  of  any  supposed  errors  in  the  assess- 
ment of  his  property.  Such  complaint  is  in  the  nature 
of  an  appeal  from  the  decisions  of  the  assessors  to  the 
county  board,  and  the  time  fixed  by  the  statute  is  notice 
when  such  complaints  must  be  heard.  But  it  is  insisted 
that  as  section  twenty-seven  constitutes  the  county  com- 
missioners also  a  board  of  equalization,  and  provides  that, 
the  ^^  said  board  shall  have  the  right  to  raise  or  lower  the 
valuations  of  any  or  all  property  (except  property  valued 
by  the  state  board)  as  may  be  deemed  just  and  proper,"* 
absolute  power  resides  in  this  board  to  re-assess  prop- 
erty as  it  may  choose;  and  that  as  the  statute  fixes  the 
time  when  the  board  shall  meet,  it  may  exercise  this 
power  without  giving  notice  to  the  owner  of  the  prop- 
erty.    If  this  position  were  tenable,  then  it  might  be* 

^  19 
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come  necesBary  for  all  the  tax-payers  of  the  county  to 
continaally  attend  the  office  of  the  board  throughout  the 
entire  year,  in  order  to  protect  their  rights  of  property, 
for  the  section  gives  the  board  "  power  to  adjourn  their 
sessions  from  time  to  time,"  without  any  limitation, 
and,  therefore,  no  person  can  know  at  what  time  the 
board  may  invade  his  rights  of  property  by  an  unjust 
assessment  without  his  knowlege.  Certainly  such  abso- 
lute power  to  tax  the  property  of  the  citizen  without 
notice  would  establish  a  precedent  too  dangerous  to  be 
tolerated,  and  it  is  not  to  be  supposed  that  it  was  the 
intention  of  the  legislature  to  confer  on  the  board  a 
power  so  dangerous  and  so  liable  to  abuse. 

Tax  is  property,  and  the  constitution  declares  that  no 
man  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law;  and  it  is  said  the  term  means  ^^a  course  of 
legal  proceedings,  according  to  those  rules  and  princi- 
ples which  have  been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement  of  private 
rights,"  and,  except  in  proceedings  iii  remy  the  party 
whose  rights  are  to  be  affected  in  any  proceeding,  must 
be  brought  within  the  jurisdiction  of  the  tribunal  com- 
petent to  pass  upon  the  subject  matter,  by  service  of  pro- 
cess or  his  voluntary  appearance.  But  if  the  proposi- 
tion contended  for  is  maintainable,  then  the  board,  by 
its  arbitrary  act,  may,  without  due  process  of  law,  raise 
the  tax  on  property  of  the  citizen,  without  limit  and 
without  his  knowledge. 

In  Sioux  C.  cfe  P.  B.  R.  v.  Washington  Co.y  8  Neb., 
43,  it  is  said  that:  ^^  However  full  and  complete  might 
be  the  jurisdiction  of  the  board  over  the  subject  matter, 
yet  the  party  interested  has,  according  to  the  plainest 
principles  of  justice,  a  clear  right  to  a  hearing  and  a  day 
in  court,  and  any  other  view  stands  opposed  to  reason,  jus- 
tice, and  sound  policy,  and  to  all  those  general  princi- 
pies  which,  in  all  cases,  allow  a  party  to  be  heard  before 
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his  rights  of  property  can  be  affected  by  any  tribunal. 
This  is  the  universal  law  of  the  land;  *  *  *  hence, 
it  is  clear  that  the  board  can  have  no  jurisdiction  with- 
out notice  to  the  person  whose  rights  and  interests  are 
to  be  affected  by  its  decision." 

In  California  the  statute  requires  the  board  to  meet  on 
the  first  Monday  in  August,  and  provides  that  it  may 
hold  sessions  from  time  to  time  until  the  second  Monday 
in  September.  It  also .  gives  the  board  power  to  add  to 
or  deduct  from  any  valuation,  whether  the  said  sum  was 
fixed  by  the  owner  or  the  assessor.  And  in  Paiten  v. 
Greerij  13  Cal.,  329,  the  court,  in  construing  the  statute 
says:  "  We  think  it  would  be  a  dangerous  precedent  to 
hold  that  an  absolute  power  resides  in  the  supervisors 
to  tax  land  as  they  may  choose,  without  giving  notice 
to  the  owner.  It  is  a  power  liable  to  a  great  abuse. 
The  general  principles  of  law  applicable  to  such  tribu- 
nals oppose  the  exercise  of  any  such  power.  The  publi- 
cation of  notice  of  the  sittings  of  the  board  amounts  to  no 
protection  to  the  owner,  for  the  sessions  of  the  board  are, 
or  may  be,  from  the  first  Monday  in  August  until  the 
second  Monday  in  September,  and  it  could  scarcely  be' 
expected  that  every  tax-payer  is  to  wait  upon  the  board 
all  this  time  to  see  if  his  taxes  are  to  be  increased.  The 
words  of  the  statute  seem  to  require  a  complaint,  or 
some  proceeding  analogous  to  this;  at  least  that  there  is 
something  to  be  done,  however  informal,  in  the  nature 
of  a  controversy,  or  contestation,  or  in  the  nature  of  a 
judicial  enquiry.  There  can  be  no  considerable  difii- 
culty  in  giving  this  notice,  and  we  think  the  best  inter- 
ests of  the  state  require  it." 

It  seems  to  me  that  if  the  proposition  contended  for 
on  the  part  of  the  defendants  is  to  be  maintained  it  must 
be  at  the  sacrifice  of  those  great  principles  upon  which 
private  rights  repose  for  their  security,  and  which  are  se- 
cured by  the  solemn  guaranties  of  the  constitution,  and 
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therefore  I  must  conclude  that  the  county  commissionersy 
acting  as  a  board  of  equalization,  cannot  interfere  with 
those  rights  and  re -assess  property  without,  first  giving 
notice  to  the  owner. 

It  is  further  complained  that  the  plaintiff  is  charged 
with  a  special  tax  to  pay  interest  on  Kearney  precinct 
bonds,  issued  to  aid  in  building  a  bridge  in  said  precinct, 
and  it  is  alleged  that  this  tax  was  levied  without  author- 
ity of  law,  and  is  void. 

In  respect  of  this  cause  of  action  it  is  only  necessary  to 
observe  that  in  the  case  of  The  Union  Pacific  R.  R. 
Co.  V.  Corn/miasioners  of  Colfax  Coimty^  4  Neb.,  450,  it 
is  held  that  ^^  a  bridge  of  this  kind  is  a  work  of  internal 
improvement  within  the  meaning  of  our  statutes,"  and 
that  under  section  19,  chapter  9,  of  the  Be  vised  Statutes 
of  1866,  and  the  act  of  February  16, 1869  (Gen.  Stat.,  448), 
entitled  ^^  an  act  to  enable  counties,  cities,  and  precincts  to 
borrow  money  on  their  bonds,  or  to  issue  bonds  to  aid  in 
the  construction  or  completion  of  works  of  internal  im- 
provements in  this  state,"  counties  and  precincts  may, 
in  conformity  with  the  provisions  of  these  statutes,  issue 
bonds  to  aid  in  the  construction  of  a  public  bridge,  and 
that  when  so  issued  "  the  bonds  will  be  valid."  And 
the  statute  specially  provides  that  when  such  bonds  are 
issued  by  a  precinct,  '^  the  tax  to  pay  the  same  shall  be 
levied  upon  the  property  within  the  bounds  of  such  pre- 
cinct." Frerthont  Buildi/ng  Association  v.  Sherwin^  6 
Keb.,  50.  Therefore,  according  to  the  statute  and  the 
law  as  settled  by  this  court,  the  tax  to  pay  the  interest 
on  these  bonds  was  legally  and  properly  levied  on  the 
property  within  the  bounds  of  the  precinct. 

Decbeb:  This  cause  came  on  for  hearing  on  appeal 
from  the  district  court  of  Kearney  county,  and  was 
argued  by  counsel,  and  now,  on  maf;ure  considera- 
tion thereof,  this  court  finds  that  the  proceedings  of 
the  county  commissioners,  at  their  session  in  April, 
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1874,  acting  as  a  board  of  equalization  for  said 
county,  in  raising  the  asseBsmentB  on  the  lands  of 
the  plaintiff,  to- wit:  the  north-east  quarter  and  the 
south-east  quarter  of  section  two,  in  township  eight 
north,  of  range  sixteen  west,  the  north  half  of  the 
north-west  quarter,  and  the  north  half  of  the  north- 
east quarter,  and  lots  one,  two,  three,  and  four,  in 
section  eleven,  in  township  eight  north,  of  range  six- 
teen west,  acted  in  the  matter  without  notice  to  the 
plaintiff,  and  consequently  without  jurisdiction  of 
the  plaintiff  or  the  subject  matter.  It  is  therefore 
ordered  and  decreed  that  the  defendants,  and  each 
of  them,  be  perpetually  enjoined  from  collecting, 
or  in  any  way  enforcing  the  collection,  of  any  and 
all  taxes  levied  on  said  increased  amount  of  assess- 
ments upon  said  lands  of  the  plaintiff,  and  that 
said  additional  or  increased  assessments  so  made 
by  said  board  be  deemed,  and  are  hereby  declared 
to  be,  void,  and  of  no  effect.  And  it  is  further  or- 
dered and  decreed  that  the  petition  of  the  plain- 
tiff, so  far  as  it  relates  to  the  tax  levied  to  pay  the 
the  interest  on  the  bridge  bonds  issued  by  Kearney 
precinct,  be  and  the  same  is  hereby  dismissed. 


Julius  Noemand  and  othebs,  appellants,  v.  The  Boabd 
OF  County  Commissionees  of  Otoe  County,  and  O.  P. 
Mason,  appellees. 

An  Appeal  to  the  Supreme  Court  will  only  lie  upon  a  final 
order  or  decree. 

Appeal  from  Otoe  county. 
S.  H.  Calhoun^  for  appellant. 
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Mason  dk  Whedon^  for  appellees. 
Maxwell,  J. 

The  joarnal  entry  of  the  judgment  in  this  case  is  as 
follows:  ^^The  said  several  demarrers  were  argued  by 
counsel  and  submitted  to  the  court,  and  the  court  being 
fully  advised  in  the  premises,  it  was  considered  by  the 
court  that  the  said  demurrers  and  each  of  them  be  sus- 
tained, to  which  ruling  of  the  court,  in  sustaining  each 
of  said  demurrers,  the  plaintiffs  excepted.  And  there- 
upon said  cause  came  on  further  to  be  heard  upon  the 
motion  of  the  said  defendants  to  dissolve  the  injunction 
heretofore  allowed  in  said  cause;  and  the  court  being 
fully  advised  in  the  premises,  it  is  considered  and  ad- 
judged that  said  injunction  be  and  the  same  is  dissolved, 
to  which  ruling  of  the  court  the  said  plaintiffs  except : 
and  thereupon  the  said  plaintiffs  having  elected  to  stand 
upon  their  petition  and  not  asking  or  desiring  to  amend 
the  same,  the  defendants  moved  the  court  for  judgment 
on  the  demurrers  aforesaid,  and  the  court  being  fully 
advised  in  the  premises,  it  is  considered  adjudged  and 
decreed  that  the  said  defendants  have  and  recover  of  and 
from  the  said  plaintiffs  their  costs,  taxed  herein  at  three 
dollars  and  twenty  cents,  and  that  execution  issue  there- 
for: to  1^11  of  which  the  plaintiffs  then  and  there  ex- 
cepted," etc. 

This  is  a  mere  judgment  for  costs,  and  is  not  a  final 
decree.  An  appeal  to  this  court  will  only  lie  upon  a 
linal  order  or  decree.  The  cause  must  therefore  be  re- 
manded to  the  district  court  for  further  proceedings. 

Kevbbsed  and  remandsd. 


2.    : .    The  ri^ht  to  revive  an  action  is  not  dependent 

on  the  discretion  of  the  court  or  judge  making  the  order,  but, 
under  the  conditions  and  within  the  time  limited  by  statute,  is 
a  matter  of  right. 

8.    :  .    An  action  pending  against  a  deceased  person  at 

the  time  of  his  death,  may,  if  the  cause  of  action  survive,  be 
prosecuted  to  final  judgment;  and  the  executor,  administrator, 
or  heir  may  be  admitted  to  defend  the  same. 

Ebbob  to  the  district  coart  for  Otoe  county.  Tried 
below  before  Found,  J.    The  facts  appear  in  the  opinion. 

9 

A.  C.  BickettSj  for  plaintiff  in  error,  cited  Civil  Code, 
sees.  454,  455.  Gibson  v.  Carter^  28  Georgia,  510. 
Moore  v.  Hamiltony  44  New  York,  666. 

Thomas  B.  Stevenson  and  M.  L.  Hwywwrd^  for  de- 
fendant in  error. 

Maxwell,  J. 

On  the  twenty-fifth  day  of  January,  1870, 1.  P.  Mum- 
ford  executed  and  delivered  to  A.  Heffley  a  promissory 
note  of  which  the  following  is  a  copy:  * 

"  $844.77.  Jan.  25th,  1870. 

"Ten  days  after  date,  I  promise  to  pay  to  the  order  of 


;  97    390* 
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JuLiETTB  B.  Gillette,  plaintiff  in  bbroe,  v.  F.  C.  tTlS; 

MORBISON,   ADHINISTBATOS,   DEFENDANT  IN  EBBOR. 

1.  Judgment :  bbyiyal  of.  The  reyival  of  a  Jadgment  is  but  a 
continuation  of  the  original  action.  Where  it  is  sought  to  re- 
yive  an  action  upon  the  ground  that  the  cause  has  abated  by 
reason  of  the  6mth  of  the  defendant,  the  only  questions  at  issue 
upon  such  motion  are,  First,  the  death  of  the  defendant ;  Second, 
the  substitution  of  the  administrator  and  heirs  of  the  estate.  In 
that  proceeding,  if  the  cause  of  action  survive,  the  court  has  no 
authority  to  inquire  into  the  merits  of  the  case. 
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A.  Heffle;,  eight  handred  and  forty-four  dollars  and 
seventy-seyen  cents  at  the  rate  of  12  pr.  ct.  interest  per 
annnm,  value  received." 

"(Signed)  L  P.  Mumford." 

To  secure  the  payment  of  the  note  in  question,  Mumford 
and  wife,  at  the  time  of  the  execution  of  the  note,  exe- 
cuted and  delivered  to  Heffley  a  mortgage  upon  the 
south-west  quarter  of  section  nine,  township  eight,  range 
thirteen,  in  Otoe  county. 

On  the  twenty-seventh  day  of  January,  1870,  Heffley 
endorsed  the  note  in  controversy  and  assigned  the  same, 
together  with  the  mortgage,  to  the  plaintiff  herein. 

In  February,  1872,  proceedings  to  foreclose  the  mort- 
gage were  instituted  in  the  district  court  of  Otoe  county, 
and  Mumford  and  wife  and  Heffley  were  made  defend- 
ants, and  were  each  personally  served  with  summons. 
Afterwards  the  petition  was  amended  and  certain  parties 
holding  liens  upon  the  land  were  made  defendants. 
Mumford  and  wife  answered  the  petition,  alleging  that 
they  had  made  certain  payments  on  the  note  and  mort- 
gage amounting  to  the  sum  of  $61.87.  While  the  action 
was  pending  in  the  district  court  Mu  mford  died,  and  *  / 

Logan  Enyart  was  appointed  administrator  of  his  estate,  / 

and  the  cause  was  revived  against  the  administrator  and 
heirs  of  the  estate. 

in  September,  1874,  a  decree  for  the  sum  of  $1153.80 
was  rendered  against  the  heirs  of  Mumford  and  A.  Hef- 
fley. A  sale  was  had  of  the  mortgaged  premises,  and 
in  March,  1876,  judgment  for  a  deficiency  was  rendered 
against  Heffley  for  the  sum  of  $947.17.  At  the  Septem- 
ber term  of  said  court  the  judgment  against  Heffley  on 
his  motion  was  set  aside  and  vacated. 

In  February,  1876,  Heffley  died,  and  Norman  Heffley 
and  C.  W.  Heffley  were  appointed  administrators  of  his 
estate.  In  June,  1876,  the  plaintiff  filed  a  motion  to 
revive  the  action  against  the  administrators.    The  ad- 
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ministrators,  in  answer  to  the  motion  to  revive,  allege 
"  that  there  is  no  caaee  of  action  against  them,  and  never 
was  any  canse  of  action  against  A.  Hefflej,  deceased. 
That  the  judgment  in  this  case  is  against  the  estate  of 
I.  P.  Mumford,  deceased,  and  a  portion  of  such  judgment, 
if  not  all,  has  been  paid  to  the  plaintiffs  herein.  These 
administrators  aver  that  they  have  been  administrators 
for  about  six  months  past  of  the  estate  of  A.  Heffley, 
deceased,  who  died  February  17,  1876,  that  no  such 
claim  or  judgment  as  is  sought  to  be  revived  and  en- 
forced in  this  case  has  been  proved  or  allowed  in  the 
probate  court  of  Otoe  county,  Neb.,  or  elsewhere,  against 
the  estate  of  A.  Heffley,  deceased,"  etc.  The  motion  to 
revive  the  action  was  overruled,  to  reverse  which  the 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error.  Pending  argument  here,  the  cause  by  consent  of 
parties  was  revived  in  the  name  of  F.  0.  Morrison,  ad- 
ministrator de  bonis  non  of  Heffley's  estate. 

Section  464  of  the  code  provides  that :  "  Upon  the 
death  of  a  defendant  in  an  action,  wherein  the  right,  or 
any  part  thereof,  survives  against  his  personal  represent- 
ative, the  revivor  shall  be  against  him ;  and  it  may  be 
against  the  heirs  or  devisees  of  the  defendant,  or  both, 
when  the  right  of  action,  or  any  part  thereof,  survives 
against  them." 

Section  472  provides  that:  "If  either  or  both  parties 
die  after  judgment,  and  before  satisfaction  thereof,  their 
representatives,  real  or  personal,  or  both,  as  the  case  may 
require,  may  be  made  parties  to  the  same,  in  the  same 
manner  as  is  prescribed  for  reviving  actions  before 
judgment;  and  such  judgment  may  be  rendered  and  ex- 
ecution awarded  as  might  or  ought  to  be  given  or  award- 
ed against  the  representatives,  real  or  personal,  or  both, 
of  said  deceased  party." 

The  revival  of  a  judgment  is  but  a  continuation  of  the 
original   action.     Irwin  v.  Nh^oUy  11  Penn.  St.,  419. 
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Eaton  V.  ffasty,  6  Neb.,  419.    Herman  od  ExecutioDS, 
Sec.  79.     Wolfv.  Povmford,  4  Ohio,  397. 

At  common  law,  after  a  year  and  a  day  a  judgment  is 
preenmed  to  be  satiefied  or  relesEed,  and  therefore  exe- 
cution on  it  ie  not  allowed  without  giring  notice,  bj 
scire  faciaa  to  the  defendant  to  come  in,  and  show  if  he 
can,  by  release  or  otherwise,  why  execution  oBght  not  to 
issne.  2  Bouvier's  Law  Diet.  499.  In  such  case  the 
only  questions  are  payment,  or  release  of  the  jndgmeat. 
And  where,  under  the  statute,  when  it  is  sought  torerire 
an  action  apon  the  ground  that  the  cause  has  abated  by 
reason  of  the  death  of  the  defendant,  the  only  questions 
at  issue  upon  the  motion  are,  Firit,  the  death  of  the  de- 
fendant; Second,  the  substitution  of  the  administrator 
and  heirs  of  the  estate.  In  tbat  proceeding,  if  the  cause 
of  action  survive  the  conrt  has  no  authority  to  inquire 
into  the  merits  of  the  case.  And  where  the  application 
is  in  proper  form,  and  made  within  the  time  prescribed 
by  statute,  the  order  must  be  granted  as  a  matter  of 
right. 

In  Carter  v.  Jenningn,  24  Ohio  State,  188,  the  court, 
in  construing  the  statute  from  which  our  own  is  derived, 
say :  "The  right  to  revive  an  action  under  title  13,  chap- 
ter one  of  the  code,  is  not  dependent  on  the  discretion  of 
the  court  or  jndge  mating  the  order,  but,  under  the  con- 
s  and  within  the  time  therein  limited,  is  a  matter 
ht."     The  district  court  therefore  erred  in  over- 
;  the  motion  to  revive. 

s  claimed  that  the  court  has  no  jurisdiction.  The 
1  shows  that  Heffiey  was  personally  served  with 
ons,  and  that  judgment  was  rendered  against  hiui, 
,  on  his  motion,  was  set  aside, 
tion  223  of  chapter  17,  General  Statutes,  provides 
'All  actions  and  suits  which  may  be  pending  against 
ased  person  at  the  time  of  his  death,  may,  if  the 
of  action  survive,  be  prosecuted  to  final  judgment; 
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and  the  executor  or  administrator  may  be  admitted  to 
defend  the  same,  and  if  the  judgment  shall  be  rendered 
against  the  execntor  or  administrator,  the  court  in  ren- 
dering it  shall  certify  the  same  to  the  probate  court,  and 
the  amount  thereof  shall  be  paid  in  the  same  manner  as 
other  claims  duly  allowed  against  the  estate." 

The  jurisdiction  of  the  court  is  clear  and  explicit,  but 
as  to  the  merits  of  the  case  we  express  no  opinion.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

KsYfifiSED  AND  REMANDED. 


State  of  Nebraska,  ex  rel.  School  District  of  Omaha,        r  7n8OT 

PLAINTIFF   IN   ERROR,    V.    MaYOR   AND   CoUNOIL   OF  THE  1^-21? 

Gmr  OF  Omaha,  defendant  in  error. 

Taxes  for  School  Purposes  in  Cities  of  the  First  Class. 
The  '*  act  relative  to  public  schools  in  cities  of  the  first  class,'* 
does  not  confer  power  on  the  board  of  education  to  impose  or 
levy  and  collect  taxes  for  school  purposes ;  its  power  is  merely 
to  report  to  the  city  council  an  estimate  of  the  funds  required 
for  the  ensuing  fiscal  year,  and  it  is  the  duty  of  the  city  coun- 
cil to  levy  and  collect  the  necessary  amount  of  taxes  for  such 
school  purposes,  the  same  as  other  taxes. 

Error  to  the  district  court  for  Douglas  county. 
Heard  before  Savage,  J.,  who  refused  the  application 
made  by  the  relator  for  a  mandamus  to  compel  the  de- 
fendant to  levy  certain  taxes,  according  to  an  estimate 
made  by  the  relator. 

The  motion  was  for  a  writ  requiring  the  levy  of  eight 
mills,  or  of  a  rate  which  would  raise  the  amount  estimated 
to  be  necessary.  The  question  presented  was  whether 
the  city  council  had  authority  to  revise  and  control  this 
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estimate,  and  to  determiDe  for  itself  whether  or  not  it 
was  necessary  to  raise  sach  amount;  and  whether  it  had 
a  discretion  to  provide  for  a  less  amount  than  that  esti- 
mated bj  the  board. 

E.  Wakelei/j  for  plaintiff  in  error. 

C.  F.  Mamderaon  and  John  M.  Tkwrstony  for  defend- 
ant in  error. 

Gantt,  Ch,  J. 

This  cause  is  brought  here  on  error  to  the  decision  of 
the  district  court  upon  an  application  for  a  peremptory 
writ  of  mandamus.  The  question  raised  in  the  case  has 
reference  to  the  proper  construction  of  section  26  of  the 
^'  act  relative  to  public  schools  in  cities  of  the  first  class.'' 

In  the  interpretation  of  a  statute,  it  is  said  that 
such  construction  ought  to  be  put  upon  it  as  may  best 
answer  the  intention  which  the  makers  had  in  view,  and 
that  this  intention  is  sometimes  to  be  collected  from  the 
act  itself,  and  other  acts  in  pari  matejna.  Now  if  the  act  in 
question  shall  be  tested  by  this  rule,  the  intention  of 
the  makers  of  the  statute,  as  to  the  powers  and  discre- 
tion of  the  city  council  in  the  levy  and  collection  of 
taxes  for  school  purposes,  will  perhaps  be  more  satisfac- 
torily ascertained. 

Under  the  general  school  law  of  1869,  establishing  a 
system  of  public  instruction  for  the  state,  full  power 
is  given  to  each  school  district,  or  the  qualified  voters 
thereof,  to  ^'  impose  a  tax  on  all  the  taxable  property  of 
the  district,"  not  exceeding  ten  mills  on  the  dollar  of 
the  assessed  value  thereof,  for  building  school- houses, 
and  to  '^  impose  such  tax  as  may  be  necessary  to  pay 
teachers,  to  keep  the  school-house  in  repair,  and  to  pro- 
vide the  necessary  appendages,  and  pay  and  discharge 
any  debts  or  liabilities  of  the  district  lawfully  incurred." 
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And  between  the  first  and  third  Mondays  in  Jane,  in 
each  year,  the  board  is  authorized  to  '^  make  oat  and  de- 
liver to  the  county  clerk  "  of  the  county  in  which  the 
district  is  situated,  a  report  in  writing  of  all  the  taxes  so 
imposed  ^^  to  be  levied  on  all  the  taxable  property  of  the 
district,  and  to  be  collected  by  the  county  treasurer  at  the 
time  and  in  the  same  manner  as  state  and  county  taxes 
are  collected.''  And  if  the  qualified  voters  of  the  district 
fail  to  determine  these  matters,  then  it  is  made  the  duty 
of  the  district  board  to  determine  the  same.  Gen.  Stat., 
966,  967.  Here  the  power  to  determine  the  amount  of 
tax  required,  and  to  impose  the  same  on  all  taxable 
property  of  the  district,  is  vested  in  the  school  district, 
or  qualified  voters  thereof,  and  if  they  fail  to  attend  to 
this  matter,  then  the  power  is  vested  in  the  district  board; 
and  the  county  clerk  simply  performs  a  ministerial  duty 
in  extending  the  tax  so  imposed  upon  the  tax  list  to  be 
collected  by  the  county  treasurer. 

But  the  act  of  February  6,  1873,  "  relative  to  public 
schools  in  cities  of  the  first  class,"  by  section  four  pro- 
vides: "That  the  affairs  of  the  school  district  hereby 
created  shall  be  conducted  exclusively  by  boards  of  edu- 
cation, except  as  otkenoise  provided  hy  this  act.^^  This 
section  contains  a  summary  of  the  powers  of  the  board 
of  education,  subject,  however,  to  the  limitations  which 
may  be  imposed  on  its  exercise  of  power;  and  section 
twenty-six  seems  clearly  to  come  within  the  exceptions, 
for  it  only  provides:  "That  the  board  of  education 
shall  annually,  during  the  month  of  June,  report  to  the 
city  council  an  estimate  of  the  amount  of  funds  "  re- 
quired for  all  the  different  school  purposes  for  the  fiscal 
year  next  ensuing,  and  then  authorizes  and  requires  the 
city  council  "  to  levy  and  collect  the  necessary  amount 
the  same  as  other  taxes."  Gen.  Stat.,  987.  The  power 
of  the  board  is  merely  to  report  an  estimate  of  the 
funds  lequired;  it  has  no  power  to  impose  a  tax,  or  to 
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levy  arid  collect  a  tax  for  school  purposes;  on  the  con- 
trary,  the  power  to  impose  the  tax  necessary  for  such 
pari>ose8,  and  to  lovy  and  collect  the  same,  is  vested  in 
the  city  council. 

From  a  comparison  of  the  language  employed  in  the 
two  acts  it  seems  clear  that  this  difference  of  grant  of 
power  to  the  two  school  boards,  or  districts,  was  inten- 
tional; and  the  wisdom  and  the  policy  of  the  law  in  this 
respect  are  for  legislative  consideration,  and  not  for  the 
courts  to  determine.  Finding  no  error  in  the  judgment 
of  the  court  below,  the  same  is  affirmed. 

Judgment  affibmed. 


7    270 
}0    4051 

ig  Iff! 

7  270     D.  H.  Wheeler  and  others,  appellees,  v.  The  City  of 
^  ^^  Plattsmouth  and  others,  appellants. 

1.  Cities  of  Second  Class:    street  bonds:    constitutional 

law.  Subdivision.  XXXYIII,  Section  81,  of  the  act  relating 
to  cities  of  the  second  class  is  constitutional ;  and  the  authority 
to  issue  street  bonds  to  contractors  is  not  restricted  by  section 
89  of  the  same  act,  nor  is  the  issue  of  such  bonds  regulated  by 
the  provisions  of  the  act  of  February  15, 1869. 

2.  ' :    tax  for  street  improvements.    Cities  of  the  second 

class  cannot  levy  a  tax  for  street  improvements  to  exceed  five 
mills  on  the  dollai*  for  any  one  year;  and  any  tax  for  street  im- 
provements in  excess  of  this  amount  is  illegal  and  void. 

8.    :    school  taxes.     Under  the  act  of  February  15,  1875, 

**  relating  to  public  schools  in  cities  of  the  second  class,"  the 
aggregate  of  school  tax  for  all  school  purposes  shall  in  no  one 
year  exceed  one  per  cent  upon  all  the  taxable  property  of  the 
district 

4.    :    FUNDING  bonds.     Authority  is  given  to  cities  of  the 

second  class  to  issue  funding  bonds,  without  having  first  sub- 
mitted the  question  to  a  vote  of  the  legal  voters  of  the  city. 

5.    :  0E17ERAL  indebtedness.  The  proviio  in  subdivision  XL, 

Section  81,  of  the  act  relating  to  cities  of  the  seconft  class — 
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"That  the  bonded  indebtedness  shall  not,  at  any  one  time,  ex- 
ceed twenty  per  cent  of  the  value  of  the  real  estate  of  such 
city,  according  to  the  assessment  of  the  preceding  year,"  is  an 
independent  proposition  which  relates  to  the  entire  bonded  debt 
of  the  city,  and  therefore  all  bonds  issued  in  excess  of  the 
amount  so  limited  are  without  any  authority  of  law  and  void. 

Appeal  by  defendant  from  a  decree  rendered  by  Pound, 
J.,  presiding  in  the  district  court  for  Cass  coanty.  The 
case  is  stated  in  the  opinion. 

Sarn  M.  Chapman  and  T.  M,  Marquett^  for  appel- 
lant. 

John  L,  Webster  and  Ralph  E.  Gaylord^  for  appellees. 

Gantt,  Ch.  J. 

This  is  a  suit  in  equity  to  enjoin  the  collection  of  cer- 
tain taxes,  and  is  brought  into  this  court  upon  appeal. 
The  several  questions  presented  for  determination  will 
be  considered  in  the  order  in  which  they  appear  in  the 
pleadings. 

I.  It  is  complained  that  certain  street  bonds,  bearing 
date  December  13,  1873,  were  issued  without  authority 
of  law  and  are  void,  and  therefore  the  taxes  levied  to 
pa}'  the  same  are  illegal.  These  bonds  were  issued  under 
sub-division  XXXVIII  of  section  31  of  the  act  relating 
to  cities  of  the  second  class.  It  confers  on  the  city  coun- 
cil power  "  to  issue,  from  time  to  time,  street  bonds  to 
contractors,  or  other  persons  performing  work  or  furnish- 
ing materials  in  said  city,  on  such  terms  and  in  such 
manner  as  the  council  may  provide."  It  is  contended 
that  this  subdivision  is  unconstitutional  because  it  con- 
tains no  provision  restricting  the  power  of  taxatron  as  re- 
quired by  section  4,  art.  VIII  of  the  constitution  of  1867. 
Gen.  Stat.,  64.  But  it  will  be  observed  that  the  consti- 
tution does  not  prescribe  the  character  of  the  restrictions 
which  shall  be  imposed  on  this  power  of  taxation.     It  is 
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left  to  legislative  discretion  to  determine  the  character 
and  extent  of  these  restrictions;  and  as  the  legislature 
has  fixed  npon  some  limitation  upon  taxation  by  the  act 
relating  to  cities  of  the  second  class,  we  think  the  ground 
taken  in  the  argument  on  the  part  of  the  plaintiff  is  not 
tenable. 

Section  32  provides  that  "  before  the  city  can  make 
any  contract  for  building  bridges  or  sidewalks,  or  for 
any  work  on  streets^  or  for  any  other  works  or  improve- 
ments, an  estimate  of  the  cost  thereof  shall  be  made  by 
the  city  engineer,  and  submitted  to  the  council,  and  no 
contract  shall  be  entered  into  for  any  works  or  improve- 
ments for  a  price  exceeding  such  estimate";  and  by  sub- 
division II,  of  section  81,  for  opening,  widening,  and 
grading  streets,  the  city  is  limited  to  a  tax  not  exceeding 
five  mills  on  the  dollar  of  the  assessed  value  of  real  es- 
tate within  the  corporate  limits  of  the  city. 

These  provisions  of  the  act  not  only  limit  the  power 
of  taxation  for  grading  streets  to  the  estimate  made  by 
the  city  engineer,  but  also  limit  the  power  within  five 
mills  on  the  dollar  of  the  assessed  value  of  real  estate. 
Whether  these  restrictions  will  as  effectually  guard  the 
citizen  against  abuse  of  the  power  as  others  which  might 
have  been  imposed,  is  a  question  for  legislative  consider- 
ation and  not  for  the  courts  to  determine;  and  there- 
fore "it  must  be  inferred  that  these  were  all  the  restric- 
tions the  legislature  deemed  important"  or  necessary, 
(Oooley  on  Const.  Lim.,  518,)  and  "  we  knOwof  no  rights 
conferred  upon  the  courts  to  interfere  with  the  exercise 
of  a  legislative  discretion  which  the  constitution  has  del- 
egated to  the  law-making  power."  Maloy  v.  Marietta^ 
11  Ohio.  St.,  639. 

Again,  subdivision  XXXVIII  gives  the  city  council 
no  authority  to  borrow  money  on  the  credit  of  the  city; 
it  merely  confers  on  them  the  power  to  issue  street 
bonds  to  contractors,  and  therefore  the  bonds  can  only 
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be  issued  for  an  existing  debt,  previously  contracted. 
And  the  council  can  make  no  such  contract  for  grading 
a  street  or  for  any  other  work  or  improvement  until  an 
estimate  of  such  work  is  first  made  by  the  city  engineer, 
and  no  contract  shall  be  entered  into  for  any  such  work 
for  a  price  exceeding  the  estimate  so  made;  and  hence 
it  seems  quite  clear  that  the  issuing  of  such  bonds  can- 
not be  restricted  by  sub-division  XXXIX,  which  confers 
a  general  power  to  borrow  money  on  the  credit  of  the 
city  upon  certain  conditions,  nor  come  within  the  pro- 
visions of  the  act  of  February  15,  1869,  which  enables 
counties,  cities,  and  precincts  to  borrow  money  on  their 
bonds  to  aid  in  the  construction  of  internal  improve- 
ments.   Gen.  Stat.,  448. 

But,  again,  section  18,  art.  XYI  of  the  new  constitu- 
tion, which  was  adopted,  declares  that:  ^'  If  this  constitu- 
tion be  adopted,  the  existing  constitution  shall  cease  in 
all  its  provisions  on  the  first  day  of  November,  A.D. 
J  875."  The  old  constitution  did,  then,  cease  in  all  its 
provisions,  and  must  be  consfdered,  except  as  to  transac- 
tions past  and  closed,  as  if  it  never  existed;  therefore, 
what  authoritative  effect  can  it  now  have  in  determining 
the  question,  whether  a  statute  is  or  is  not  constitution- 
al t  It  is  said  that  '^  the  general  rules  of  interpretation 
are  the  same,  whether  applied  to  statutes  or  constitu- 
tions." Sedg.  Stat.  &  Const,  L.,  19.  And  in  Key  v. 
Ooodwvri,  4  Moore  &  Payne,  851,  the  rule  is  stated  to  be 
that  ^^  a  statute  repealed  is  as  completely  obliterated 
from  the  records  of  Parliament  as  if  it  had  never  passed^ 
and  that  it  must  be  considered  as  a  law  that  never  exist- 
ed, except  for  the  purpose  of  those  actions  which  were 
commenced,  prosecuted,  and  concluded  while  it  was  an 
existing  law."  Johnson  v.  Hahn,  4  Neb.,  146.  Ex  parte 
McCardlcj  7  Wallace,  614.  The  statute  in  question  is 
not,  nor  is  it  claimed  to  be,  repugnant  to  the  new  con- 
stitution. 
20 
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II.  It  is  complained  that  the  city  has  levied  a  five 
mill  tax  for  street  improvements  without  any  authority 
of  law,  and  that  such  tax  is  illegal  and  void.  In  the 
discussion  of  the  question  raised  by  this  complaint,  it 
may  first  be  remarked  that,  as  the  taxing  power  is  vested 
in  the  legislature,  and  as  it  is  the  exclusive  province  of 
the  legislature  to  apportion  and  direct  the  assessment  of 
taxes,  no  property  can  be  lawfully  taxed  without  legisla- 
tive authority;  and  hence  there  must  not  only  be  legis- 
lative authority  shown  for  every  levy  of  taxes,  but  the 
method  prescribed  by  the  legislature  for  the  assessment 
of  property  and  levy  of  taxes  must  be  pursued.  Tv/rrher 
V.  Althatis  et,  al.,  6  Neb.,  64.  State  v.  Lancaster  Co.y  4 
Neb.,  640.  Clark  v.  Davenport^  14  Iowa,  498.  Bvr- 
lington  v.  Kella/Ty  18  Iowa,  66.  Cooley  on  Const.  Lim., 
618.     2  Kent  Com.,  299. 

Subdivision  II,  section  31,  of  the  "  act  to  incorporate 
cities  of  the  second  class  and  define  their  powers,"  au- 
thorizes for  street  improvements  assessments  on  property 
within  the  corporate  limits  of  the  city,  not  exceeding 
five  mills  on  the  dollar  for  any  one  year.  This  is  the 
extent  of  the  authority  given  to  levy  taxes  for  street  im- 
provements, and  the  bonds  for  the  street  improvements 
must  be  paid  out  of  this  five  mill  tax;  but  in  addition  to 
the  levy  so  authorized  by  law,  the  city  council  levied  a 
five  mill  tax  "for  the  payment  of  principal  and  interest 
on  three  street  bonds  issued  for  work  done  on  Chicago 
avenue."  This  additional  levy  for  street  improvements 
we  think  is  clearly  without  authority  of  law.  For,  as 
the  authority  to  levy  taxes  for  street  improvements  is, 
by  subdivision  II,  fixed  at  a  certain  rate  or  per  centage 
on  the  assessed  value  of  property  within  the  city  limits, 
the  power  to  levy  other  taxes  for  the  same  purposes  is 
not  to  be  implied  from  the  fact  that  there  is  authority 
given  to  provide  for  a  sinking  fund  to  pay  at  maturity 
the  bonded  indebtedness. of  the  city.     Cooley  on  Taxa- 
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tion,  210.  Leavenworth  v.  Norton^  1  Kan.,  482.  If  the 
limit  upon  the  taxing  power  of  the  dtj  for  Btreet  im- 
provementB  as  fixed  by  snbdiviBion  II  were  to  be  disre- 
garded, then,  indeed,  it  would  make  no  difference  how 
strongly  the  legislature  may  inhibit  excessive  taxation, 
for  the  city  conncil  might,  by  resorting  to  the  power  to 
make  contracts,  impose  upon  the  tax-payers  a  tax  unlim- 
ited in  amount  or  duration.  United  SUUee  v.  Burlmg- 
ton^  2  Am.  L.  Reg.,  896. 

III.  It  is  complained  that  the  city  council  levied 
taxes  for  school  purposes  largely  in  excess  of  the  amount 
authorized  by  law,  and  that  all  such  excess  of  taxes  is 
illegal  and  void.  They  levied  a  tax  of  twenty-four  mills 
for  general  school  purposes,  but  distributed  the  same  for 
raising  school  funds  as  follows  :  For  payment  on  high 
school  furnace  bond  one-half  mill;  for  payment  on  high 
school  bonds  five  and  one-half  mills;  for  support  of 
schools  five  and  three-fourths  mills;  for  teachers'  wages 
four  and  one-half  mills,  and  for  sinking  fund  seven  and 
three-fourths  mills. 

Now,  section  26  of  the  act  of  February  25,  1875,  "  re- 
lating to  public  schools  in  cities  of  the  second  class," 
Laws  1876,  p.  208,  provides  that  the  "board  of  educa- 
tion shall  annually,  during  the  month  of  June,  report  to 
the  city  council  an  estimate  of  the  amount  of  funds  re- 
quired for  the  support  of  the  schools  for  the  fiscal  year 
next  ensuing,  the  amount  of  funds  required  for  the  pur- 
chase of  school  sites,  the  erection  and  furnishing  of 
school  buildings,  and  the  paymerU  of  interest  upan  all 
school  bonds  issued  for  school  purposes^  cmd  the  creation 
of  a  sinkmg  fu/nd  for  the  payment  of  such  indebted- 
ness^^^  and  if  approved  by  the  council  they  are  required 
to  levy  and  collect  the  necessary  amount,  the  same  as 
other  taxes.  But  section  27  provides,  "  that  the  aggre- 
gate  school  tax  shall,  in  no  one  year,  exceed  one  per  cent 
upon  all  the  taxable  property  of  the  district." 
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The  latter  section  fixes  a  positive  limitation  of  taxes 
for  the  whole  assemblage  of  subjects  mentioned  in  the 
preceding  section,  and  therefore,  in  the  distribation  of 
the  taxes  for  the  different  pnrposes  designated  in  section 
26,  the  council  cannot,  in  any  one  year,  levy  these  taxes 
in  the  aggregate  to  exceed  one  per  cent  upon  all  the 
taxable  property  of  the  district.  This  is  the  extent  of 
the  power  conferred,  and  it  is  said  that  ^^  it  is  a  familiar 
rule  that  in  the  execution  of  the  power  to  tax,  the  mu- 
nicipalities must  confine  themselves  closely  within  the 
power  conferred.''  Cooley  on  Taxation,  257,  and  au- 
thorities cited. 

It  was,  however,  urged  in  the  argument  for  defendants 
that  the  limitation  upon  taxation  for  school  purposes, 
contained  in  section  27,  refers  only  to  the  estimate  of 
funds  required  for  the  support  of  the  schools  for  the  fiscal 
year  next  ensuing,  and  that  this  interpretation  of  the 
law  may  be  inferred  from  sections  29,  30,  and  31 ;  but 
this  position  is  not  tenable,  because  the  limitation  is 
general  in  its  operation,  and  refers  with  equal  force  to 
each  one  of  the  subjects  mentioned  in  section  26,  and 
not  to  any  one  in  particular.  Sections  29, 80,  and  31  do 
not  modify  or  affect  this  limitation,  or  give  any  authori- 
ty  to  levy  and  collect  any  other  or  additional  taxes;  they 
simply  provide  the  mode  in  which  money  may  be  bor- 
rowed upon  bonds,  and  for  the  sinking  fund  mentioned 
in  section  27. 

rV.  It  is  charged  that  the  city  council,  without  any 
authority  of  law,  by  ordinance  of  June  14,  1873,  issued 
certain  bonds  to  fund  indebtedness  of  the  city,  and  that 
they  have  levied  a  two  and  one-half  mill  tax  to  pay  in- 
terest on  said  bonds,  and  that  such  tax  is  illegal  and 
void. 

Subdivision  XL  of  section  31  provides:  "  For  issuing- 
bonds  for  the  purpose  of  funding  any  and  all  indebted- 
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nefis  now  existing,  or  hereafter  created,  of  the  city,  now 
due  or  to  become  due."  The  only  conditions  imposed 
in  the  issue  of  si^ch  bonds  are  that  they  shall  be  paya- 
ble in  not  less  than  ten  years  and  not  more  than  twenty 
years,  and  shall  bear  interest  at  a  rate  not  exceeding  ten 
per  cent  per  annum,  and  shall  not  be  appropriated  for 
the  purpose  of  funding  the  indebtedness  at  less  than 
ninety  cents  on  the  dollar. 

But  subdivision  XXXIX,  which  confers  power  ^^to 
borrow  money  on  the  credit  of  the  city,  and  pledge  the 
credit,  revenue,  and  property  of  the  city  for  the  payment 
thereof,''  provides  that  no  such  money  shall  be  borrowed 
"  until  the  city  council  shall  be  instructed  so  to  do  by  a 
majority  of  all  th^  votes  cast  at  an  election  held  in  such 
city  for  that  purpose."  Here  is  a  complete  restraint 
upon  the  power  to  borrow  money  until  the  council  shall 
be  instructed  so  to  do  by  the  majority  of  the  votes  cast 
at  an  election  held  for  that  purpose.  It  is  therefore  very 
clear  that  the  legislature  has  made  an  obvious  distinction 
between  the  power  to  issue  funding  bonds  and  the  power 
to  borrow  money  on  the  credit  of  the  city.  In  the  one 
case  it  has  delegated  the  power  to  issue  bonds  without 
a  vote  of  the  people,  and  in  the  other  it  has  required 
such  vote  before  such  power  can  be  exercised  at  all. 

It  is  not  the  province  of  the  courts  to  pronounce  such 
legislation,  in  regard  to  the  powers  of  municipal  cor- 
porations, void,  because  it  may  deem  it  imperfect  or  im- 
politic, for  it  is  alone  the  province  of  the  legislature  to 
pass  laws  for  the  incorporation  of  cities  and  define  their 
powers  and  duties;  and  for  an  abuse  of  this  legislative 
discretion  the'  only  remedy  is  by  an  appeal  to  the  legis- 
lature itseli',  unless  the  party  complaining  can  rest  his 
case  upon  some  prohibition  of  the  constitution,  or  some 
right  secured  by  that  instrument.  Twrner  v.  AUhavs 
et  (Uy  supra. 

But  a  different  and  more  important  question  is  pre- 
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Bented  for  coneideration  by  the  latter  proviso  in  Bubdivi- 
Bion  XL  of  section  81.  It  provides  '^  that  the  bonded  in- 
debtedness shall  not  at  any  one  time  exceed  twenty  per 
cent  of  the  value  of  the  real  estate  of  snch  city,  according 
to  the  assessment  of  the  precedingyear."  Is  this  limita- 
tion general  as  to  all  indebtedness  of  the  city!  or  does 
it  relate  only  to  the  funding  bonds?  The  language  of 
the  proviso  is  general  in  its  terms;  and  includes  ''  the 
bonded  indebtedness  "  of  the  city,  and  is  not  restricted 
to  funding  bonds  only.  It  is  said  that  ^'a  proviso  in 
deeds  or  laws,  is  a  limitation  or  exception  to  a  grant 
made  or  authority  conferred,  the  effect  of  which  is  to 
declare  that  the  one  shall  not  operate  or  the  other  be 
exercised  unless  in  the  case  provided."  Voorhees  v. 
Bcrnk  of  U.  S.y  10  Peters,  471.  And  it  is  not  neces- 
sarily limited  in  its  effect  to  the  section  where  it  is 
found,  but  maj  extend  to  other  sections,  or  to  the  whole 
act.  United  States  v.  Bdbhitt^  1  Black,  61.  Mechcmics 
Ba/nk  Appeal^  31  Conn.,  72-8. 

The  proviso  in  question,  it  seems  from  the  general 
language  employed,  must  be  construed  as  an  independ- 
ent proposition,  which  relates  to  the  entire  bonded  debt, 
and  is  for  the  purpose  of  preventing  an  abuse  of  the 
taxing  power.  And  if  this  restriction  can  be  disregard- 
ed by  the  council,  then  the  bonded  debt  of  the  city  might 
be  increased  without  limit,  and  by  consequence  taxation 
may  be  so  increased  as  to  become  an  intolerable  burden, 
without  remedy.  This  can  be  done  by  contracting 
debts  in  various  ways,  and  by  issuing  funding  bonds  for 
such  debts.  But  I  think  the  proviso  is  a  complete  re- 
striction on  the  power  to  issue  such  bonds;  and  it  is  a 
familiar  principle  that  the  officers  of  a  municipal  cor- 
poration cannot  bind  the  municipality  beyond  the  limits 
of  the  powers  expressly  granted. 

It  is  said  that  '^  a  corporate  body  is  constituted  of  all 
the  inhabitants  within  the  corporate  limits.    The  in- 
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habitants  are  the  corporators.  The  officers  of  the  cor- 
poration, including  the  legislative  or  governing  body, 
are  merely  the  public  agents  of  the  corporation.  Their 
duties  and  their  powers  are  prescribed  by  statute.  Every 
one  may  therefore  know  the  nature  of  these  duties,  and 
the  extent  of  their  power."  Clark  v.  Des  Moines^  2 
Am.  L.  Reg.,  156.  And  eve^y  person  who  contracts 
with  the  officers  of  a  corporation  must,  at  his  peril,  take 
notice  of  the  limits  of  their  powers. 

Prof.  Dwight  in  his  note  to  the  case  of  Oould  v. 
Sterling^  1  Am.  L.  Eeg.,  290,  very  justly  observes  that: 
'^It  seems  very  clear  that  no  representations  by  an 
agent  can  ever  establish  the  fact  of  an  agency.  *  * 
If  a  person  who  is  not  in  fact  authorized  represents  that 
he  has  power  to  execute  a  promissory  note  for  another, 
the  instrument,  so  far  as  the  supposed  principal  is  con- 
cerned, is  utterly  void.  The  negotiability  of  the  note 
will. have  no  effect  upon  the  question,  as  the  inquiry  turns 
upon  the  existence  of  the  note  itself.  The  term  *•  nego- 
tiability '  presupposes  the  existence  of  an  instrument 
made  by  a  person  having  capacity  and  power  to  contract 
in  that  particular  manner.  *  *  *  An  agent  can  no 
more  enlarge  his  powers  by  means  of  unauthorized 
representations  than  he  can  create  them."  And  in  the 
same  case  Justice  Selden  says  that:  '^  One  who  takes  a 
negotiable  promissory  note  or  bill  of  exchange,  pur- 
porting to  be  made  by  an  agent,  is  bound  to  inquire 
as  to  the  power  of  the  agent."  This  principle  applies 
to  municipal  officers,  because  they  are  only  the  agents 
of  the  corporators;  and  it  is  said  in  respect  of  them: 
"The  true  rule  is,  that  the  want  of  corporate  power,  or 
the  want  of  authority  in  the  municipal  officers,  cannot 
be  supplied  by  their  unauthorized  acts  or  representa- 
tions." Therefore,  when  they  transcend  the  exact  limits 
of  the  power  granted,  their  act  is  inoperative  and  abso- 
lutely void.     It  is  without  authority.  And  in  Ttie  Town 


280     SUPREME  COCTRT  OF  NEBRASKA, 

Wheeler  v.  City  of  Flattsmouth. 

of  East  Oakland V.  Skinner j  4  Otto,  258,  it  is  said  that: 
*'  Where  there  is  a  total  want  of  authority  to  issue  bonds, 
there  can  be  no  such  thing  as  a  bona  fide  holding." 

Now,  the  record  shows  (and  it  is  not  controverted)  that 
when  the  council,  on  the  fourteenth  of  June,  1873,  passed 
the  ordinance  to  issue  the  bonds,  the  bonded  debt  of  the 
city  was  then  in  excess  of  the  twenty  per  cent  of  the 
value  of  the  real  estate  of  the  city,  according  to  the  as- 
sessment of  the  preceding  year.  Therefore  there  was 
a  total  want  of  authority  in  the  municipal  officers  of 
the  city,  acting  as  agents  of  the  corporators,  to  issue 
the  bonds.  And  having  transcended  the  limits  of  the 
power  granted,  the  bonds  issued  under  this  ordinance 
derive  no  force  from  the  fact  of  their  being  negotiable 
in  form ;  the  act  was  unauthorized  and  inoperative,  and 
the  bonds  are  simply  void. 

The  additional  five-mill  tax  for  street  improvements; 
all  the  taxes  for  school  purposes  in  excess  of  one  per 
cent  upon  all  the  taxable  property  in  the  district,  and 
the  two  and  one-half  mill  tax  to  pay  interest  upon  the 
funding  bonds,  levied  for  the  year  1876,  and  also  the  three 
mill  tax  to  pay  interest  on  funding  bonds;  the  taxes  for 
school  purposes  in  excess  of  one  per  cent  upon  the  taxa- 
ble property  of  the  district;  and  the  additional  five  mill 
tax  for  street  improvements  for  the  year  1877,  must  be 
enjoined  and  the  injunction  made  perpetual;  but  as  to  all 
other  taxes,  the  collection  of  which  is  asked  to  be  enjoined 
by  the  plaintiffs  in  their  petition,  the  injunction  is  dissolv- 
ed and  the  petition  dismissed.  And  it  is  further  decreed 
that  the  bonds  issued  under  the  ordinance  of  June  14, 
1873,  in  excess  of  the  twenty  per  cent  of  the  value  of  the 
real  estate  of  the  district,  are  void. 

DeOREB   ACCORDrNOLT. 
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ABBignment :  attachhbnt.  Property  held  by  an  assignee,  un- 
der a  valid  assignment  for  the  benefit  of  creditors,  is  not  subject 
to  attachment  or  garnishment  for  the  assignor's  debts. 

Ebbob  to  the  dietrictconrt  for  Saline  county,  to  which 
the  canee  had  been  brought  on  error  from  the  county 
court. 

Hastings  dk  McOintie,  for  plaintiff  in  error,  cited 
Lupton  V.  Cutlery  8  Pick.,  298.  Oore  v.  CUshyy  Id.,  665. 
Tucker  v.  Clishy,  12  Id.,  22.  Scmford  v.  Bliss,  Id.,  116. 
Price  V.  Mctsterton,  35  Ala.,  483.  Ligktfoot  v.  Rupert^ 
88  Id.,  666.  Kimball  v.  Mvlhem,  16  111.,  208.  Case  v. 
Ingersolly  7  Kan.,  367. 

M.  B.  C.  TruSj  for  defendants  in  error. 

The  interest  of  the  garnishee  relates  solely  to  a  just 
determination  of  the  amount  due  from  him  to  the 
judgment  debtor.  He  can  have  no  interest  in  the  dispo- 
sition of  that  amount  after  it  is  determined  to  his  satis- 
faction. But  the  question  in  this  case  is — not  as  to  the 
amount  due  from  him  but — to  whom  shall  he  pay  the 
money  he  holds. 

Clearly,  then,  sections  29  and  30  of  the  code  of  civil 
procedure  apply  here,  and  must  exclude  plaintiff  from 
this  litigation,  because  he  has  no  real  interest  in  the  sub- 
ject matter.  Garnishment  proceedings  are  but  a  part  of 
the  original  suit.  The  judgment  debtor,  whose  property 
is  sought  to  be  taken  by  such  proceedings,  has  an  inter- 
est in  the  just  determination  of  tlie  amount  due  from  the 
garnishee,  and  disposition  of  the  money  under  the  order 
of  the  court,  and  of  all  the  proceedings  of  the  court  he 
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takes  constructive  notice,  if  not  actual.  The  affidavit, 
the  foundation  of  the  suit  by  garnishment,  is  filed  in  the 
original  action.  A  judgment  in  attachment  or  garnish- 
ment is  a  judgment  in  rem,  and  all  persons  interested 
in  the  subject  matter  of  the  judgment  are  parties  to  the 
action  and  bound  by  it.  Broom's  Legal  Maxims,  956-7. 
Crovdaon  v.  Leonard^  4  Cranch,  434.  HolUngaworth 
V.  BarboWj  4  Peters,  475. 

Gantt,  Ch.  J. 

The  defendants  in  error  recovered  a  judgment  against 
Brigham  and  Hassler  in  the  county  court.  Execution 
was  issued  on  this  judgment,  upon  which  the  officer 
made  return  that  he  could  find  no  property  whereon  to 
levy  the  same.  The  plaintiff  in  error  was  then  sum- 
moned as  garnishee,  touching  the  rights,  credits,  and 
property  of  Brigham  and  Hassler  in  his  possession.  To 
this  garnishment  his  answer  substantially  states  that  on 
the  22d  of  August,  1876,  Brigham  and  Hassler  made 
and  executed  to  him  a  voluntary  assignment  of  all  their 
property  and  effects  of  every  description  whatever,  for 
the  benefit  of  all  their  creditors;  that  he  accepted  the 
trust,  and  was  proceeding  with  the  execution  of  the  same 
when  he  was  summoned  as  garnishee.  The  irregularity 
of  the  mode  of  proceeding  in  the  county  court  in  taking 
this  answer  must  not  prejudice  the  rights  of  the  plain- 
tiff in  error,  and  therefore  the  answer  will  be  considered 
as  if  it  had  been  properly  taken. 

On  the  fifth  of  March,  1877,  the  county  court  ordered 
that  0.  T.  Schlueter  pay  into  the  court  the  sum  of 
$128.88,  within  thirty  days,  to  be  applied  in  payment  of 
the  judgment  of  defendants  in  error  against  Brigham 
and  Hassler. 

Under  section  249  of  the  civil  code,  this  amount,  if 
not  paid  by  the  garnishee  according  to  the  order  of  the 
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court  ^'  shall  be  collected  by  execution,  as  in  other  cases, 
as  near  as  may  be,"  and  therefore  the  order  is  final  and 
may  be  reviewed  upon  error. 

The  only  question  presented  for  our  consideration  by 
the  record  of  the  case  is,  whether  property  in  the  posses- 
sion of  an  assignee,  under  a  [valid  assignment  for  the 
benefit  of  creditors,  is  liable  to  attachment  for  the  as- 
signor's debts.  In  this  case,  the  assignment  was  made 
without  any  preferences  being  declared;  it  provides  for 
an  equal  distribution  among  all  the  creditors  of  Brigham 
and  Hassler.  And  in  such  case,  it  seems  to  be  the  well 
settled  rule  of  law  that  the  property  in  the  hands  of  the 
assignee  is  not  subject  to  attachment  or  garnishment. 

In  Case  v.  Ingersoll^  7  Ean.,  372,  it  is  decided  that 
'^  property  held  by  an  assignee,  under  a  valid  assignment 
for  the  benefit  of  creditors,  is  not  subject  to  attachment 
or  garnishment  for  the  assignor's  debts."  Drake  on  At- 
tachment, §  611.  Colbi/  V.  Co€Ues^  6  Gush.,  558.  Farm- 
tr«'  Barik  v.  BeastoUj  7  Gill.  &  John.,  431.  Cook  v. 
Rogers^  14  Am.  L.  Keg.,  633,  and  authorities  cited. 

In  Brdshea/r  v.  West^  7  Pet,  614,  it  is  said  "  that  a 
general  assignment  of  all  a  man's  property  is,  per  ae^ 
fraudulent,  has  never  been  alleged  in  this  country.  The 
right  to  make  it  results  from  that  absolute  ownership 
which  every  man  claims  over  that  which  is  his  own.    * 

*  *  A  conveyance  of  all  his  j property  for  the  pay- 
ment of  all  his  debts  is  not  of  itself  calculated  to  excite 
suspicion." 

In  the  case  at  bar,  the  assignment  is  not  shown  to  be 
fraudulent,  and  there  is  no  pretence  that  the  plaintiff  in 
error  was  not  a  suitable  person  to  be  assignee.  The 
judgment  of  the  district  court  and  also  that  of  the  county 
court  is  reversed,  and  the  action  in  garnishment  is  dis- 
missed with  costs. 

Judgment  aggobdinoly. 


284  SUPREME  COURT  OF  NEBRASKA, 

Cook  V.  Powell. 


7    384i 

7  884    David  Cook,  plaintiff  in  ebbob,  v.  Ohables  Powell, 

30   380  ' 

DEFENDANT  IN  EBBOB. 

Practioe:  ssttino  aside  vbbdiot.  A  verdict  will  not  be  set 
aside  on  the  ground  that  it  is  contrary  to  the  evidence,  unless 
it  is  clearly  so.  A  court  will  alwajrs  hesitate  to  set  aside  a  ver- 
dict where  doubts  of  the  propriety  of  doing  so  arise  out  of  a 
conflict  in  oral  evidence. 

Ebbob  to  the  district  court  for  Douglas  conntj.  Tried 
below  before  Sayaoe,  J 

A.  N.  Fergusouj  for  plaintiff  in  error. 

C.  F.  Ma/nderaon^  for  defendant  in  error. 

Maxwell,  J. 

The  errors  assigned  are: 

First.  That  the  verdict  is  not  sustained  by  sufficient 
evidence. 

Second.  That  the  verdict  is  against  the  law  of  the 
land. 

Third.  That  there  is,  and  was,  no  evidence  to  sustain 
the  verdict. 

Fourth.  That  the  verdict  was  for  the  defendant  when 
it  should  have  been  for  the  plaintiff. 

No  exceptions  were  taken  on  the  trial  of  the  cause. 
The  only  question  therefore  presented  to  this  court  is  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  The 
rule  is  well  settled  that  the  verdict  of  a  jury  will  not 
be  set  aside  on  the  ground  that  it  is  contrary  to  the 
evidence,  unless  it  is  clearly  so.  A  court  will  always 
hesitate  to  set  aside  a  verdict  where  doubts  of  the  pro- 
priety of  doing  so  arise  out  of  a  conflict  in  oral  evi- 
dence.    The  A,  <b  iT.  R.  R.  Co.  v.  Washburrij  6  Neb., 
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126,    Seymour  v.  Street^  Id.,  85.    Blackburn  v.  Ostran- 
deTj  Id.,  219.    Storms  v.  Eaton^  Id.,  464. 

As  there  is  a  conflict  in  the  testimony  in  this  case,  and 
the  questions  of  fact  appear  to  have  been  fairly  submit- 
ted to  the  jury,  the  judgment  of  the  district  court  must 

be  affirmed. 

Judgment  affirmed. 


1. 


•  

Galwat,  Semple  &  Co.,   appellees,  v.   "William 
Malohow  and  othebs,  appellants. 

Becording  Aot :  mobtqaoe:  notice.  Under  oar  recording 
act  the  record  of  a  mortgage  is  notice  only  as  to  the  lands  ac- 
tually described  therein.  As  to  lands  omitted  from  the  descrip- 
tion by  mistake  it  will  be  treated  the  same  as  if  it  were  unre- 
corded. 


a. 


:  XTNBBOORDBD  CONYBTANCB :  JUDGMENT  LIEN.  To  de- 
feat a  prior  unrecorded  deed  or  mortgage,  it  is  not  enough  for 
one  to  show  merely  that  he  is  a  Judgment  creditor  of  the 
grantor,  but  in  addition  to  this  it  must  appear  that  his  claim  or 
lien  is  evidenced  by  some  instrument  "  required  to  he  reeordedy*^ 
and  it  must  also  be  filed  for  record  before  such  prior  convey- 
ance. 


a 


FBiOBiTT  OF  LIEN.     Where  land  intended  to  be  in- 


cluded in  a  mortgage  is  omitted  by  mistake,  and  a  judgment  is 
subsequently  recovered  against  the  mortgagor  the  lien  of  the 
Judgment  creditor  is  subject  to  the  equity  of  the  mortgage. 

4.  Lien  of  Judgment.  The  lien  of  a  Judgment  does  not  exceed 
the  actual  interest  which  the  Judgment  debtor  had  in  the  land 
at  the  time  it  was  rendered ;  and  it  is  subject  to  every  equity  ex- 
isting against  the  debtor  at  the  time  of  its  rendition.  Benriett 
«.  Fooks  dt  Moffltt,  1  Neb.,  466,  overruled. 

Appeal  from  a  decree  of  foreclosure  entered  by  Val- 
entine, J.,  in  the  district  court  of  Cuming  county.  The 
appeal  was  taken  by  The  State  Bank  of  Nebraska  and 
Kirby  &  Howe,  defendants,  who  had  recovered  certain 
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judgments  against  Malchow,  after  the  recording  of  a 
mortgage  given  by  him  to  plaintiffs.  Farther  facts  ap- 
pear in  the  opinion. 

-S.  i^.  Stevenson^  and  Ccurrigcm  <6  Osbonij  for  appel- 
lants. 

A  judgment  lien  takes  priority  over  a  defective  or 
unrecorded  mortgage.  Van  Thomiley  v.  Peters^  26  O. 
S.,  471.  Freeman  on  Judgments,  Sec.  36.  Hopping 
V.  Btirnanij  2  G.  Greene,  39.  Holloway  t>.  Plattner,  20 
Iowa,  121.  Semple  v.  Burdj  7  S.  &  R,  288.  Jacqiies 
V.  Weeks^  7  Watts,  261.  Martin  v.  Dryden^  1  Gilman, 
187.  Jones  v,  JoneSy  16  111.,  117.  OiUcm  v,  Wiselyj 
57  111.,  433.  4  Pick.,  262.  10  Pick.,  72.  1  Met.,  212. 
20  O.  S.,  68.  The  same  doctrine  has  been  asserted  by 
this  court.  Filley  v.  Duncan,  1  Neb.,  134.  Bennett 
V.  FookSj  1  Neb.,  465.     UM  v.  May,  6  Neb.,  157. 

Crawford  c&  McLaughlinj  for  appellees,  cited  Ellis 
V.  Townleyy  1  Paige's  Oh.,  280;  Oouveneur  v.  TUtu, 
6  Paige,  847;  JEToadland  v.  Zatourette  et  al.j  1  Green 
Oh.,  254;  Eppes  v.  Randolph^  2  Call,  103-164;  Everett 
V.  Stone^  3  Story,  447;  Lodge  v,  Tyseley,  5  Sims.,  79; 
2  Story's  Equity,  §1603  b.;  Willard's  Equity  Jurispru- 
dence, page  74,  76;  Fitch  v,  Wincheheaj  1  Peere  Wil- 
liams, 277;  Prior  et  al.  v.  Penpraze,  4  Price  Exch.,  99; 
Legard  v.  Hodges,  1  Vesey  Jr.,  477;  Lake  v.  Dovd,  10 
Ohio,  415;  Touseley  v.  Touseleyj  6  Ohio  State,  78; 
Morgan,  v,  SpangUr,  14  Ohio  State,  12;  Filley  v.  Dun- 
oany  1  Neb.,  134 

Lake,  J. 

This  is  an  appeal  from  the  district  court  for  Cuming 
county.    The  action  was  brought  to  correct  a  mistake 
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in  the  description  of  mortgaged  premises,  and  at  the 
same  time  to  obtain  a  foreclosure  and  sale  of  the  lands 
intended  to  be  conveyed. 

That  a  mistake  was  made,  by  which  one  hundred  and 
sixty  acres  of  the  land  intended  to  have  been  conveyed 
was  erroneously  described  as  being  in  section  twenty- 
eight  instead  of  section  thirty-three,  in  which  it  really 
lay,  is  admitted.  And  it  is  not  denied  that,  as  betwecD 
the  immediate  parties  to  the  instrument,  the  correction 
is  within  the  jurisdiction  of  the  court  and  should  be  made. 
But  equity  goes  farther  than  this,  and  makes  good,  de- 
fects existing  in  mortgages  contrary  to  the  intention  of 
the  parties,  even  against  subsequent  judgment  creditors 
claiming  under  the  party  who  is  bound  in  conscience  to 
correct  the  mistake.  Willard's  Equity  Jurisprudence, 
75;  Freeman  on  Judgments,  Sec.  359. 

The  real  controversy  is  raised  by  those  of  the  defend- 
ants who,  having  recovered  judgments  against  the  mort- 
gagor, subsequently  to  the  execution  of  the  mortgage, 
now  insist  that  they  thereby  acquired  liens  upon  the 
lands  concerning  which  the  mistake  was  made,  para- 
mount to  that  of  the  plaintiffs'  under  the  mortgage. 

It  must  be  conceded  that  under  our  recording  act,  the 
record  of  this  mortgage  furnished  constructive  notice 
only  as  to  the  lands  correctly  described.  As  to  those 
omitted  it  must  be  treated  precisely  the  same  as  if  it 
had  remained  unrecorded.  The  mortgagees  derived  no 
advantage  whatever  from  having  placed  it  on  record, 
and  thus  we  have  squarely  presented  the  question,  as 
between  an  unrecorded  mortgage  and  a  subsequent 
judgment  against  the  mortgagor — which  is  entitled  to 
preference  i  We  have  been  referred  to  numerous 
authorities  supposed  to  support  the  claims  of  the  re- 
spective parties,  some  holding  that  the  mortgage,  and 
others  that  the  judgment  in  such  case,  will  prevail.  But 
most  of  them  were  cases  arising  under  recording  acts  so 
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different  from  our  own,  that  they  throw  very  little  light 
on  the  question  here  presented. 

By  Sec.  16,  Chap.  43,  Rev.  Stat.  (Gen.  Stat,  Chap. 
61),  it  is  enacted  that :  "  All  deeds,  mortgages,  and 
other  instruments  of  writing,  which  are  required  to  be 
recorded,  shall  take  effect  and  be  in  force  from  and  aflier 
the  time  of  delivering  the  same  to  the  clerk  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers, in  good  faith  without  notice,  and  all  such  deeds, 
mortgages,  and  other  instruments,  shall  be  adjudged 
void  as  to  all  such  creditors  and  subsequent  purchasers 
without  notice,  whose  deedsj  mortgages^  and  other  i/n- 
strtmientSj  shall  be  first  recorded:  Provided^  that  such 
deeds,  mortgages,  or  instruments  shall  be  valid  between 
the  parties. 

This  section,  down  to  the  words  itaUcfsed,  is  substan- 
tially the  same  as  Sec.  30,  Chap.  30,  of  the  Revised 
Statutes  of  Illinois,'  which  provides  that :  '^  All  deeds, 
mortgages,  and  other  instruments  of  writing,  which  are 
authorized  to  be  recorded,  shall  take  effect  and  be  in 
force  from  and  after  the  time  of  filing  the.  same  for 
record,  and  not  before,  as  to  all  creditors  and  subsequent 
purchasers  without  notice,  and  all  such  deeds  and  title 
papers  shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers  without  notice,  until  the 
same  shall  be  filed  for  record." 

Under  the  operation  of  this  section  the  supreme 
court  of  that  state  has  held  that  as  between  an  attach- 
ment, or  judgment  creditor,  and  the  grantee  in  an  unre- 
corded conveyance,  the  former  is  to  be  preferred.  Mar- 
tin V.  Dryderiy  et  al.y  1  Gilm.  187.  Maasey  v.  WestcoU^ 
et  al.j  40  111.,  160.  McFadden  v.  Wo7^hingtonj  46  111., 
362.  While  there  can  be  no  doubt  of  the  soundness  of 
the  rule  adopted  in  these  cases  under  the  statute  of  Illi- 
nois, which  makes  the  instrument  void  ^^  until  the  sams 
shall  he  filed  for  record^^  it  is  very  clearly  inapplicable 
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to  ourB,  which  makes  it  void  only  as  to  "  such  creditors 
and  subsequent  purchasers,"  without  notice,  whose 
deedsy  mortgagesy  and  other  i/netrumerUe  s/uill  be  firet 
recorded,^'*  Therefore  to  defeat  a  prior  unrecorded 
deed  or  mortgage,  it  is  not  enough  for  one  to  show 
merely  that  he  is  simply  a  judgment  creditor  of  the 
grantor,  but,  in  addition  to  this,  it  must  appear  that  his 
claim,  or  lien,  is  evidenced  by  some  instrument  which, 
in  the  language  of  the  first  clause  of  the  section,  is 
^^  required  to  be  recorded^  This  section  evidently  has 
no  reference  whatever  to  simple  judgment  creditors  who, 
by  force  of  another  statute  (Sec.  477,  code  of  civil  pro- 
cedure), have  a  general  lien  upon  all  of  the  lands  of 
the  debtor  lying  within  the  county  where  their  judg- 
ments are  rendered.  That  this  is  so  is  made  apparent 
by  reference  to  the  next  section,  which  points  out  still 
more  specifically,  if  possible,  the  kind  of  instruments 
included  in  section  sixteen.  It  declares  that:  ''They 
shall  not  be  deemed  lawfully  recorded  unless  they  have 
previously  been  acknowledged  or  proved  in  the  manner 
herein  prescribed." 

The  great  importance  of  that  portion  of  section  sixteen 
which  we  have  put  in  italics  must  not  be  overlooked. 
It  imposes  a  very  serious  obstacle  in  the  way  of  a 
creditor,  or  subsequent  purchaser,  who  seeks  to  defeat 
one  claiming  under  a  prior  deed  or  mortgage.  These 
are  strong  words  of  limitation,  which  we  find  in  no  other 
recording  act  to  which  we  have  access,  save  that  of  Wis- 
consin, which,  by  sec.  27,  provides  that:  "  Every  convey- 
ance of  real  estate  within  this  state  hereafter  made^ 
which  shall  not  be  recorded  as  provided  by  law,  shall  be 
void  as  against  any  subsequent  purchaser  *  *  *  * 
whose  conveyance  shall  first  be  duly  recorded." 

In  JFallasSy  adrnW^  v.  Pierce  et  al.j  30  Wis.,  448,  the 
supreme  court  of  that  state  had  occasion  to  consider  the 
effect  of  these  words,  and  held:  ^'Without  the  deed  to 


290      SUPREME  COURT  OF  NEBRASKA, 

Galway,  Semple  A  Co.  t.  Malchow. 

such  subsequent  purchaser  ^rst  upon  record  the  title 
under  the  prior  unregistered  deed  must  still  be  preferred. 
Under  the  statutes  of  the  states,  to  which  reference  has 
been  made,  this  is  not  so.  It  is  enough  there  if  the 
subsequent  purchaser  for  a  valuable  consideration,  and 
without  actual  notice,  looks  upon  the  record  at  the  time 
of  purchase,  and  finds  no  conveyance  from  his  grantor 
there  recorded.  He  is  not  required  to  put  his  deed  first 
upon  record  in  order  to  be  protected  against  prior  con- 
veyances from  his  grantor,  but  only  to  do  so  in  order  to 
protect  himself  against  svhaeqiient  bona  fde  purchasers, 
for  value,  from  the  same  grantor,  or  in  the  line  of 
recorded  conveyances  from  him." 

We  think  that  this  is  a  very  clear  statement  of  the 
proper  effect  of  these  words  of  the  Wisconsin  statute, 
which,  although  not  identical,  are  substantially  the  same 
as  those  employed  in  our  own.  We  are  aware  that  in 
the  case  of  Bennet  v.  FooTcs  <£  MojfU^  1  Neb.,  465,  a 
construction  of  this  section  of  our  statute  appears  to 
have  been  announced  by  the  territorial  supreme  court 
the  very  reverse  of  that  which  we  now  feel  constrained 
to  give  to  it.  With  all  due  respect,  however,  to  the  court, 
as  then  composed,  we  must  say  that  we  do  not  see  how 
that  conclusion  could  have  been  reached  without  com- 
pletely ignoring  the  words,  ^^  whose  deeds^  mortgages^ 
mid  other  mstrumentSy  shall  he  first  recorded ^ 

As  we  have  already  shown,  our  recording  act  confers 
no  advantage  whatever  upon  a  mere  judgment  creditor, 
whose  lien  upon  the  estate  of  his  debtor  is  declared  by 
another  statute.  And  this  lien  is  a  legal  one,  and  does 
not  exceed  ''  the  actual  interest  which  the  judgment 
debtor  had  in  the  estate  at  the  time  the  judgment  was 
rendered."  Brovm  v.  Pierce^  7  Wall.,  205.  It  is  well  set- 
tled that  a  judgment  lien  on  the  land  of  the  debtor  is  sub- 
ject to  every  equity  which  existed  against  the  debtor  at 
the  rendition  of  the  judgment;  and  courts  of  equity  will 
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always  limit  the  lien  to  the  actual  interest  of  the  judg- 
ment debtor."  Freeman  on  Judgnoients,  Sec  357,  and 
cases  cited.  Swaiia  et  al.  v.  Stees,  et  al.^  2  Kansas,  S36. 
We  are  of  the  opinion,  therefore,  that,  under  the 
statute  in  question,  the  liens  of  these  judgment  creditors 
have  no  standing  as  against  the  equitable  liens  of  the 
prior  mortgages.  And  the  judgment  of  the  court 
below,  being  in  conformity  with  these  views,  it  must  be 
afSrmed. 

Judgment  affibmsd. 


Francis  Moobb  and  John  A.  Eatheblt,  plaintiffs  in 

EBBOB,  V.  GeOBOS  L.  EjSPNBB,  DEFENDANT  IN  EBBOB. 


1. 


2. 


8. 


Beplevin :  answeb.  In  an  action  of  replevin,  the  defendant 
answered  **  that  he  does  not  unlawfully  detain  the  said  goods 
and  chattels  of  the  said  plaintiff,"  etc.  Held,  that  the  answer 
put  in  issue  the  plaintiff's  right  of  property  and  right  of 
possession. 

:    :     Under  the  code,  the  gist  of  the  action  is  the 


unlawftil  detention  of  the  property. 

Surety  on  Beplevin  Bond.  As  a  rule  sureties  upon  bonds 
and  contracts  are  entitled  to  notice  of  the  pendency  of  an  action 
upon  such  obligations,  and  they  will  not  be  concluded  by  the 
Judgment  unless  they  have  had  an  opportunity  to  defend ;  but 
this  rule  has  no  application  where  a  surety  has  signed  an  under- 
taking for  one  of  the  parties  in  an  action  of  replevin.  In  such 
case  by  becoming  surety  he  submits  to  the  jurisdiction  of  the 
court  and  is  concluded  by  the  Judgment 

:    JUDGMENT.    In  replevin  where  Judgment  is  rendered  in 


favor  of  the  defendant,  ordinarily  he  is  entitled  to  damages  for 
the  decrease  in  value  of  the  property,  with  interest  on  its  entire 
value.  If  the  property  cannot  be  returned  the  defendant  is  enti- 
tled to  the  value  of  the  property  at  the  time  the  same  was  taken, 
with  interest  thereon  to  the  time  of  trial. 
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Ebbob  to  the  district  court  of  York  county.    Tried 
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before  Pobt,  J.    The  facts  of  the  case  appear  in  the 
opinion. 

Lowley  <k  Leese  and  Edwwrd  BateSj  for  plaintiffs  in 
error. 

1.  The  plea  of  non  detmet  admits  the  right  of  prop- 
erty in  the  plaintiff,  and  only  puts  in  issue  the  detention 
by  the  defendant.      IngalU  v.  Bulkley^  15   111.,  224. 
Wells  «?.  McClenning^  23  111.,  358.     Honiaoh  v.  Zaboo^  1 

Neb.,  204.    B&urk  v.  Biggs,  38  111.,  320.     Chandler  v. 
Lincoln,  62  111.,  74.     1  Chitty  Pleadings,  488,  499. 

2.  The  court  erred  in  rendering  judgment  against 
Francis  Moore  as  principal,  and  John  A.  Eatherly  as 
surety,  and  awarding  execution  on  the  same,  when  the 
said  John  A.  Eatherly  has  not  had  his  day  in  court  No 
man  shall  be  condemned  unheard.  Powell  Appellate 
Proceedings,  106,  sec.  9.  Gen.  Stat.,  655,  sec.  196.  Id., 
668,  sec.  906.  Freeman  on  Judgments,  125,  sec.  126, 
note.    Broom's  Legal  Maxims,  112. 

3.  The  judgment  is  erroneous.  The  damages  are 
assessed  at  $50  and  a  return  of  the  property.  The  jury 
find  the  value  of  the  property  to  be  $125;  that  is  the 
highest  estimate  shown  by  the  testimony.  Now  in  case 
a  return  cannot  be  had,  the  judgment  is  for  $125,>the 
value  of  the  property,  and  $50  damages  for  the  deten- 
tion, &c.,  making  in  all  $175.  Where  the  measure  of 
damage  in  an  action  of  trover  would  be  the  value  of  the 
property,  to-wit:  $126  and  interest.  Sedgwick  on  Dam- 
ages, 625,  note  1.  Sedgwick  on  Damages,  624,  note  1. 
Jmnvnge  v.  Johnson,  17  Ohio,  154.  Ckurrett  v.  Woody 
3  Kan.,  231.    Hull  v.  Jenness,  6  Ejtn.,  865. 

George  B.  JFrmice  cmd  W.  T.  ScoU^  for  defendant  in 
error. 

1.    The  defendant   pleaded  the  general    issue  and 
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alleged  ^'that  he  did  not  wrongfally  detain  the  said 
goods  and  chattels  from  the  said  plaintiff."  And  this  plea 
raises  all  the  questions  that  can  arise  in  an  action  of  re- 
plevin, and  property  in  the  defendant  can  be  given  in 
evidence  under  this  plea,  Oa^  v.  Wyatt^  10  Ohio,  344. 
Ferrell  v.  Humphrey^  12  Ohio,  112.  2  Nash's  Plead- 
ing and  Practice,  834..  Walpole  v.  Smithy  4:  Blackf., 
304.  Wilson  v.  FulleTy  9  Kas.,  176.  Snook  v,  Dcms^ 
6  Mich.,  156.  Craig  v.  Grants  6  Mich.,  447.  Jcmaen  v. 
Effey,  10  Iowa,  227,  281.  Ford  v.  Ford,  3  Wis.,  399. 
ScJiool  District  v.  SfvoemakeTy  6  Neb.,  36. 

2.  A  party  who  signs  the  undertaking  provided  for 
in  section  1007  of  the  Code,  as  surety  for  the  appellant 
in  appeal,  thereby  becomes  a  party  to  the  suit  then 
pending,  and  is  liable  to  have  judgment  entered  against 
him  with  his  principal,  upon  failure  of  his  principal  to 
sustain  his  cause,  and  sec.  37,  Gen.  Stat.,  257,  is  not 
unconstitutional  on  the  ground  that  it  deprives  the 
surety  of  his  day  in  court.  GildersUeve  v.  The  People, 
10  Barb.,  36.  PraU  v,  Donovan^  10  Wis.,  378.  Lewis 
V.  Oarrett,  6  How.  (Miss.),  434. 

Maxwell,  J. 

The  plaintiff,  Moore,  brought  an  action  of  replevin 
against  the  defendant  in  the  county  court  of  York 
county  for  the  recovery  of  a  yoke  of  oxen.  On  appeal 
to  the  district  court  the  defendant  filed  the  following 
answer  to  the  petition : 

^'And  the  said  George  L.  Kepner,  defendant,  now 
comes  and  for  answer  to  the  petition  of  the  said  plain- 
tiff says  that  he  does  not  unlawfully  detain  the  said 
goods  and  chattels  of  the  said  plaintiff,  and  of  this  he 
puts  himself  upon  the  country." 

The  court  held  that  the  answer  put  in  issue  the  palin- 
tiff 's  right  of  property  and  right  of  possession.  This  is 
assigned  for  error. 
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The  action  of  replevin  originally  lay  for  the  recovery 
of  chattels  taken  by  difitress.  To  maintain  the  action 
there  mnst  have  been  an  unlawful  taking.  1  DalL,  157. 
2  Bouvier's  L.  Diet.,  441.  Mellar  v.  Leather^  18  Eng. 
Law  and  Equity,  239.  Pcmghwm  v.  Patridge^  7  Johns., 
140.  Thompaon  v.  BvUony  14  Johns.,  87.  Ilealey  v. 
SttibbSj  5  Mass.,  288.  Weamefr  v.  Lavyrence^  1  Dall., 
157.  Stotighton  v.  PappalOj  3  Sergt.  and  Bawle,  662. 
Chlvm  V,  Bacon^  11  Maine,  28.  Sayvowrd  v.  Warren^ 
27  Id.,  458.     Daggett  v.  Rohims,  2  Blackf.,  415. 

But  under  the  code  of  civil  procedure,  the  gist  of  the 
action  is  the  unlawful  detention  of  the  property.  Sitg- 
gard  v.  Walleriy  6  Neb.,  271.  School  District  v.  Shoe- 
mjokeTy  5  Id.,  38.    Ferrell  v.  Humphreyj  12  Ohio,  113. 

An  answer,  therefore,  which  denies  the  unlawful  de- 
tention of  the  property,  puts  in  issue  the  plaintiff's 
right  to  the  property  and  right  of  possession  of  the 
same. 

Objection  is  made  that  judgment  was  rendered  against 
Eatherly  as  surety,  without  notice.  As  a  rule,  sureties 
upon  bonds  and  contracts  are  entitled  to  notice  of  the 
pendency  of  an  action  upon  such  obligations,  and  they 
will  not  be  concluded  by  the  judgment  unless  they  have 
had  an  opportunity  to  defend.  But  this  rule  has  no 
application  where  the  surety  has  contracted  in  reference 
to  one  of  the  parties  to  an  action  in  court  in  the  nature 
of  the  one  at  the  bar.  In  such  case,  by  becoming 
surety,  he  submits  to  the  jurisdiction  of  the  court,  and 
is  concluded  by  the  judgment.  The  court  therefore  did 
not  err  in  rendering  judgment  against  the  surety. 

Objection  is  made  that  the  damages  are  assessed  at 
$50  and  a  return  of  the  property,  and  that  the  value  of 
the  property  was  found  to  be  $125. 

Section  191  of  the  code  provides  that:  ^*  In  all  cases 
where  the  property  has  been  delivered  to  the  plaintiff, 
where  the  jury  shall  find  upon  the  issue  joined  for  the 
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defendant,  they  shall  also  find  whether  the  defendant 
had  the  right  of  property  or  the  right  of  poBsession  only, 
at  the  commencement  of  the  suit;  and  if  they  find  either 
in  his  favor  they  shall  assess  snch  damages  as  they  think 
right  and  proper  for  the  defendant." 

Section  7  of  the  act  approved  Febmary  26, 1878,  pro- 
vides that  "thejudgifient  in  the  cases  mentioned  in  sec- 
tions 190,  191  and  1041  of  the  code  shall  be  for  a 
retnm  of  the  property  or  the  valne  thereof  in  case  a 
retnm  cannot  be  had,  or  the  value  of  the  possession  of 
the  same,  and  for  diamages  for  withholding  said  property 
and  costs  of  snit."  Oen.  Stat.,  718.  Where  judgment  is 
rendered  in  favor  of  the  defendant,  ordinarily  he  is  en- 
titled to  damages  for  the  decrease  in  value  of  the  prop- 
erty since  the  time  of  the  replevin,  with  interest  on  its 
entire  value.  If  the  property  cannot  be  returned,  the 
defendant  is  entitled  to  the  value  of  the  property  at  the 
time  the  same  was  taken  with  interest  thereon  to  the 
time  of  trial. 

The  verdict  is  sufficient  to  sustain  a  judgment  in  favor 
of  the  defendant,  although  somewhat  informal.  The 
judgment,  however,  does  not  conform  to  the  verdict,  and 
is  therefore  set  aside.  But  as  justice  appears  to  have 
been  done  in  the  premises,  judgment  will  be  rendered 
in  this  court  in  favor  of  the  defendant  for  a  return  of 
the  property  and  fifty  dollars  damages,  or  in  case  a  re- 
turn cannot  be  h|id,  that  the  defendant  recover  from  the 
plaintiff  the  sum  of  $125,  together  with  the  interest 
thereon;  and  that  the  defendant  recover  costs. 

* 

Judgment  Aooordinoly. 
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Park  G.  Dobson,  administbatob,  plaintiff  in  kbbob,  v. 
Maby  Dobson,  and  othebs,  defendants  in  ebbob.  * 

Equity  Jurisdiction:  appeal.  Where  a  parly  has  been  pre- 
vented from  complying  with  the  legal  requisites  to  obtain  an 
appeal,  by  the  default  or  absence  of  the  Justice  or  judge  of  the 
court  in  which  the  cause  is  pending,  and  not  by  any  default  or 
laches  on  his  part,  the  appeal  may  be  taken  and  perfected  after 
the  expiration  of  the  time  limited  by  statute,  and  such  appeal 
must  be  treated  in  the  appellate  court  as  though  it  had  been 
taken  within  the  time  prescribed  by  law. 

Ebbob  to  the  district  court  for  Seward  county.    Tried 
below  before  Post,  J. 

Norval  Brothers  and  Lowley  cfe  Leese^  for  plaintiff  in 
error. 

The  court  will  observe  that  the  accident  or  surprise  of 
which  we  complain,  took  place  after  the  term  when  the 
trial  at  law  was  had,  and  of  course,  after  the  power  of 
the  court  who  tried  the  cause  had  terminated.  The 
county  court  could  have  granted  a  new  trial  within  ten 
days  by  granting  an  appeal,  but  after  that  time  it  had  no 
power  to  relieve.  In  general,  when  it  is  proper  for  a 
court  of  law  to  grant  a  new  trial,  if  the  application  is 
made  while  that  court  has  such  power,  it  is  equally 
proper  for  a  court  of  equity  to  do  so,  if  the  application 
be  made  on  grounds  arising  after  the  court  at  law  has 
ceased  to  have  power.  Hilliard  on  New  Trials,  588, 
note  a.  Cohjer  v.  Lcmgford^  1  A.  K.  Marshall,  174. 
Horn  V.  Quee^ij  4  Neb.,  108.  Hoskvaa  v.  HaMenhack^ 
14  Iowa,  314.  Phelps  v.  Peabody^  7  Oal.,  50.  The  law 
will  protect  an  individual  who,  in  the  prosecution  oi  a 
right,  has  done  all  that  the  law  requires  him  to  do,  but 
fails  to  attain  his  right  by  reason  of  the  neglect  or  mis- 
conduct of  a  public  officer.    Srmley  v.  Sampson^  1  Neb., 
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83.    LytU  V.  Arhmaasy  9  How.,  333.     Id.,  22  How., 
193. 

MoKillip  <&  Pdge^  for  defendants  in  error 

In  cases  where  time  to  appeal  is  limited  by  statute 
the  appellate  conrt  is  not  authorized  to  extend  the  time 
for  appealing,  though  the  delay  is  fully  excused.  Stone 
V  Morgan^  10  Paige,  615,  and  cases  cited.  A  party  will 
not  be  aided  by  a  court  of  equity  after  a  trial  at  law,  un- 
less he  can  impeach  the  justice  of  the  verdict,  or  report, 
by  facts,  or  on  grounds  of  which  he  could  not  have 
availed  himself  before,  or  was  prevented  from  doing  it 
by  fraud  or  accident,  or  by  the  act  of  the  opposite  party 
without  any  prejudice  or  fault  on  his  part.  Dwacwn  v, 
Lyon^  3  John,  Oh.  351-6.  We  submit  that  there  is 
laches  on  the  part  of  the  plaintiff — First,  In  not  using 
diligence  to  ascertain  the  decision  complained  of  before 
the  judge  left  the  state,  to-wit,  the  12th  day  of  June, 
1876.  Second,  In  not  filing  the  application  for  an  ap- 
peal within  the  ten  days,  with  the  records,  which  seem 
to  have  been  accessible,  or  at  the  office,  which  was  visit- 
ed on  divers  days  from  the  7th  to  the  17th.  Tliird,  In 
not  commencing  the  action  earlier.  The  court  will  take 
notice  of  the  fact  that  two  terms  of  the  district  court  in- 
tervened between  the  time  of  the  decision  complained  of 
and  the  institution  of  this  action.  An  attempted  appeal 
was  taken  to  the  district  court  from  the  county  judge's 
decision,  to  which  motion  to  dismiss  was  filed  at  the  No- 
vember term,  1876,  for  the  reason  that  the  appeal  had 
not  been  taken  in  time.  At  the  May  term,  1877,  the 
petition  was  dismissed  for  that  reason.  Plaintiff's  at- 
torneys then,  knowing  the  point  to  have  been  taken  that 
the  appeal  was  irregular,  elected  to^tand  upon  the  qnes 
tion  of  the  regularity  of  the  appeal,  otherwise  this  action 
should  have  been  brought  so  as  to  have  been  before  the 
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district  court  at  the  May  term,  1877.    It  was  not  in  fact 
commenced  until  October,  1877. 

Gantt,  Ch.  J. 

The  plaintiff,  as  the  administrator  of  the  estate  of  Al- 
exander Dobson,  deceased,  rendered,  under  oath,  a  final 
account  of  his  administration,  to  which  exceptions  were 
taken  by  Mary  Dobson,  one  of  the  heirs  of  the  deceased. 
On  the  fourth  of  June,  1876,  a  hearing  upon  the  excep- 
tions was  had  before  the  county  judge,  who  then  took 
the  matter  under  advisement,  and  on  the  seventh,  he. 
rendered  a  decree  disallowing  about  six  hundred  dollars 
of  the  plaintiff's  credits,  and  on  the  twelfth,  he  left  the 
county  and  was  temporarily  absent  until  the  tenth  of 
August  following. 

The  plaintiff  had  no  knowledge  of*  the  disallowance 
having  been  made  until  after  the  judge  had  left  the 
county,  and  then  endeavored  to  obtain  an  appeal  from 
this  decree  to  the  district  court,  but  by  reason  of  the  ab- 
sence of  the  judge  from  the  county,  he,  without  any 
fault  or  negligence  on  his  part,  was  prevented  from  filing 
his  application  in  writing  for  an  appeal  within  the  time 
required  by  the  statute. 

Upon  the  return  of  the  judge,  the  plaintiff  filed  his 
application,  etc.,  and  caused  a  transcript  of  the  record 
and  proceedings  of  the  case  to  be  filed  in  the  district 
court,  which  appeal,  so  taken  and  filed  in  the  district 
court,  was,  on  motion  of  the  defendants,  dismissed  for  the 
reason  that  the  appeal  was  not  taken  within  the  ten  days^ 
required  by  the  statute.  These  facts  are  all  admitted  by 
general  demurrer  to  plaintiff's  petition.  The  demurrer 
was  sustained  in  the  court  below  and  the  cause  dismissed. 
The  plaintiff  asks  in^his  petition  a  new  trial,  or  such  re- 
lief as  in  equity  he  is  entitled  to. 

It  was  strongly  urged  in  the  argument  for  plaintiff 
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that  the  decree  of  the  coanty  coart  should  be  vacated 
and  a  new  trial  granted.  As  a  general  rule,  equity  will 
grant  a  new  trial  in  cases  of  newly  discovered  evidence, 
surprise,  fraud,  or  when  a  party  from  some  unavoidable 
circumstance,  and  without  any  laches  or  want  of  reason- 
able diligence  on  his  part,  is  deprived  of  the  means  of 
defense;  but  the  case  at  bar  is  not  one  of  this  sort.  It 
is  one  in  which  the  party,  not  by  any  de&ult  or  laches 
on  his  part,  but  by  reason  of  the  absence  of  the  officer, 
was  deprived  of  his  appeal  within  the  time  required  by 
statute.  In  such  case,  we  think  the  proper  course  is  to 
have  the  appeal  entered  and  treated  in  the  appellate  court 
as  though  it  had  been  taken  within  the  time  prescribed 
by  statute.  The  maxim  is,  actus  curiae  neminem  grav- 
ahit. 

In  Clapp  V.  OraveSy  West.  L.  Monthly,  Nov.  No., 
1859,  the  party  applied  for  an  order  for  appeal  at  the 
proper  time,  but  the  court  did  not  announce  its  decision 
until  the  time  had  passed.  Amotion  to  vacate  the  order 
was  denied.  Daley,  J.,  said:  ''  It  is  a  general  rule,  when 
an  act  is  to  be  done  within  a  certain  time,  in  which  the 
concurrence  of  the  court  is  necessary,  and  the  party  has 
done  all  that  he  is  required  to  do  to  obtain  the  decision 
of  the  court,  he  is  not  to  suffer  by  the  court's  delay." 

In  Pearson  v.  RawlingSj  1  East.,  405,  Lord  Kenyon 
said  that,  ^^  it  is  by  no  means  unusual  to  make  entries 
of  judicial  acts  nunc  pro  tunc  by  leave  of  cour^";  and 
Powell,  in  his  work  on  Appellate  Proceedings  (p.  420), 
observes  that  if  the  court  below  refuse  to  make  such  en- 
try in  a  proper  case  ^^  the  appellate  court  would  treat  the 
case  as  though  it  had  been  done." 

In  Louderback  v.  Boydj  1  Ash.,  880,  it  is  held  that 
where  a  party  has  been  prevented  from  complying  with 
the  legal  requirements  to  obtain  an  appeal  by  the  con- 
duct or  default  of  the  justice,  the  appeal  may  be  made 
after  the  expiration  of  the  time  required  by  the  statute 
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and  the  transcript  be  filed  after  the  term.     Nohle  v. 
Houk,  16  S.  &  R,  421. 

The  law  will  not  permit  the  plaintiff  to  be  prejudiced 
in  his  rights  by  reason  of  the  absence  of  the  judge.  It 
gives  him  ten  days  within  which  to  take  his  appeal;  but 
by  reason  of  the  absence  of  the  judge  he  was  prevented 
from  obtaining  his  appeal  within  that  time.  He  was  enti- 
tled to  do  this  after  the  return  of  the  judge.  Therefore, 
the  decree  of  the  court  below  in  this  case  is  reversed; 
plaintiff's  appeal  taken  from  the  decree  of  the  county 
court  and  dismissed  by  the  district  court  at  the  May  term, 
1877,  must  be  reinstated  and  the  case  be  proceeded  in 
to  trial,  with  the  same  effect  in  all  respects  as  though  the 
appeal  had  been  taken  and  completed  within  the  time 
required  by  the  statute. 

DeOBSE  AOOOBDmOLY. 


Thomas  J.  Campbell,  appellee,  v.  Willlui  Nesbht 
AND  Felicia  A.  Holmes,  appellants. 

1.  Estoppel.    Generally,  whether  acts  or  admisBions  of  a  party 

shall  operate  by  way  of  estoppel  or  not,  must  depend  upon  the 
circumstances  of  each  case,  and  therefore  there  can  he  no  fixed 
and  settled  rules  of  general  application  to  regulate  estoppel  in 
paiii,  as  in  technical  estoppels. 

2.  Attachment  of  Note  and  Mortgage.    The  attachment  of 

a  note  and  mortgage  debt  is  in  efiTect  a  seizure  of  the  same,  and 
in  law  is  regarded  as  an  assignment  to  the  attaching  creditor  of 
such  note  and  mortgage,  and  gives  such  creditor  the  same  right 
to  enforce  the  payment  of  the  money  fh>m  the  garnishee  as  the 
debtor  himself  previously  had. 

8.    :   BIGHTS  op  attaching  cbedttob.    The  attaching  CTod- 

itor  cannot  be  deprived  of  the  right  acquired  by  virtue  of  his 
attachment,  in  such  case,  unless  by  a  person  who  has  previously 
acquired  a  valid  right  to  the  property  thus  attached. 
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Appeal  from  a  decree  rendered  by  Pound,  J.,  fore- 
closing a  mortgage,  given  by  Nesbitt  to  Bennett,  and  by 
bim  assigned  to  plaintiff,  upon  certain  lands  in  Nemaba 
county. 

J.  H,  Broody^  for  appellants,  cited  NeshiU  v.  Campbell^ 
5  Neb.,  429.  Bowrd  v.  ScovilUy  13  Kan.,  32.  Ma/r- 
chomd  V,  Bell^  21  La.  Ann.,  33.  McDermot  v.  Donegan^ 
44  Mo.,  85.  Estoppels  in  pais  are  not  favored.  They 
operate  to  deprive  a  man  of  his  property  without  con- 
sideration or  consent,  and  do  not  obtain  except  when  the 
conduct  is  fraudulent,  or  grossly  negligent,  showing  such 
utter  disregard  of  the  rights  of  others  as  in  law  amounts 
to  fraud.  Bigelow  on  Estoppel,  441  and  467.  Henshmo 
V.  Bvisdly  18  Wall.,  271.  Spencer  v.  Ca/rr^  45  N.  Y., 
406.  Wilcox  V,  Howell,  44  N.  Y.,  898.  Rolden  v. 
PiUnam  Ins.  Co.,  46  N.  Y.,  1.  Roe  v.  Jerome,  18 
Oonn.,  188.  But  suppose  there  is  an  estoppel  against 
Nesbitt.  Tnere  is  none  against  defendant  Holmes.  As 
to  her  the  case  is  precisely  the  same  as  if  the  subject  of 
estoppel  was  not  in  the  controversy  at  all,  and  never  had 
been.  She  placed  that  note  and  mortgage  into  the  cus- 
tody of  the  law  by  her  garnishment.  Drake  on  Attach- 
ments, 453.  By  her  garnishment  she  also  obtained  a 
vested  right  and, privilege  in  that  mortgage — her  only 
security  of  which,  by  the  decision  of  the  district  court, 
she  is  deprived  without  &ult  on  her  part,  and  without 
title  thereto  on  the  part  of  him  to  whom  the  district 
court  gave  the  same.  Creditors  are  entitled  to  better 
application  of  the  fruits  of  their  diligence.  Brashear  v. 
West,  7  Peters,  621.     Wdl  v.  Tyler^  88  Mo.,  646. 

W.  T.  Rogers,  for  appellee. 

No  brief  on  file. 
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This  is  a  foreclosure  case,  and  is  brought  into  this 
court  upon  appeal.  The  note  and  mortgage  in  the  case 
were  executed  by  defendant  William  Nesbitt  to  one 
Samuel  Bennett.  The  note  became  due  on  the  tenth 
day  of  March,  1872.  In  1872  and  1873  the  defendant 
Felicia  A.  Holmes  recovered  judgments  against  Samuel 
Bennett  and  J.  F.  Bennett,  and  on  the  third  of  July* 
1874,  by  proper  process,  she  attached  the  debt  due  Sam- 
uel on  the  above  note  and  mortgage,  and  summoned  de- 
fendant Nesbitt  as  garnishee.  On  the  third  of  August, 
1874,  defendant  Nesbitt  filed  his  answer  to  the  garnish- 
ment, and  admitted  there  were  about  seventeen  hundred 
dollars  due  Samuel  Bennett  on  the  note  and  mortgage, 
which  had  then  been  due  about  two  years.  On  the  sixth 
of  October,  1874,  at  a  regular  terra  of  the  district  court 
it  was  *<  ordered  by  the  court  that  the  said  William  Nes- 
bitt do  pay  to  the  said  "  Felicia  A.  Holmes  the  sum  of 
$945.57,  being  the  amount  remaining  unpaid  on  her 
judgment  against  Samuel  Bennett.  And  on  the  seven- 
teenth of  November,  1874,  Samuel  Bennett  assigned  the 
note  and  mortgage  to  the  plaintiff,  Thomas  J.  Oampbell. 

The  plaintiff  testified,  that  in  the  last  of  October, 
1874,  he  and  Daniel  Bennett,  son  of  Samuel  Bennett, 
went  to  see  Nesbitt;  that  he  then  ^' asked  him  if  that 
note  and  mortgage  were  all  right,  and  he  said  it  is  all 
right,  go  ahead;  that  he  was  looking  to  have  $800  in  a 
few  days  from  Illinois — may  be  $1,000,  and  he  would 
get  it  all  and  would  pay  me."  This  conversation  is  ad- 
mitted by  Nesbitt  in  his  testimony;  but  he  testifies 
further,  that  at  the  time  of  the  October  term,  1874,  of 
the  district  court,  and  for  some  time,  he  was  in  lUinois, 
and  that  shortly  after  his  return  home,  in  that  month, 
the  Bennetts  informed  him,  in  his  precinct,  that  noth- 
ing was  done  in  the  proceedings  against  him  as  gar- 
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nishee,  and  that  he  believed  they  told  him  the  truth 
about  the  matter.  Under  these  facte,  the  court  below 
found  that  Samuel  Bennett  was  the  owner  of  the  note 
and  mortgage  at  the  time  of  the  garnishment,  and  con- 
tinued to  be  the  owner  of  the  same  up  to  and  until  the 
transfer  of  the  same  to  the  plaintiff;  that  defendant 
Nesbitt  is  estopped  from  making  any  defense  against  the 
plaintiff  in  this  action,  and  that  the  rights  of  defendant 
Holmes,  acquired  by  said  proceedings  in  garnishment,  are 
not  such  as  can  be  made  the  foundation  of  a  defense 
against  the  action  of  foreclosure  by  the  plaintiff;  and 
found  all  the  other  issues  in  iavor  of  plaintiff,  and  ren- 
dered a  decree  generally  for  plaintiff. 

In  regard  to  estoppels  en  pais^  it  is  said  that  from  the 
manner  in  which  a  party  must  avail  himself  of  them,  it 
is  obvious  that  there  can  be  no  fixed  and  settled  rules  of 
general  application  to  regulate  them,  as  in  technical 
estoppels;  that  in  many  and  probably  most  instances, 
whether  the  act  or  admission  shall  operate  by  way  of 
estoppel  or  not,  must  depend  upon  the  circumstances  of 
each  case.  "  The  doctrine  of  estoppel  en  pais  is  founded 
upon  principles  of  equity  and  justice,  and  is  only  applied 
to  conclude  a  party  by  acts  or  admissions,  intended  to 
influence  the  conduct  of  another,  when  in  good  con- 
science and  honest  dealings  he  ought  not  to  be  permitted 
to  gainsay  them."  Wilcox  v,  Howell,  44  N.  Y.,  402; 
8  Ward,  484;  6  Adolph  &  Ellis,  469. 

Now,  from  the  circumstances  under  which  the  declara- 
tions were  made  by  Nesbitt  in  the  conversation 
with  plaintiff  as  above  mentioned,  it  seems  clear  that 
what  he  said  can  only  h^  referred  to  an  honest  and  proper 
motive,  and  not  to  any  bad  faith,  or  intention  to  influ- 
ence the  conduct  of  the  plaintiff  by  willful  misrepre- 
sentations. But  as  Nesbitt  has  not  paid  the  sum 
attached  in  bis  hands,  he  has  no  defense  to  the  payment 
of  this  portion  of  the  note  and  mortgage  debt;  and  there- 
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fore  the  only  matter  that  concerns  him  is,  that  he  shall 
be  protected  against  the  payment  of  this  sum  to  both 
plaintiff  and  the  attaching  creditor,  Holmes. 

There  is,  however,  no  difficulty  in  this  respect,  for  by 
the  attachment  there  was  in  legal  effect  a  seizare  of  the 
note  and  mortgage  belonging  to  Samuel  Bennett  to  the 
extent  due  from  him  to  Holmes,  the  attaching  creditor; 
and,  in  law,  this  seizare  is  regarded  as  an  assignment  of 
so  much  of  the  note  and  mortgage  debt  to  the  attaching 
creditor.  Holmes;  and  gives  to  her  the  same  right  to 
enforce  the  payment  of  the  money  by  the  garnishee  that 
the  debtor,  Bennett,  previously  had.  And  the  attaching 
creditor  cannot  be  deprived  of  this  vested  right  acquired 
by  her  attachment,  except  by  a  person  who  had  previ- 
ously acquired  a  valid  right  to  the  property  thus  at- 
tached. Rvsliton  V.  Rowe^  64  Pa.  St.,  65.  Board  of 
Education  v,  ScovUle^  18  Kan.,  32.  Edgarton  et  aL  v. 
Hanna  etal.^  11  Ohio  St.,  323.  Giddings  v,  Coleinan^ 
12  N.  H.,  158.  Therefore,  F.  A.  Holmes  is  entitled  to 
be  paid  out  of  the  note  and  mortgage  debt  the  sum  of 
$945.61,  with  interest  thereon  from  October  6th,  1874, 
and  to  a  decree  for  that  amount,  she  having,  by  virtue  of 
the  proceedings  in  garnishment,  become  the  owner  of 
that  amount  of  the  note  and  mortgage  debt. 

The  finding  must  be,  first  for  defendant  Holmes  for 
$945.51,  with  interest  thereon  from  October  6th,  1874, 
amounting,  with  principal  and  interest,  to  the  sum  of 
$1,276.43;  and  second,  in  favor  of  plaintiff  for  the  resi- 
due of  the  note  and  mortgage  debt  with  interest  thereon. 
Decree  and  order  of  sale  of  premises 
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D.  J.  McCann,  plaintiff  in  brrob,  v.  R.  L.  McDonald 

&  Co.,  defendants  in  ebbor. 

1.  Partnership :  practicb.  M.  and  S.  were  sued  as  survivinfi^ 
partners  of  the  firm  of  R.  &  Ck).  No  service  was  had  upon  S. 
Upon  the  trial  of  the  cause,  testimony  was  introduced  tending 
to  prove  that  M.  was  a  member  of  the  firm  at  the  time  of  the 
death  of  R,  but  it  appeared  that  S.  was  not  a  member  at  that 
time.  Held,  that  the  evidence  against  M.  was  sufficient  to  sus- 
tain the  allegations  of  the  petition,  and  that  the  failure  to  con- 
nect S.  with  the  firm  would  not  prevent  a  recovery  against  M. 

3.  Verdict.     The  verdict  of  a  jury,  where  the  evidence  is  con- 

flicting, will  not  be  set  aside  on  the  ground  that  it  is  against 
the  weight  of  the  testimony,  unless  it  is  clearly  so. 

8.  Witnesses.  The  question  of  the  credibility  of  the  witnesses  is 
alone  for  the  jury  to  determine. 

4.  Partnership.    Where  the  existence  of  a  partnership  is  denied, 

and  there  is  no  evidence  to  establish  its  existence,  the  state- 
ment of  a  party  claiming  to  be  a  partner  binds  no  one  but  him- 
self; but  this  rule  has  no  application  where  there  is  testimony 
establishing  the  existence  of  the  partnership.  Oono&rse  «. 
STumbaugJi,  6  Neb.,  876. 

This  cause  came  up  on  error  from  Otoe  county.     It 
was  tried  there  before  Pound,  J.,  and  a  jury. 

E,  jF.  Warrerij  for  plaintiff  in  error. 

The  declarations  of  Bider  as  to  who  composed  the 
firm  are  clearly  inadmissible  to  charge  McOann.  Pleas- 
€mt8  V.  Fwnt^  22  Wall,  116.  Converse  v.  Sfuimha/aghj  4 
Neb.,  376.  McPherson  v.  Eathhonej  7  Wend,  216. 
NeUon  v.  LLoyd^  9  Watts,  22.  Coti/reU  v.  Van  Dus&a^ 
22  Vt.,  511.  Jermings  v.  Estes^  16  Me.,  238.  Lambert 
V.  Smith,  1  Cranch  C.  Ot.,  361.  Thomfson  v.  Rich" 
ardsy  14  Mich.,  172.  Bank  v.  Moore,  13  N.  H.,  99. 
Pierce  v.  McCormel,  7  Blackf.,  170.  Tuttle  v.  Cooper, 
6  Pick.,  414.  Dntton  v.  Woodman,  9  Oush.,  266,  and 
22 
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cases  ad  infinitum.  A  declaration  by  one  of  two  joint 
parties  that  the  other  was  not  his  partner  at  the  time  of 
the  alleged  contract  is  admissible  evidence.  Starke  v. 
Kencm^  11  Ala.,  818.  In  an  action  against  a  partner- 
ship, the  declarations  of  a  partner,  made  before  diiii- 
cnlty  arose,  and  under  indifferent  circumstances,  are 
receivable  to  show  that  a  co-defendant  was  not  a  mem- 
ber of  the  partnership.  Danforth  v.  Carter^  4  Iowa, 
280. 

G,  W.  Covell,  for  defendants  in  error. 

Where  an  ostensible  or  known  partner  retires  from 
the  firm  he  will  still  remain  liable  for  all  the  debts  and 
contracts  of  the  firm,  as  to  all  persons  who  have  pre- 
viously dealt  with  the  firm  and  have  no  notice  of  his 
retirement.  Collyer  on  Partn.,  2,  368  to  371,  2d  edit. 
Gow  on  Partn.,  240  to  252,  8d  edit.  2  Bell  Comm., 
640,  5th  edit.  Clapp  v.  Rogers^  2  Kernan,  283.  Pope 
V.  Misley^  28  Missouri,  185.  Story  on  Partn.,  215. 
Deering  v.  Flanders^  49  N.  H.,  225.  Zollar  v.  Jan- 
vrifij  47  N.  H.,  324.  K&rmey  v.  Atwater^  77  Pa.,  84. 
IJyoii  V.  Johnson^  28  Conn.,  1.  CcurmicJiael  v.  Greer^  55 
Ga.,  116.  All  the  partners  may  be  bound  after  the  dis- 
solution of  the  partnership  by  a  contract  made  by  one 
partner,  in  the  usual  course  of  business,  and  in  the  name 
of  the  firm,  with  a  person  who  contracted  on  the  faith 
of  the  partnership,  and  had  no  notice  of  the  dissolution. 
Hunt  V.  Rally  8  Ind.,  215.  To  affect  the  rights  of  one 
dealing  with  a  partnership  firm,  actual  notice  of  its  dis- 
solution must  be  brought  home  to  nim.  Johnson  v. 
Totten,  8  Cal.,  343.  Page  v.  Brant,  18  111.,  87.  WiU- 
tarns  V.  Bowers,  15  Cal.,  321.  Ennis  v.  Williams,  30 
Ga.,  691.  Vernon  v.  MamhaUan  Co.,  17  Wend.  (N.  Y.), 
624,  Conro  v.  Port  Heniy  Iron  Co.,  12  Barb.,  27. 
Fettrech   v.    Armstrong,  6  Kobt.,  339.     Williams  v. 
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Birch,  6  Bobw.,  299.    Little  v.  Olarkj  86  Pa.  State, 
114.     White  V.  Murphy  J  8  Eich.  (S.  C),  869. 

Maxwbll,  J. 

In  the  year  1874  the  defendants  in  error  brought  an 
action  a^^inet  the  plaintiff  herein,  in  the  district  court 
of  Otoe  county,  to  recover  the  sum  of  $1,516.80.  The 
petition  was  afterwards  amended,  and  the  action  brought 
against  the  plaintiff  herein  and  one  W.  W.  Smith,  as 
surviving  partners  of  the  firm  of  O.  S.  Rider  and  Com- 
pany. No  service  was  had  upon  Smith.  The  plaintiff 
in  error  answered  the  petition,  denying  all  the  facts 
therein  stated. 

In  1876  the  case  was  tried  to  a  jury,  and  a  verdict 
rendered  against  the  plaintiff  in  error  for  the  full 
amount  claimed  in  the  petition.  The  cause  is  brought 
into  this  court  by  petition  in  error. 

The  plaintiff  insists  that  the  proof  fails  to  show  that 
McCann  and  Smith  were  surviving  partners  of  O.  8. 
Bider  and  Company.  And  therefore  the  proof  that 
McCann  was  a  partner  does  not  sustain  the  allegations 
of  the  petition.  It  is  a  sufficient  answer  to  this  objec- 
tion to  say,  that  there  is  proof  tending  to  show  that 
McCann  was  a  partner  in  the  firm  of  O.  S.  Bider  and 
Co.,  and  therefore  liable  for  the  payment  of  the  part- 
nership debts.  McCann  claims  that  the  partnership 
was  dissolved  on  the  first  day  of'  June,  1871,  and  that, 
at  that  time,  he  ceased  to  be  a  member  of  the  firm.  The 
sole  question,  therefore,  for  the  consideration  of  the 
court  is,  does  the  testimony  show  that  McCann  was  in 
/ctct  a  member  of  the  firm  of  O.  S.  Rider  and  Co.  after 
the  first  day  of  June,  1871}  If  it  does,  the  judgment 
must  be  affirmed.  If  not,  the  judgment  must  be  re- 
versed. 

McCann  testifies  that  the  partnership  ceased  on  the 


308  SUPREME  COUET  OF  NEBRASKA, 

McCann  y.  McDonald  &  Co. 

first  day  of  June,  1871,  he  having  on  that  day  sold  his 
interest  therein  to  his  partner,  O.  S.  Bider,  for  the  sum 
of  $5,000,  and  that  he  received  a  note  therefor,  signed 
0«  8.  Rider  and  Co.,  which  note  he  endorsed  and  had 
discounted  at  the  Nebraska  City  National  Bank.  And 
that  the  note  of  O.  S.  Rider  and  Co.,  for  $5,000,  held  by 
the  bank,  was  received  by  him  from  Rider  on  the  sale  of 
his  interest  in  the  firm,  and  was  not  given  by  the  firm 
while  he  was  a  member  thereof. 

W.  W.  Bell,  who  was  vice-president  of  the  Nebraska 
City  National  Bank  in  the  year  1871,  testifies  that  the 
plaintiff  was  at  that  time  president  of  the  bank,  and 
that  between  the  first  day  of  August,  1871,  and  the  first 
day  of  January,  1872,  he  (the  plaintiff  in  error)  told  him 
that  he  was  a  member  of  the  firm  of  O.  S.  Rider  and 
Co.  And  that  (ifier  August  1st,  1871,  the  bank  dis- 
counted two  notes  for  O.  8.  Rider  and  Co.,  one  for 
$5,000  and  one  for  $925,  the  plaintiff  in  error  signing 
O.  8.  Rider  &  Co.'s  name  to  the  notes  and  presenting 
them  himself  for  discount.  He  also  testifies  that  after 
August  1st,  1871,  the  plaintiff  in  error  told  him  that  he 
had  $5,000  in  the  firm  of  O.  8.  Rider  and  Co.,  and  also 
about  January  or  February,  1872,  plaintiff  in  error  told 
him  that  O.  8.  Rider  and  Co.  owed  him  (plaintiff) 
$1,000  for  his  share  of  the  profits  for  the  year's  business. 

Mary  H.  Rider  testifies  that  she  was  the  wife  of  O.  8. 
Rider;  that  she  was  in  the  store  of  O.  8.  Rider  &  Co. 
from  1867  to  1872,  and  saw  the  books  and  helped  tend 
the  store,  and  that  she  had  no  knowledge  of  the  dissolu- 
tion of  the  firm  in  1871. 

J.  W.  Latham  testifies  that  in  1872  the  plaintiff  in 
error  told  him  that  Jie  had  a  (business)  house  in  Shenan- 
doah, Iowa,  and  that  witness  might  perhaps  make  some 
arrangements  with  them  (to  sell  plows);  he  did  not  know 
how  they  were  stocked  up. 

George  L.  Worley,  cashier  of  the  Nebraska  City  "Na- 
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tional  Bank,  produced  the  book  in  which  the  diBconnts 
of  the  bank  were  entered,  from  which  it  appears  that  the 
bank  discounted  the  notes  of  O.  S.  Rider  and  Company 
heretofore  referred  to  on  the  fourteenth  day  of  August, 
1871.  There  is  other  testimony  tending  to  prove  the 
existence  of  the  partnership,  to  which  it  is  unnecessary 
to  refer.  The  plaintiff  in  error  endeavored  to  explain 
several  of  these  transactions,  so  as  to  make  it  appear 
that  he  was  not  a  member  of  the  firm  after  the  first  day 
of  June,  1871.  The  question  of  the  existence  of  the 
partnership  is  purely  one  of  fact,  and  was  properly  sub- 
mitted to  the  jury.  The  question  of  the  credibility  of 
the  witnesses  is  alone  for  the  jury  to  determine.  The 
rule  is  well  settled  that  the  verdict  of  a  jury,  where  the 
evidence  is  conflicting,  will  not  be  set  aside  on  the 
ground  that  it  is  against  the  weight  of  testimony,  unless 
it  is  clearly  so.  But  in  this  case  there  is  a  clear  pre- 
ponderance of  testimony  in  favor  of  the  verdict. 

The  instructions  asked  by  plaintiff's  counsel  were  not 
applicable  to  the  testimony,  and  were  properly  refused. 
As  to  the  declarations  of  Rider,  that  the  plaintiff  in  error 
was  a  member  of  the  firm  of  Rider  &  Co.,  it  is  sutiicient 
to  say  that  where  the  existence  of  a  partnership  is 
denied,  and  there  is  no  evidence  to  establish  its  exist- 
ence, the  statement  of  a  party  claiming  to  be  a  partner 
binds  no  one  but  himself.  Converse  v.  Shambau^hy  4 
l^eb.,  376.  Bat  this  rule  has  no  application  where  there 
is  testimony  establishing  the  existence  of  the  partner- 
ship. 

From  a  careful  examination  of  the  testimony  it  is  ap- 
parent that  the  verdict  is  fully  sustained  by  the  evidence. 
It  is  also  apparent  that  no  error,  prejudicial  to  the 
plaintiff  in  error,  has  occurred  on  the  trial  of  this  cause. 
The  judgment  must  therefore  be  affirmed. 

In  affirming  the  judgment  we  place  no  reliance  what- 
ever on    the   fact  that,  if  the  firm  was  dissolved,  as 
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claimed  by  McOann,  on  the  first  day  of  June,  1871,  no 
notice  of  the  dieeolation  was  given  or  brought  to  the 
knowledge  of  the  defendants  in  error,  as  they  have  en- 
tirely failed  to  make  a  case  that  would  entide  them  to 
recover  on  that  ground  alone. 

JUDOHENT  AFFISKSD. 


7  810 
10  279 
14    284 

^   ^     SnCOK  RsmEMAN,  AFPBLLBB,V.  ThB  OoVINOTON,  CoLUMBUB 

I  S  615       ^^^^^  Black  Hills  Railboad  Comfamy,  akd  otebbs, 

gj    310|  APPELLANTS. 

1.  Ck>n8titational  Law:  Aro  to  railboad  cohfakibs:  lbo- 
IBLATIVB  DiBCRsnOH.  Until  the  adoption  of  the  constitution 
of  1875,  the  whole  matter  of  municipal  aid  to  works  of  internal 
improvement  was  within  the  sole  control  of  the  legislature,  and 
subject  to  no  restraint  other  than  such  as  that  body  saw  fit  to 
impose. 

S.    .    Section  2  of  article  XII  of  the  constitution  is  to  be  taken 

as  restrictive  only  upon  the  exercise  of  legislative  discretion  in 
the  authorization  of  county  and  municipal  indebtedness  in  aid 
of  railroads  and  other  internal  improvements.  It  fixes  a 
boundary  beyond  which  the  legislature  cannot  go,  but  within 
which  its  authority  is  still  supreme. 

8.    .    The  act  of  February  16th,  1869,  as  amended  March  8d, 

1870,  and  February  17th,  1876,  enabling  counties,  cities,  and 
precincts  to  issue  bonds  to  aid  works  of  internal  improvement, 
in  force  at  the  adoption  of  the  new  constitution,  is  not  in  con* 
flict  with  section  2,  article  XII,  of  that  instrument,  and  is  still  in 
full  force. 

As  the  law  stands  there  is  no  warrant  for  creating  a 


county  indebtedness,  in  aid  of  internal  improvements,  exceed- 
ing  in  the  aggregate  ten  per  cent  of  the  assessed  value  of  the 
taxable  property  within  the  county.  And  even  this  must  have 
been  authorized  by  at  least  two-Uiirds  of  all  the  votes  cast  on 
the  proposition  to  extend  such  aid. 


.  Where  a  county  votes  aid  to  a  railroad  company  in  ex- 
cess of  the  amount  authorized  by  law,  it  is  simply  a  void  act, 
conferring  no  authority  on  the  county  commissioners  to  issue 
the  bonds  of  the  county  in  any  amount  whatever. 
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This  case  came  here  upon  appeal  on  part  of  defend- 
ants from  a  decree  rendered  by  Yalehtinb,  J.,  in  the 
district  court  for  Cuming  county.  The  cause  was  heard 
upon  a  demurrer  to  the  petition,  demurrer  overruled, 
and  injunction,  to  restrain  issuance  of  bonds,  made 
perpetual. 

Joy  <fe  Wfight^  James  BriUonj  and  0.  P.  Mason^  for 
appellant. 

J.  B,  Bamesy  for  appellee,  with  whom  was  John  M. 
TkurstOThj  for  Union  Pacific  Railroad,  intervening  by 
leave  of  court. 

Lake,  J. 

This  is  an  appeal  from  the  district  court  for  Cuming 
county.  The  action  was  brought  to  obtain  an  injunc- 
tion restraining  the  board  of  county  commissioners  of 
Wayne  county  from  issuing  certain  bonds  voted  by  the 
electors  of  the  last  named  county  to  aid  in  the  construc- 
tion of  a  railroad  by  the  defendant  company,  into  and 
through  that  county.  These  bonds  were  voted  at  an 
election  held  since  the  adoption  of  our  present  constitu 
tion,  and  they  amount  to  more  than  ten  per  cent.,  being 
in  fact  nearly  fifteen  per  cent,  of  the  assessed  value  of 
the  taxable  property  within  the  county  when  the  elec- 
tion took  place.  And  the  petition  shows  that  when 
said  bonds  were  voted:  ^' There  was  no  indebtedness  of 
the  said  county  or  any  of  the  subdivisions  thereof  for 
the  constraction  of  railroads  or  other  works  of  internal 
improvement." 

The  principal  questions  presented  for  our  considera- 
tion, and  the  only  ones  which  we  shall  determine,  call 
for  a  construction  of  Sec.  2,  Art,  XII,  of  the  constitu- 
tion, which  declares  that:  "  No  city,  county,  town,  pre- 
cinct, municipality,  or  other  subdivision  of  this  state, 
shall  ever  make  donations  to  any  railroad  or  other  work 


312  SUPREME  COURT  OF  NEBRASKA. 


Reineman  y.  C.  0.  &  B.  H.  R.  R.  Co. 


of  internal  improvement,  unless  a  proposition  so  to  do 
shall  have  been  first  submitted  to  the  qaalified  electors 
thereof  at  an  election  by  authority  of  law;  provided^ 
that  such  donations  of  a  county,  with  the  donations  of 
such  subdivisions  in  the  aggregate  shall  not  exceed  ten 
per  cent  of  the  assessed  valuation  of  such  county;  pro- 
vided^  fuTth^r^  that  any  city  or  county  may,  by  a  two- 
thirds  vote,  increase  such  indebtedness  five  per  cent  in 
addition  to  such  ten  per  cent." 

It  will  not  be  claimed  that,  in  the  absence  of  any  law 
either  statutory  or  constitutional,  the  electors  of  a  county 
or  municipality  could  impose  an  indebtedness  of  this 
sort  that  would  be  binding  upon  the  inhabitants  thereof. 
Very  clearly  they  could  not.  Neither  will  it  be  denied 
we  think,  that,  in  the  absence  of  all  constitutional  re- 
striction, the  legislature  could,  by  a  suitable  enactment, 
authorize  such  aid  in  any  amount  which  the  people 
might  see  fit  to  vote.  Indeed,  until  the  adoption  of  our 
present  constitution  this  whole  matter  of  municipal  aid 
to  works  of  internal  improvement  was  within  the  sole 
control  of  the  state  legislature,  and  subject  to  no  re- 
straint other  than  such  as  that  body  in  its  wisdom  saw 
fit  to  impose.  This  being  so,  the  section  of  the  consti- 
tution above  quoted  must  be  considered  as  restrictive 
only  upon  th6  exercise  of  legislative  discretion  in  the 
authorization  of  county  and  municipal  indebtedness  to 
aid  in  the  construction  of  railroads  and  other  works  of 
internal  improvement.  It  fixes  a  boundary  beyond 
which  the  legislature  cannot  go,  but  within  which  its 
authority  is  still  supreme.  The  constitution  does  not,  of 
its  own  force  and  independently  of  the  legislature,  as- 
sume to  authorize  the  people  to  vote  such  aid,  but,  on 
the  contrary,  the  necessity  of  legislative  permission  and 
direction  is  expressly  recognized.  It  in  plain  terms  de- 
clares that  no  such  donation  shall  be  made  unless  a 
proposition  to  do  so  shall  be  first  submitted  to  the  quali- 
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fied  electors  of  the  district,  "at  an  election  by  anthority 
of  law."  The  words,  ^^autJiority  of  law^'*  can  refer  only 
to  an  act  of  the  legislature — the  law-making  power 
nnder  the  constitution— duly  passed  and  approved. 

At  the  time  of  the  adoption  of  our  present  constitu- 
tion the  act  of  February  15th,  1869,  as  amended  March 
8d,  1870  (Gen.  Stat.,  448),  and  again  February  17th, 
1875  (Laws  1875,  p.  87),  enabling  counties,  cities,  and 
precincts  to  issue  bonds  to  aid  in  the  construction  of 
works  of  internal  improvement,  was  in  full  force.  By 
the  first  section  of  this  act  the  total  aid  that  could  be 
afforded  was  limited  to  ten  per  cent  of  the  assessed  value 
of  all  the  taxable  property  in  such  county  or  city.  And 
by  the  amendment  of  February  17th,  1875,  a  majority 
of  two-thirds  of  all  the  votes  cast  upon  the  proposition 
to  extend  the  aid  was  necessary  to  its  validity.  This 
law  is  in  no  particular  in  conflict  with  the  section  of  the 
constitution  under  consideration.  It  is  clearly  within 
the  limits  there  fixed  for  the  exercise  of  legislative  dis- 
cretion, and  must  be  given  full  force  and  effect.  We 
conclude  therefore  that,  until  the  legislature  shall  by 
suitable  act  change  the  existing  statutory  law  so  as  to 
authorize  it,  there  is  no  warrant  for  creating  a  county 
indebtedness  in  aid  of  internal  improvements,  exceeding 
in  the  aggregate  ten  per  cent  of  the  assessed  value  of  the 
taxable  property  within  the  county  furnishing  such  aid. 
And  further,  that  by  the  amendment  of  February  17th, 
1875,  such  aid  must  have  been  authorized  by  at  least 
two-thirds  of  all  the  votes  cast  on  the  proposition  to  ex- 
tend such  aid. 

It  was  urged  in  argument  with  much  plausibility 
by  counsel  for  the  defendant  that,  in  addition  to  the  act 
of  1869  as  amended,  no  further  legislation  was  necessary 
to  enable  a  county  to  extend  its  aid  to  the  full  constitu- 
tional limit,  viz:  fifteen  per  cent  of  the  assessed  value 
of  its  taxable  property.     But  this  view  can  be  sustained 
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odI J  on  the  theory  that  the  constitation  of  its  own  force 
investB  counties  with  some  inherent  power  entirely  be- 
yond the  control  of  the  legislature,  which  we  regard  as 
wholly  untenable.  As  before  shown,  this  constitutional 
provision  is  essentially  restrictive  in  its  operation,  but, 
within  the  boundaries  which  it  sets,  the  whole  matter  is 
left  to  the  legislative  authority,  which,  by  the  constitu- 
tion itself  (Sec  1,  Art.  Ill),  is  vested  in  the  senate  and 
house  of  representatives. 

It  was  further  urged  that  even  if  it  should  be  held 
that  the  proposition  as  submitted  to  the  electors  was  in 
excess  of  the  amount  authorized  to  be  voted,  still  to  the 
amount  of  at  least  ten  per  cent  of  the  valuation  it  was 
valid,  and  to  that  extent  the  contract  between  the  county 
and  the  railroad  company  should  be  upheld.  In  sup- 
port of  this  proposition  we  are  referred  to  several 
authorities,  particularly  the  case  of  Leavitt  v.  Palmer^  8 
N.  Y.,  19,  which  hold  to  the  well  established  doctrine, 
that  where  a  contract  contains  distinct  provisions,  some 
of  which  are  legal  and  others  illegal,  the  former,  under 
certain  circumstances,  will  be  upheld,  although  the  lat- 
ter are  declared  void.  1  Parsons  on  Contracts,  380.  But 
the  case  before  us  is  clearly  not  within  this  rule.  The 
proposition  submitted  to  the  electors  was  an  entirety, 
and  indivisible.  It  exceeded  the  statutory  limit,  and 
was  therefore  wholly  unauthorized.  The  election  was 
simply  a  void  act,  conferring  no  authority  whatever  upon 
the  board  of  county  commissioners  to  issue  the  bonds  of 
the  county  in  any  amount  whatever. 

In  the  view  which  we  take  of  the  case  it  becomes  un- 
necessary to  determine  whether,  under  the  constitution, 
even  if  the  legislature  had  authorized  it,  the  whole 
amount  of  the  fifteen  per  cent  of  the  valuation  can  be 
donated  to  a  single  enterprise  and  be  voted  at  one  elec- 
tion, and  therefore  we  abstain  from  the  expression  of  an 
opinion  upon  that  question.     But  it  may  not  be  entirely 
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OQt  of  place  to  suggest  that  we  have  not  as  yet  been  able 
to  discover  how  it  is  possible  to  increase  an  indebtedness 
which  as  yet  has  no  existence. 

The  judgment  of  the  court  below,  being  in  accord  with 
the  views  of  this  court,  is  affirmed,  and  the  injunction 
heretofore  granted  is  made  perpetual. 

JUDOICBNT  AOOOBDINGLT. 


H.   W.    CUBTIS    &   Co.,   PLAINTIFFS  IN  EBBOB,   V.   M.    B. 

CirrLBB,   DEFENDANT  IN  EBBOB. 

1.  Pleading:     rbflbvin:    AVBRMEirrs  of  PXTrriOH.     The  gen- 

eral averments  in  a  petition  in  replevin  that  the  plaintiff  **  has 
a  special  property  in  the  goods,  that  he  is  entitled  to  the  imme- 
diate possession  thereof,  and  that  they  are  wrongfiilly  and 
unjustly  detained  fh)m  him,"  are  mere  propositions  of  law. 

2.  — :    :    EYIDXNCE.    An  objection  to  the  admission  of 

any  eyidence  on  the  ground  that  the  petition  does  not  state  a 
cause  of  action,  may  be  taken  at  any  time  during  the  progress 
of  the  trial,  and  is  not  waived  by  answer  or  failure  to  demur. 
The  objection  is  in  the  nature  of  demurrer  ora  tentis  to  the  peti- 
tion, and  if  it  is  totally  defective,  it  is  error  to  admit  any  evi- 
dence  under  such  pleading. 

8.     :     :     DBFECTIVB  PETITION :    JUDGMENT.     If  a  party 

proceeds  to  trial  on  such  defective  petition,  which  states  no 
cause  of  action,  he  cannot,  after  verdict,  and  motion  to  set  aside 
the  same,  take  Judgment  on  such  verdict  by  then  fliing  a  peti- 
tion setting  out  a  cause  of  action. 

Ebbob  to  the  district  court  of  Saunders  couuty. 

It  was  an  action  in  replevin  brought  by  M.  B.  Cutler, 
sheriff  of  Cass  county,  Nebraska,  the  defendant  in  error, 
to  recover  the  possession  of  specific  personal  property, 
under  section  182  of  civil  code.  Trial  had  before 
Gaslin,  J.,  and  a  jury.  Verdict  for  Cutler,  upon  which 
judgment  was  rendered. 
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M.  H.  Sessions,  for  plaintiff  in  error. 

The  petition  does  not  state  a  cause  of  action.  Tm^Tier 
V.  Roby,  8  N.  T.,  193.  Cornell  v.  Barnes,  7  Hill,  36. 
Loomis  V.  Wheeler,  18  Wis.,  524.  The  defect  was  not 
waived  by  answering,  and  the  court  erred  in  permitting 
evidence  to  be  introduced  under  the  same  against  the 
objection  of  the  plaintiff  in  error.  Scojield  v.  Whitlegee, 
49  N.  Y.,  869.  Gamer  v.  McCollough,  48  Mo.,  318. 
Saulsbury  v.  Alexander,  60  Mo.,  142.  Smith  v,  Weage, 
21  Wis,,  440-42.  Bays  v.  Lewis,  17  Wis.,  210.  Arm- 
strong  v.  Gibson,  81  Wis.,  66.  Antisdel  v.  B.  B.  Co,, 
26  Wis.,  145.  The  petition  stating  no  cause  of  action, 
and  the  plaintiff  in  error  objecting  to  any  evidence  being 
received  for  that  reason,  the  objection  should  have  been 
sustained,  and  the  action  dismissed.  Brewer  v.  Otoe 
County,  1  Neb.,  384.  Eaton  v.  Bartsoherer,  6  Neb.,  469. 
Ha/rris  v.  Hat^is,  10  Wis.,  468. 

George  S.  Smith,  for  defendant  in  error. 

That  there  is  sufficient  alleged  to  state  a  cause  of 
action  in  an  action  for  the  recovery  of  the  possession  of 
personal  property,  I  think  is  clear  under  the  authorities. 
McCraw  v,  Welch,  2  Colorado,  284.  Oaks  v.  Hyatt,  10 
Ohio,  344.  Grey  v.  Earl,  13  Iowa,  188.  Miruivn  v. 
EUas,  36  N.  Y.,  66.  Simxms  v.  Lyom,  65  N.  1.,  671. 
Levin  v.  Bussell,  42  N.  Y.,  261.  Where  the  intent  of 
the  pleader  clearly  appears  from  the  pleading  it  can  only 
be  attacked  by  motion;  demurrer  will  not  lie.  Burr  v. 
Boyer,  2  Neb.,  266.  OlcoU  v.  Can^oll,  39  N.  Y.,  436. 
If  demurrer  will  not  lie,  the  objections  urged  by  the 
plaintiff  are  in  the  nature  of  a  demurrer  and  are  not  well 
taken. 

Gaiht,  Ch.  J. 

At  the  commencement  of  the  trial  the  plain tiffis  in 
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error,  who  were  defendants  in  the  court  below,  "ob- 
jected to  the  introduction  of  any  evidence,  upon  the 
grounds  that  under  the  pleadings  in  the  case,  the  defend- 
ant in  error,  who  was  plaintiff  below,  was  not  entitled 
to  recover."  In  other  words,  the  grounds  of  objection 
are  substantially,  that  the  petition  states  no  cause  of  ac- 
tion. The  objection  was  overruled,  but  in  the  progress 
of  the  trial,  the  defendant  in  error,  by  leave  of  court, 
filed  an  amended  petition,  to  which  the  same  objections 
were  made  to  the  admission  of  any  evidence,  and  over- 
ruled. 

In  JSothe  v.  JSothe^  31  Wis.,  572,  it  is  said  such 
an  objection  to  the  admission  of  evidence  "is  in  the 
nature  of  a  demurrer  ore  ten/us  to  the  complaint,  and 
upon  such  demurrer,  as  upon  any  other,  the  court  must 
determine  from  the  facts  alleged  what  the  cause  of  ac- 
tion stated,  or  intended  to  be,  is,  and  whether  such  state- 
ment is  sufficient."  Gamer  v,  McCulloughy  48  Mo., 
318.  The  original  petition  does  not  state  one  essential 
fact  which  is  requisite  to  constitute  a  cause  of  action  in 
replevin.  The  general  averments  in  the  amended  peti- 
tion of  the  defendant  in  error,  that:  "  he  has  a  special 
property  in  the  goods  and  chattels  (describing  them), 
and  that  he  is  entitled  to  the  immediate  possession' 
thereof,  and  that  they  are  wrongfully  and  unjustly  de- 
tained from  him,"  are  mere  propositions  of  law;  and  it 
seems  clear  that  the  facts  pleaded  do  not  support  these 
averments.  In  this  petition  it  is  averred  that:  "by  vir- 
tue of  an  execution  issuing  from  the  county  court  of 
Cass  county,  issued  upon  the  order  of  plaintiff  in  execu- 
tion upon  two  judgments  rendered  in  said  court  in  favor 
of  Yallery  and  Rnffner,  and  against  E.  F.  Bouton. 
Plaintiff  further  says  that  said  judgment  and  execution 
has  never  been  satisfied."  That  is  all  that  is  said 
about  this  execution,  and  then  proceeds  as  follows: 
•*And  by  virtue  of  two  executions  directed  to  the  plain- 
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tiS  and  sheriff  oi^\6.  county,  this  plaintiff  levied  upon 
said  goods  and  chattels  €L8  the  property  of  E.  Bouton." 

It  is  averred  that  one  execution  was  issued  upon  two 
judgments  of  Yallery  and  Rnffner,  but  there  is  no  aver- 
ment that  this  execution  was  levied  on  the  goods  in  con- 
troversy, or  upon  any  property  whatever.  In  respect  of 
the  two  executions  mentioned  in  the  next  paragraph  of 
the  petition,  it  is  impossible  to  imagine  with  any  degree 
of  certainty  whence  they  were  issued.  There  is  no  refer- 
ence to  any  thing  stated  in  the  preceding  paragraph  of 
the  petition,  and  there  is  no  allegation  that  they  were 
issued  upon  the  judgments  of  any  court  whatever,  and 
no  direct  averment  that  the  goods  levied  were  the  prop- 
erty of  E.  Bouton.  In  all  these  respects  the  petition  is 
fatally  defective.  It  is  said  that  the  essential  facts  must 
be  stated  in  unequivocal  language,  and  must  not  be  left 
to  be  inferred;  and  that  the  language  of  a  pleading,  if 
even  doubtful,  is  to  be  construed  most  strongly  against 
the  pleader.  Moore  v.  Besee^  80  Cal.,  570.  The  objec- 
tion that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  may  be  taken  by  way  of 
objection  to  the  evidence  at  any  time  during  the  progress 
of  the  trial,  and  it  is  not  waived  by  answer  or  failure  to 
demur.  Swlth  v,  Weage^  21  Wis.,  442.  Armetrong  v. 
OUmn,  31  Ihid,  67.     SinUh  v.  Whitney,  22  Ibidy  438. 

But  after  verdict  and  a  motion  to  vacate  the  same  and 
for  a  new  trial,  the  defendant  in  error  moved  the  court 
for  leave  to  file  an  amended  petition,  which  was  granted. 
This  petition  sets  out  a  cause  of  action ;  but  we  are  of 
opinion  that,  under  the  circumstances  of  this  case,  this 
petition  filed  at  this  late  period  cannot  avail  the  defend- 
ant anything.  It  is  not  a  case  in  which  a  defective 
petition  had  been  filed,  or  in  which  there  is  a  variance 
between  the  proofs  and  the  pleadings.  ^^  It  is  well  set- 
tled that  nothing  will  be  presumed  to  have  been  proved, 
even  after  verdict,  except  what  is  alleged,  or  necess«^rily 
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implied  from  what  is  alleged,  and  that  where  the  plead- 
ings contain  no  allegations  of  facts  showing  a  cause  of 
action,  it  will  not  be  cared  by  verdict."  Harris  v. 
HarriSj  10  Wis.,  468.  In  such  case,  in  law  there  is  no 
issue  of  fact  to  be  tried,  there  is  no  material  averment 
of  facts  showing  a  cause  of  action,  and  nothing  can  be 
presumed  to  have  been  proved  in  such  a  case.  The  pre- 
tended pleading  is,  in  effect,  nothing  more  than  a  paper 
filed,  containing  the  names  of  certain  persons.  It  is  con- 
ceded that  our  statute  of  amendments,  in  furtherance 
of  justice,  should  be  liberally  construed  when  such 
amendments  are  consistent  with  the  rights  of  the  parties 
interested.  And  though  it  has  been  said  that  the  dis- 
cretion of  the  court  to  allow  amendments  is  generally 
presumed  to  have  been  properly  exercised,  still  a  revis- 
ing  court  will  always  regard  such  discretion  a  legal 
discretion,  and  will  carefully  look  into  the  circumstances 
and  extent  of  its  exercise,  for  unless  such  discretion  be 
cautiously  and  prudently  exercised  the  amendments  may 
result,  not  in  the  furtherance  of  justice,  but  in  a  wrong 
to  the  opposite  party.     Doty  v.  JSu/our,  9  Ohio  St.,  633. 

In  the  case  at  bar,  both  the  original  and  amended 
petitions  were  totally  defective.  Neither  of  them  would 
sustain  a  verdict  or  judgment  in  favor  of  defendant  in 
error,  and  he  could  claim  no  right  under  them ;  there- 
fore, the  overruling  of  the  objections  taken  by  plaintiffs 
in  error  to  admission  of  any  evidence  was  error. 

They  had  a  right  to  rely  on  these  objections,  because 
there  was  no  cause  of  action  set  out  in  the  petition ;  and 
as  said  in  20  Wis.,  242,  "  it  is  obvious  that  this  case  is 
not  within  the  provisions  of  the  code  respecting  amend- 
ments of  the  petition  in  case  of  a  variance.  That  applies 
only  when  there  is  a  cause  of  action  set  out  in  the  peti- 
tion." 

The  code  provides  that  the  petition  ^^  must  contain  a 
statement  of  the  facts  constituting  the  cause  of  action, 
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in  ordinary  and  concise  language,  and  without  repeti- 
tion." This  is  imperative,  and  if  a  party  will  proceed 
to  trial  without  such  petition,  and  especially  against  the 
objections  of  the  adverse  party,  he  cannot,  after  verdict 
and  a  motion  to  set  aside  the  same,  take  judgment  upon 
such  verdict  by  then  filing  a  petition  setting  out  a  cause 
of  action. 

Again,  the  evidence  as  shown  by  the  record  does  not 
sustain  the  judgment  even  upon  the  petition  filed  after 
verdict.  It  is  averred  in  this  petition  that  the  defendant 
in  error  seized  and  levied  upon  the  property  in  contro- 
versy by  virtue  of  two  executions,  issued  upon  two  sepa- 
rate judgments  recovered  in  the  county  court  of  Cass 
county.  The  judgment  rendered  in  this  case  is  for  the 
full  amount  of  these  two  judgments,  but  the  record 
clearly  shows  that  there  was  no  evidence  whatever  as  to 
one  of  these  judgments.  Therefore,  if  the  petition  filed 
after  verdict  could  be  considered  and  taken  as  an 
amended  petition  in  the  case,  still  the  verdict  and  judg- 
ment are  not  sustained  by  the  evidence,  and  must  be  set 
aside.  The  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded,  and  upon  payment  of  costs  accrued 
after  the  commencement  of  the  trial  the  defendant  in 
error  may  file  the  proper  petition  and  proceed  to  the 
trial  of  the  cause. 

Judgment  ACCORDmoLY. 


Wabben  Clouoh,  platktifp  in  ebsob,  v.  The  State  of 
Nebraska.,  defendant  in  ebbob. 

^  *^    1.    Practice:    bill  of  bxcbptionb.    Arguments  of  counsel  on 
66  3««  questions  raised  during  the  trial,  and  the  remarks  of  the  court 

j!L^^^^  in  deciding  them,  serve  no  useful  purpose  in  a  bill  of  excep- 

tions, and  should  be  omitted. 
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3.    :     SUPPRESSION  OP  DEPOSITION:    EXCEPTION.    When  a 

deposition  taken  on  behalf  of  the  defendant  in  a  criminal  case 
as  to  his  good  character  is  suppressed,  and  no  exception  taken, 
the  correctness  of  the  ruling  cannot  be  questioned  on  error  in 
the  supreme  court 

8.  :  :  .  The  taking  and  preserving  of  excep- 
tions in  criminal  cases  are  governed  by  the  rules  established  in 
such  matters  in  civil  cases. 

4.  Jury:     irreoularitibb    in   iMPANELma.     Mere-  irregular. 

ities  in  the  impaneling  of  the  jury,  not  excepted  to  at  the  time, 
are  waived,  and  cannot  afterward  be  taken  advantage  of. 

6.    :    .    Five  of  the  original  panel  of  twenty-four  J  urors 

having  been  excused  for  cause,  thereupon  the  selection  of  the 
trial  Jury  was  proceeded  with  without  first  filling  the  places  of 
those  excused.    HM^  proper  practice. 

6.  Meeting  and  Acljoumment  of  Ck>iirt:     presumption. 

The  record  shows  that  on  the  81st  of  January  the  court  ad- 
journed until  the  following  morning  at  9  o'clock.  There  was 
no  formal  entry,  in  the  record  of  tlie  case^  of  the  opening  of  the 
court  on  the  1st  day  of  February,  but  it  did  appear  that  on 
"Friday,  February  2d,  1877,  court  met  at  nine  o'clock  a.1£^ 
purtvAiU  to  adjournment.^'  It  was  objected  to  the  record  that 
it  showed  there  was  a  failure  of  the  court  to  meet  according  to 
the  adjournment  of  the  81st  of  January,  and  that  consequently 
the  term  must  be  considered  as  having  lapsed.  Held^  that  by 
the  entry  of  February  2d,  reciting  that  the  court  convened  on  that 
day,  ^^^rsuant  to  adjournment,'*  it  was  sufficiently  shown  that 
the  court  must  have  been  in  session  on  the  first  day  of  Febru- 
ary. Held  further,  that  to  make  such  objection  available  it 
must  be  shown,  afflrmatively,  that  there  was  a  failure  of  the 
court  to  meet,  or  its  continuance  in  legal  session  will  be  pre- 
sumed so  long  as  business  is  transacted  as  of  that  term,  up  to 
the  time  appointed  for  the  next  regular  term. 

7.  Evidence:    admission  of  immaterial  bvidbncb:    when 

GROUND  FOB  NEW  TRIAL.  To  make  the  admission  of  imma- 
terial testimony  ground  for  a  new  trial,  it  must  at  least  have 
tended  to  prejudice  the  accused. 

8.     :      CONDUCT  AND  APPEARANCE  OF   PRISONER:     EYIDENCB 

AGAINST  HIM.  The  conduct  and  appearance  of  the  prisoner 
about  the  time  of  the  discovery  of  the  homicide  with  which  he 
is  charged,  as  well  as  his  declarations  concerning  it,  are  ad- 
missible in  evidence  against  him. 
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9.     :     BUSINESS  AND  SOCIAL  BELATI0N8  BETWEEN  THE  PBIS- 

ONBB  AND  THE  DECEASED— EYiDENCB.  The  theory  of  the 
prosecution  being  that  the  homicide  was  committed  by  the 
prisoner  to  enabie  him  to  possess  himself  of  his  brother's  prop- 
erty, the  business  and  social  relations  subsisting  between  them 
not  only  just  about  the  time  of  the  murder,  but  also  for  a  rea- 
sonable time  before,  are  competent  evidence. 

10.    :    PAYMENT  OF  MONET  BY  pBisoNBB.    And  where  it  is 

shown  that  the  deceased  was  possessed,  just  before  his  death,  of 
a  considerable  sum  of  money,  it  is  competent  for  the  prosecu- 
tion lo  prove  payments  of  money  by  the  prisoner  Just  before,  as 
well  as  after,  the  homicide  was  committed. 

11.     — :     PAYMENTS  OF  MONEY  TO  PUBLIC  OFFICBB:     PBOOF  OF 

MEMOBANDUM  FBOM  BECOBDS.  When  a  pubHc  officer  is  called 
to  testify  as  to  payments  of  money  to  him  in  his  official 
capacity  by  the  prisoner,  it  is  proper  practice  to  permit  him  to 
refresh  his  recollection  from  extracts  which  he  has  taken  from 
his  own  official  records,  without  producing  the  original.  Nor 
does  the  fact  that  the  statute  permits  certified  copies  f^om  such 
records  to  be  given  in  evidence  preclude  the  proof  of  such  pay- 
ments by  the  oral  testimony  of  any  witness  who  saw  them  made. 

Id.    :    OBDBB  OF  PBOOF.    The  Order  in  which  the  evidence 

for  the  prosecution  shall  be  introduced  is  within  the  discretion 
of  the  judge  presiding  at  the  trial. 

18.     :     00MPABI80N  OF  BOOT  WITH  FOOT-PBINT :     OPINION  OF 

WITNESS  NOT  COMPETENT:      EXCEPTION  NECE88ABY.     It  iS  UOt 

competent  for  a  witness  testifying  of  a  comparison  made  be- 
tween one  of  the  prisoner's  boots  and  a  bloody  footprint  found 
near  the  place  where  the  homicide  was  committed,  to  give  his 
opinion  as  to  whether  that  boot  made  the  track ;  but  where  a 
witness  expresses  such  opinion  and  no  objection  is  made  tmtil 
after  verdict,  it  furnishes  no  ground  for  a  new  trial. 

14  :  .  The  general  rule  that,  in  proving  a  compari- 
son between  a  boot  of  the  prisoner  and  a  track  claimed  by  the 
prosecution  to  have  been  made  by  him  at  the  time  the  murder 
was  committed,  it  must  be  shown  that  such  comparison  and 
measurements  were  made  before  the  boot  was  placed  upon  the 
track,  has  no  application  where  the  imprint  is  such  that  no 
change  could  be  effected  in  its  appearance  by  placing  the  boot 
upon  it 

15.  Witness:  oompstenot  of  witness  as  to  dbolabationb 
MADE  BY  FBisoNEB.  It  is  not  neccssaiy  to  the  competency  of 
a  witness  called  to  testify  as  to  what  he  had  heard  the  prisoner 
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say,  that  he  should  have  heard  all  he  said  on  that  occasion ;  if 
what  he  heard  be  sufficient  to  cany  an  intelligible  idea  respect- 
ing the  commission  of  the  offense,  it  may  be  given  in  evidence 
against  him. 

16.     :     STATEMENTS    MUST    BE    VOLUHTABT:       MUST    NOT    BE 

UNDER  OATH.  The  Statements  of  a  prisoner  to  be  competent 
evidence  must  have  been  voluntarily  made.  If  made  under  the 
obligations  of  an  oath  they  are  not  voluntary  as  a  general  rule. 
But  when  the  person,  although  he  be  subsequently  charged 
with  the  offense,  appears  voluntarily,  and  gives  his  testimony 
before  any  accusation  has  been  made  against  him,  his  state- 
ments, although  under  path,  are  admissible. 

17.  Practice:  OBoes-BXAMiNATiON:  new  matter.  If  a  party 
on  the  cross-examination  of  a  witness  examine  him  as  to  a 
matter  not  alluded  to  in  chief,  he  thereby  makes  the  witness 
his  own,  and,  an  thi$  poirUj  should  not  be  permitted  to  cross-ex- 
amine  him. 

X8.     :     NOT  ERROR  TO  PERMIT  THE  FR06E0UT0R  TO  RE-OPEN 

CASE.  It  is  not  error  to  permit  the  prosecutor  to  re-open  his 
case,  and  introduce  further  evidence  in  chief,  even  after  the  ex 
amination  of  witnesses  for  the  defense  has  commenced. 

19.    :    VERDICT:    SIGNATURE  OF  FOREMAN.    The  foreman of 

the  jury  not  having  affixed  his  official  chafacter  to  his  signa- 
ture when  the  verdict  was  brought  into  court,  it  was  not  error 
to  permit  him  to  do  so  in  open  court  and  in  the  presence  of  the 
jury  before  they  were  discharged. 

20.     :     mSTRUCTIONS  NEED  NOT  BE  REPEATED:     REASON  FOR 

REFUSAL  NEED  NOT  BE  GIVEN.  When  instructions  are  re- 
quested  whic|i,  although  expressed  in  language  somewhat 
different,  are  substantially  the  same  as  those  already  given,  it  is 
not  error  to  refuse  them.  Nor  is  it  error,  under  our  system  of 
instructing  juries,  for  the  court  to  fail  to  give  the  reason  for 
such  refusal. 

dl.    :    SUFFICIENT  PROOF.    It  Is  uot  eiTor  for  the  court,  in 

speaking  of  the  legal  presumption  of  innocence,  to  say  to  the 
jury  that,  unless  this  presumption  is  overthrown  by  **  iufflcient 
wideneey'^  the  defendant  must  be  acquitted.  The  use  of  the 
term,  **  sufficient  evidence,"  could  not  have  led  the  jury  to 
understand  that  they  were  at  liberty  to  convict  on  a  mere  pre- 
ponderance of  evidence,  especially  when,  in  a  subsequent  part 
of  the  charge,  they  were  told  that  **  the  proof  must  be  such  as  to 
satisfy  them  beyond  a  reasonable  doubt "  of  the  existence  of  ail 
the  facts  necessary  to  constitute  his  guilt 
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83.     :      MOnVE  TO  OOHMIT  THB  CBIME:      AB6ENCB  OF  PROOF 

OF.  When  the  evidence  fails  to  show  some  motive  on  the  part 
of  the  accused  to  commit  the  crime  charged,  this  is  a  circum- 
stance  in  favor  of  his  innocence  which  the  jury  should  consider, 
together  with  all  the  other  evidence,  in  making  up  their  ver- 
dict But  it  is  not  error  for  the  court  to  ref\ise  to  charge  the 
Jury  that  the  absence  of  such  motive  ^' ought  to  operate 
strongly  "  in  favor  of  the  accused,  this  being  a  matter  for  the 
jury  alone  to  determine. 

88.     :     JURORS:    COMPBTBHOTOF:     SXPRB86I0N8  of  OPmiON. 

Where  a  juror,  on  his  iDoire  dire  examination,  in  answer  to 
questions  put  to  him  by  the  district  attorney,  stated  that  he  did 
not  think  he  had  formed  or  expressed  an  opinion  as  to  the 
prisoner's  guilt,  but  at  the  same  time  admitted  that  he  had 
**  talked  with  the  neighbors  about  the  case,"  and  that  he  had 
**  explained  to  some  (of  his  neighbors)  since  it  occurred,'*  who 
did  not  know  about  it;  and  the  juror  was  accepted  without  ex- 
amination, or  objection,  on  the  part  of  the  prisoner,  it  makes  a 
case  for  the  application  of  the  rule,  that  if  a  prisoner  neglect  to 
avail  himself,  before  the  trial,  of  any  of  the  means  which  the 
law  provides  for  ascertaining  whether  a  juror  is  prejudiced,  he 
will  not  be  entitled  to  a  new  trial  on  that  ground. 

24.  :  .  Before  a  motion  for  a  new  trial  can  be  prop- 
erly granted  on  the  ground  of  a  previous  expression  of  opinion 
by  a  juror,  unfavorable  to  the  accused,  it  must  appear  by  the 
affidavits  of  both  the  prisoner  and  his  counsel  that  neither  of 
them  had  any  knowledge  before  the  verdict  was  rendered  of 
the  expression  of  such  opinion. 

This  was  an  indictment  against  the  plaintiff  in  erroFy 
Warren  Clongh,  for  the  murder  of  his  brother,  Nathan 
Olongh,  at  Seward,  Seward  county,  on  the  first  day  of 
May,  A.D.  1876.  The  cause  was  taken,  upon  a  change 
of  venue,  and  tried  in  the  district  court  for  York  county, 
before  Post,  J.,  at  a  term  of  court  held  in  January  and 
February,  1877.  The  jury  returned  a  verdict  of  guilty, 
and  the  plaintiff  in  error  was  sentenced  to  be  hanged  in 
York  county,  on  the  thirteenth  day  of  July,  A.D.  1877. 
He  thereupon  sued  out  this  writ  of  error.  The  record 
in  the  case  is  very  voluminous,  and  it  is  impracticable  to 
give  even  a  condensed  statement  of  the  testimony,  either 
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of  the  chain  of  circnmstances  tending  to  show  the  gnilt 
of  the  prisoner,  or  the  matters  set  up  in  defense.  Nor 
is  this  necessary  to  an  understanding  of  the  points 
passed  npon  by  the  court.  The  judgment  of  the  court 
below  was  affirmed  by  this  court,  and  execution  of  the 
sentence  fixed  to  take  place  on  Friday,  June  7, 1878. 
The  sentence  was  afterwards  commuted  by  the  governor 
of  the  state  to  imprisonment  for  life. 

Norval  Bros.^  0.  P.  Maaon^  and  J.  H.  Webster^  for 
plaintiff  in  error. 

1.  It  is  error  to  require  defendant  to  challenge  until 
twelve  competent  jurors  are  in  the  box.  It  is  so  held  in 
both  civil  and  criminal  cases  to  be  error.  Taxjlor  v,  IT. 
P.  R.  J?.,  45  Cal.,  323.  State  v.  DeRocha,  20  La.  An., 
356.  Cr.  S.  Digest,  1  Series,  page  390,  Sec.  185,  186. 
State  V.  McCanon^  51  Mo.,  27.  Morgan  v,  State^  20 
La.  An.,  442.    People  v.  Scogginsy  37  Oal.,  676. 

2.  It  was  error  to  overrule  the  cross  interrogatory  to 
the  witness,  Lee  Weldon.  (See  p.  340.)  People  v. 
Strong,  30  Cal.,  151,  158-9:  Chambers  v.  State,  26 
Ala.,  59,  63.  Com.  v.  Oodda/rd,  14  Gray,  402,  404. 
Chamhere  v.  Allison^  10  Mich.,  460,  477,  and  33  Mich., 
419.  Long  v.  State,  22  Ga.,  40.  RIu>d^  v.  Com,,  48 
Pa.  St.,  396,  400,  401.  People  v.  Navh,  3  Oal.,  106. 
The  moving  of  the  bed  to  the  barn  was  a  fact.  The  de- 
ceased going  to  the  bam  to  sleep  was  a  fact.  They  were 
proved,  and  brought  into  the  case  by  the  prosecution, 
and  every  fact  connected  with  these  facts,  within  the 
knowledge  of  the  witness,  was  a  proper  subject  for  cross- 
examination.  It  is  a  general  rule  that  the  declarations 
of  parties  at  the  time  of  a  transaction  are  usually  re- 
ceived in  evidence  as  a  part  of  the  res  gestae.  Ogden  v. 
Peters,  15  Barbour,  660.  Davis  v.  Phillips,  63  N.  Gar., 
207.  Stcmffer  v.  Towag,  39  Penn.  St.,  465.  Chomey  v. 
State,  31  Ala.,  842. 
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3.  There  is  error  in  giving  to  the  jury  the  8th  in- 
struction and  the  first  instruction  numbered  25  (of  which 
number  there  are  two),  for  these  instructions  clearly 
allow  the  jury  to  convict  on  the  mere  preponderance  of 
testimony;  and  the  error  is  not  corrected  by  other  parts 
of  the  instructions  given  on  the  same  point,  though 
they  should  be  correct,  for  ambiguous  instructions,  by 
which  the  jury  may  be  misled,  and  from  which  con- 
clusions prejudicial  to  the  prisoner  may  be  drawn,  is 
error.  Aimer  v.  People^  76  111.,  150.  Caw  v.  StutSy  8 
Neb.,  357,  370. 

4.  The  twenty-second  instruction  given  is  error,  for 
it  assumes  that  tiie  comparison  of  the  boot  and  footprint 
had  been  made  as  the  law  requires;  whereas,  the  evi- 
dence shows  the  comparison  was  made  by  placing  the 
boot  on  the  footprint;  and  the  jury  should  have  been  in- 
structed to  exclude  the  evidence  from  their  considera- 
tion. Wells*  Cir.  Ev.,  104.  And  is  further  error  because 
it  gave  undue  prominence  to  this  evidence.  JRtU/ierford 
V.  Mamsy  77  HI.,  425.  Frame  v.  Badger,  79  HI.,  441, 
446.    Myer  v.  Midland  Pacific  E.  R.,  2  Neb.,  338. 

5.  After  its  adjournment,  made  on  Wednesday,  the 
thirty-first  day  of  January,  to  Thursday,  the  first  of 
February,  at  9  a.m.,  the  court  did  not  meet  pursuant 
to  its  adjournment.  The  term  then  being  held  dis- 
solved, the  court  had  no  jurisdiction  to  meet  February 
2d,  or  to  receive  a  verdict.  The  jury  had  no  authority 
to  consider  the  cause,  to  find,  make,  sign,  or  file  a  ver- 
dict. Wight  V.  Walbaumy  39  111.,  554.  People  v.  Sary- 
cfiezy  24  Oal.,  17.  State  v.  Roberts j  8  Nev.,  239.  Peo- 
ple V.  BrodweUy  2  Co  wen,  445.  Thorrvae  v.  Fogari/y,  19 
Gal.,  664.  It  cannot  be  presumed  that  there  was  a  meet- 
ing and  adjournment  of  the  court.  Nothing  can  be 
presumed  but  what  appears  on  the  face  of  the  record. 
Dyeon  v.  /State,  26  Miss.,  362,  383.  Dodge  v.  State,  4 
Neb.,  220,  223. 
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6.  The  court  erred  in  refiising  to  consider  the  sup- 
plementary motion  for  8  new  trial.  Hen/rU  v.  Thd  Stcnte^ 
41  Tez.,  573.  And  while  the  court  should  not  allow  a 
second  motion  for  a  new  trial  for  the  same  cause  or 
causes,  but  only  for  a  cause  which  the  party,  using  due 
diligence,  had  failed  to  discover  until  his  original  motion 
was  determined,  a  second,  and  even  a  third,  motion  may 
properly  be  allowed.  White  v.  PerhmBy  16  Ind.,  868, 
860.    EenHe  v.  State,  41  Tex.,  678. 

George  H.  Roberts^  Attorney-General,  M,  B,  Reese, 
District  Attorney,  and  George  W.  Lowley,  for  the  State. 

1.  As  to  the  examination  of  Lee  Weldon,  nothing 
was  testified  to  by  him  iu  his  examination  in  chief  which 
could  be  construed  into  showing  any  effort  or  statement 
on  the  part  of  the  defendant  or  his  wife,  trying  to  induce 
Nathan  Olough  to  sleep  in  the  bam.  Therefore  the 
question  proposed  was  not  proper  cross-examination. 
Also  any  statements  or  expostulations  made  by  the  de- 
fendant's wife  would  be  inadmissible.  And  proof  of  any 
objections,  statements,  or  expostulatious  made  by  de- 
fendant, would  ouly  be  proving  his  own  statements  in 
his  own  defeuse.  The  question  in  the  form  it  was  pre- 
sented was  certainly  objectionable,  and  the  court  did 
not  ^rx  in  sustaining  the  o'bjection.  The  mere  fact  oi 
Nathan  sleeping  in  the  barn  never  has  been  claimed  as 
a  criminative  circumstance.  But  that  defendant  formed 
the  purpose  to  kill  that  afternoon  or  evening  on  learn- 
ing that  Nathan  had  changed  his  manner  of  keeping  his 
property,  and  that  he  had  been  living  with  his  wife  when 
in  Iowa.  When  a  conversation  is  given  in  evidence, 
the  other  party  has  a  right  to  have  all  that  was  said  on 
*  the  same  subject,  but  nothing  else,  even  if  in  the  same 
conversation.  52  Ind.,  p.  124.  1  Am.  Law  Reg. 
(N.  S.),  p.  47. 
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2.  In  the  absence  of  a  bill  of  exceptions  showing 
that  the  court  did  not  meet  upon  Thursdaj,  and  the 
assigning  the  same  for  a  new  trial,  the  court  must  pre.; 
snme  that.it  did  meet,  and  adjourned  till  Friday,  which 
was  the  case.  Casper  v.  The  Statej  27  O.  S.,  578.  Bond 
V,  The  State,  28  O.  S.,  349,  Smith  v.  The  State^  4  Neb., 
278.    Filliorh  v.  The  Statey  6  Neb.,  351. 

Lake,  J. 

This  is  a  proceeding  in  error,  brought  to  reverse  the 
judgment  of  the  district  court  for  York  county,  and  be- 
fore proceeding  to  consider  the  matters  alleged  to  be 
erroneous  I  wish  to  say  a  word  relative  to  the  record  of 
the  case,  as  made  up  and  submitted  for  our  examination. 
It  consists  of  a  bundle  of  closely  written  manuscript 
covering  over  eleven  hvmdred  pages,  and  being  at  least 
double  the  quantity  actually  necessary  or  proper  for  a 
lull  and  complete  presentation  of  the  questions  brought 
here  for  review.  For  instance,  there  is  page  on  page 
taken  up  with  the  arguments  of  the  respective  counsel 
on  the  numerous  questions  constantly  raised  during  the 
trial  as  to  the  admissibility  of  testimony,  and  also  with 
the  remarks  of  the  court  in  assigning  reasons  for  the 
rulings  thereon,  all  of  which  serve  no  useful  purpose, 
but  tend  materially  to  encunlber  and  obscure  the  record, 
and  to  increase  the  expenses  of  a  trial  far  beyond  what 
is  legitimate. 

In  reporting  the  testimony  of  a  trial  care  should 
be  taken  to  give  the  questions  and  answers  verbatim^ 
and  when  an  objection  is  made  it  should  be  briefly 
noted,  together  with  the  decision  of  the  court  thereon. 
For  example,  if,  on  the  examination  of  a  witness  for  the 
prosecution,  a  question  be  objected  to  by  the  defend- 
ant's counsel  as  being  leading,  or  irrelevant,  all  that  is 
necessary  is  to  note  at  the  end  of  the  question:    '^Ob- 


APRIL  TERM,  1878.  329 

CloQi^h  T.  The  State. 

jected  to  by  the  defendant  because  it  is  leading,"  or: 
*^  because  it  is  irrelevant,"  as  the  objection  may  be,  fol- 
lowed by:  "Objection  sustained,"  or,  "Objection  over- 
ruled;" and  if  an  exception  be  taken  to  the  ruling,  to 
note  the  fact.  And  the  same  course  should  be  pursued 
with  respect  to  any  other  objection  that  may  be  urged 
upon  the  attention  of  the  court  during  the  trial. 

It  not  unfrequently  happens  that  quite  lengthy  argu- 
ments are  made  by  counsel  on  questions  thus  raised, 
and  in  deciding  them  the  judge  may  see  fit  to  give 
elaborate  reasons  for  his  decisions,  but  neither  of  these 
has  any  business  whatever  in  the  record,  nor  should  the 
stenographer  be  permitted  to  encumber  his  report  with 
them,  when  it  can  only  result  in  augmenting  his  com- 
pensation, with  nothing  valuable  given  in  return. 

I  have  been  led  to  make  these  remarks,  not  alone  be- 
cause of  the  unsightly  appearance  of  the  record  in  this 
particular  case,  but  also  because  of  the  very  frequent 
carelessness  and  inattention  that  seems  to  characterize 
the  making  up  of  records  for  this  court,  and  in  the  hope 
that  hereafter  we  shall  be  spared  the  task  of  being  com- 
pelled to  rummage  as  in  a  "waste-basket,"  in  order  to 
discover  those  matters  which  have  a  legitimate  bearing 
upon  the  questions  to  be  decided. 

In  the  consideration  of  the  alleged  errors  it  will  be 
most  convenient  to  take  them  up  in  the  order  observed 
in  their  assignment;  and  the  first  to  be  noticed  is  that 
relating  to  the  suppression  of  the  deposition  of  A.  W. 
McDonald,  taken  on  behalf  the  prisoner,  as  to  his  good 
character  while  living  in  Iowa.  As  to  the  ruling  of  the 
court  in  suppressing  this  deposition,  no  exception  seems 
to  have  been  taken  at  the  time  it  was  made;  it  must 
therefore  be  regarded  as  having  been  acquiesced  in,  and 
its  correctness  cannot  now  be  questioned.  By  Sec.  482 
of  the  criminal  code  it  is  provided  that  the  taking  and 
preserving  of  exceptions  shall  be  governed  "  by  the  rules 
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establiBhed  in  snch  matters  in  civil  cases."  And  by 
Sec.  808  of  the  code  of  civil  procedure  it  is  declared, 
that:  '^  The  party  objecting  must  except  at  the  time  the 
decision  is  made,"  etc. 

The  second  and  third  assignments,  relating  to  the 
mode  of  impaneling  the  jury,  are  substantially  the 
same,  and  may  be  considered  together.  The  substance 
of  these  objections  is,  that  when  ^  five  of  .the  original 
panel  of  twenty-four  jurors  had  been  excused  for  cause, 
the  court  did  not  require  their  places  to  be  filled  before 
proceeding  further  in  the  selection  of  the  jury  to  try  the 
case.  The  short  answer  to  this  objection  is  the  same  as 
given  to  the  one  just  disposed  of,  viz:  That  lio  excep- 
tion was  taken  at  the  time,  and  even  if  the  course  pur- 
sued were  irregular,  the  irregularity  was  waived,  and 
could  not  afterwards  be  taken  advantage  of.  We  desire 
to  add,  however,  that  the  method  adopted  in  the  selec- 
tion of  the  jury  conformed  to  the  prevailing  practice 
in  this  state,  and  has  our  entire  approval.  Until  the 
original  panel  were  completely  exhausted,  the  court 
could  not  have  known  that  there  would  be  any  neces- 
sity for  a  further  call,  as  it  can  never  be  known  in 
advance  to  what  extent  the  parties  will  exercise  their 
privilege  of  challenge. 

The  fourth,  fifth,  and  sixth  assignments  all  pertain  to 
the  same  subject,  and  may  be  disposed  of  together.  The 
record  shows  that  on  the  conclusion  of  the  arguments  in 
the  case,  on  the  thirty-first  day  of  January,  the  jury  were 
instructed  by  the  judge,  and  sent  out  in  charge  of  a 
sworn  bailifif  to  consider  of  their  verdict,  and  thereupon 
the  court  adjourned  until  nine  o'clock  on  the  following 
morning.  The  next  step  in  this  case,  as  shown  by  the 
record,  was  taken  on  the  second  of  Februarj^  when  the 
jury,  having  agreed,  came  into  court  with  their  verdict, 
and  delivered  it  in  the  presence  of  the  prisoner  and  his 
counsel.     It  is  now  objected,  that  inasmuch  as   the 
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record  of  this  case  does  not  show  affirmatively  that  the 
court  met  on  the^r*^  day  of  February,  according  to  its 
order  of  adjournment  on  the  day  previous,  and  again 
adjourned  to  February  2d,  the  day  the  verdict  was  re- 
ceived, the  term  must  be  held  to  have  lapsed,  and  the 
authority  of  the  court  to  proceed  further  with  the  case 
to  have  ended.  This  is  a  very  technical  objection,  hav- 
ing nothing  substantial  to  rest  upon.  Eeferring  to  the 
record,  however,  we  find  that  on  this  point  it  speaks  in 
the  following  unequivocal  language:  "  Friday,  February 
2d,  1877,  court  met  at  9  o'clock  a.m.,  pursuant  to  ad- 
journment." So  that  there  must  have  been  a  session  of 
court  on  the  preceding  day  according  to  the  adjourn- 
ment of  the  thirty-first  of  January,  or  this  entry  is  false, 
which  we  cannot  presume.  The  probability  is,  that  in- 
asmuch as  there  was  nothing  done  in  this  particular 
case,  in  open  court,  the  jury  being  still  out,  it  was 
thought  by  the  clerk  to  be  quite  unnecessary  to  encum- 
ber this  record  with  the  orders  opening  and  adjourning 
the  court  on  that  day.  To  make  an  objection  of  this 
sort  available,  it  should  be  shown  affirmatively  that 
there  was  a  failure  of  the  court  to  meet  on  the  day  to 
which  it  stood  adjourned,  and  that  its  subsequent  meet- 
ing was  not  in  pursuance  of  an  authorized  adjournment. 
Unless  this  be  done,  its  legal  continuance  will  be  pre- 
sumed, so  long  as  the  court  continues  to  transact  busi- 
ness as  of  that  term,  even  to  the  time  appointed  by  law 
for  the  next  regular  term  to  be  held. 

The  seventh  assignment  consists  of  no  less  than 
eighteen  sub-divisions,  and  relates  exclusively  to  alleged 
erroneous  admission  of  testimony  at  various  stages  of 
the  trial.  We  have  examined  the  record  as  to  each  of 
these  objections,  but  in  this  opinion  shall  notice  par- 
ticularly those  only  in  which  counsel  for  the  prisoner 
seemed  to  place  some  confidence,  as  being  good  ground 
for  reversal  of  the  judgment. 
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The  first  in  order  of  the  testimony  objected  to  is  that 
given  by  R  S.  Norval,  as  to  where  Nathan  Olongh  said 
he  had  obtained  a  package  of  money,  containing  a  thou- 
sand dollars,  handed  by  him  to  witness  on  the  twenty- 
seventh  of  April,  on  the  occasion  of  his  loaning  to  one 
Lyons  the  sum  of  one  hundred  and  fifty  dollars.  *  On 
this  point  the  testimony  of  Mr.  Korval  was  as  follows: 

Q.  You  may  state  to  the  jury  what  you  know  about 
Nate  (the  deceased)  drawing  $1,000  from  the  bank,  and 
the  time? 

A.  On  the  Thursday  before  the  murder  was  com- 
mitted Nathan  Olough  desired  me  to  loan  some  money, 
or  rather,  I  spoke  to  him  about  a  party,  a  Mr.  Lyons, 
who  was  in  town,  who  desired  some  money,  and  I  told 
him  I  guessed  I  could  get  it  from  Mr.  Olough;  that  he 
had  some  money.  I  saw  Nathan  Olough  in  the  post- 
ofiice,and  I  went  with  him  from  the  post-office  down  to 
his  barn  to  see  his  horse,  and  Mr.  Lyons  remained  in 
the  post-office  until  I  came  back.  I  spoke  to  him  about 
the  money  and  Nathan  Olough  then  went  in  the  direc- 
tion of  the  bank,  or  to  the  hotel,  from  the  corner  where 
Redfield's  store  is,  and  he  came  back  with  $1,000  in 
money. 

Q.     What  time  in  the  day  was  thatt 

A.    That  was,  perhaps,  in  the  middle  of  the  afternoon. 

Q.    Did  you  loan  6ome  money? 

A.  I  loaned  $150  to  Mr.  Lyons  for  the  deceased,  on 
six  months  time.  The  mortgage  I  either  delivered  to 
Mr.  McKillop,  the  administrator,  or  to  Mr.  Lyons  when 
paid  off. 

Q.  You  may  state  to  the  jury  what  Nathan  said 
about  the  $1,000  when  he  brought  it  into  your  office? 

Objection  by  defendant's  counsel.  This  is  Thursday, 
and  he  now  asks  what  Nathan  said  about  the  $1,000 
that  he  brought  into  his  office.  Objection  overruled 
and  exception  entered. 
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A.  Well,  as  I  stated,  he  brought  the  $1,000,  and 
handed  the  whole  package  to  me.  It  was  all  in  one 
package,  and  by  mddng  the  change  myself  I  managed 
to  get  out  $150  to  consummate  the  loan  that  I  had 
made. 

Q.    Where  did  you  say  the  money  had  come  from? 

Objection  by  defense.  Objection  overruled  and  ex- 
ception entered. 

A.  I  understood  that  the  money  came  from  the 
bank.  The  State  Bank  of  Nebraska,  at  Seward;  Mr. 
Jones'  bank. 

As  to  the  testimony  we  have  quoted,  it  will  be  noticed 
that  not  a  single  valid  reason  was  given  for  the  several 
objections  made.  This  fact  of  itself  is  a  sufficient 
ground  for  upholding  the  ruling  of  the  court  in  its  ad- 
mission, norlach  V.  Miller y  4:  Neb.,  81.  But  further, 
even  conceding  that,  according  to  the  rules  of  evidence, 
the  testimony  as  to  what  Nathan  said  in  the  absence  of 
the  defendant  ought  not  to  have  been  admitted,  still  it 
is  very  clear  that  its  admission  could  have  worked  no 
possible  prejudice,  for  the  reason  that  it  was  established 
beyond  all  question,  by  other  testimony,  especially  by 
that  of  0.  W.  Barkley,  the  cashier  of  the  bank,  on  his 
cross  examination  by  the  prisoner's  counsel,  that  the 
deceased  did  draw  this  $1,000  from  the  bank  on  the 
twenty-seventh  of  April,  the  same  day  the  $150  loan  to 
Lyons  was  made,  and  on  a  certificate  of  deposit  that  had 
been  issued  to  the  prisoner,  and  which  was  indorsed  by 
him  so  as  to  enable  the  deceased  to  draw  the  money  on 
the  very  day  it  was  paid.  The  exclusion  of  this  testi- 
mony of  the  witness  Nerval,  as  to  the  declarations  of  the 
deceased,  would  therefore  still  leave  the  fact  which  it 
tended  to  prove  clearly  established  by  other  incontro- 
vertible evidence,  and  to  which  no  objection  was  made. 
Where  such  is  the  case,  the  error  is  without  prejudice, 
and  is  no  ground  for  setting  aside  the  verdict.     It  is 
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claimed  under  this  head  also,  that  there  was  error  in  the 
admission  of  portions  of  the  testimony  of  the  witnesses 
Hall,  Thomas,  Nihardt,  and  Mrs.  Cloagh,  particularly 
referred  to  in  the  brief  of  counsel  for  the  plaintiff  in 
error.  In  addition  to  the  fact  that  the  record  discloses 
no  ground  of  objection,  in  consequence  of  which  it 
would  in  any  event  be  impossible  to  say  that  the  court 
was  in  error,  we  see  nothing  in  the  testimony  itself  of 
which  the  prisoner  could  have  reasonably  complained, 
and  we  think  it  was  properly  admitted. 

A  witness  named  Newton,  called  on  behalf  of  the 
state,  having  testified  that  on  the  morning  after  the 
murder  was  committed  he  saw  the  prisoner,  and  noticed 
that  he  had  "  a  peculiar  looky  as  I  luwe  many  times 
hefoTBy^  was  then  asked  this  ftirther  question: 

Q.  You  stated  to  the  jury  that  you  noticed  a  peculiar 
look  at  that  time,  as  you  had  at  other  times.  Now  state 
to  the  jury  the  circumstances  under  which  you  saw  that 
peculiar  look  at  those  other  times? 

Objection  by  defense,  as  leading,  irrelevant,  and  in- 
competent.    Objection  overruled  and  exception  entered. 

A.  I  noticed  while  living  with  Mr.  Olough  when- 
ever there  was  anything  troubled  him,  he  had  a  different 
look  from  what  he  did  at  other  times.  If  he  had  any 
ditBculty  with  any  one,  his  manner, — his  appearance,  was 
altogether  different  from  what  it  was  at  other  times.  I 
suppose  it  would  be  with  most  anybody,  too. 

It  does  not  seem  to  us  that  there  is  anything  in  this 
testimony  at  all  prejudicial  to  the  prisoner.  The  wit- 
ness noticed  that  he  had  "a  peculiar  look,"  but  this  he 
had  observed  "  many  times  before,'*  especially  whenever 
he  had  a  "  diflSculty  with  any  one."  But  of  what  this 
peculiarity  consisted  the  witness  in  his  direct  testimony 
does  not  tell  us,  nor  but  partially  on  his  cross  examina- 
tion. It  would  have  been  entirely  proper  for  the  prose- 
cution to  have  shown  by  this  witness,  if  he  knew,  just 


APRIL  TERM,  1878.  885 

Clonic  y.  The  State. 

what  the  conduct  and  appearance  of  the  prisoner  were  at 
the  time  referred  to,  for  these,  like  the  declarations  of  a 
person  accused  of  crime,  are  competent  evidence  against 
him  on  the  trial. 

This  witness  was  also  asked  to  relate  a  conversation 
he  had  with  the  prisoner,  concerning  the  property  of 
the  deceased,  some  three  years  before  the  mnrder  was 
committed.  This  was  objected  to  on  the  part  of  the  de- 
fendant, not  on  the  ground  that  his  declarations  on  this 
subject  were  irrelevant,  or  immaterial,  but  simply  be- 
cause they  were  made  so  long  previous  to  the  homicide. 

The  object  of  the  testimony  thus  called  for,  as  stated 
by  counsel  for  the  state,  was  to  show  that  the  prisoner 
then  controlled  the  property  of  the  deceased,  and  that  it 
was  the  purpose  of  the  prosecution  to  show  that  he  had 
continued  to  hold  and  control  it  up  to  about  the  time 
his  brother  was  killed,  when  certain  arrangements  were 
entered  upon  by  which  the  deceased  was  depriving  him 
of  that  control.  The  theory  of  the  prosecution  being 
that  the  prisoner  committed  the  murder  in  order  to 
possess  himself  of  his  brother's  effects,  we  think  the 
question  was  proper,  especially  so  in  view  of  the  answer 
which  followed.  The  witness  answered :  "  Mr.  Clough 
said  to  me  that  he  had  got  Nathan's  property  in  his 
hands,  and  that  if  he  ever  lived  with  his  wife  again  he 
would  be  d d  if  he  should  ever  have  a  cent  of  it." 

The  case  being  one  of  circumstantial  evidence  en- 
tirely, it  was  very  proper  to  show  both  the  business  and 
social  relations  subsisting  between  these  brothers,  not 
only  just  about  the  time  of  the  alleged  murder,  but  also 
for  a  reasonable  time  before.  In  respect  to  this  sort  of 
testimony  it  may  be  said,  that  it  would  be  exceedingly 
difficult,  if  not  absolutely  impossible,  to  set  a  limit  as  to 
the  time  within  which  it  must  have  occurred,  inasmuch 
as  whatever  took  place  between  them,  having  a  direct 
tendency  to  show  a  motive  on  the  part  of  the  prisoner 
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to  commit  the  crime  charged,  is  certainly  competent  for 
the  consideration  of  the  jury  in  determining  the  question 
of  his  guilt. 

As  to  the  testimony  of  the  witness  Leese,  respecting 
his  footings  of  some  figures  found  on  a  card  in  the 
pocket-book  of  the  deceased,  we  fail  to  see  wherein  it 
was  relevant,  or  valuable  for  any  purpose  connected 
with  the  trial.  It  showed  merely  that  these  figures 
probably  referred  to  the  amounts  of  a  number  of  pro- 
missory notes  belonging  to  the  deceased,  and  which 
were  also  in  the  book  when  found.  While  we  fail  to 
discover  how  this  testimony  could  have  benefited  the 
prosecution,  we  are  equally  at  a  loss  to  see  wherein  it 
could,  in  the  least  degree,  have  prejudiced  the  prisoner. 

The  testimony  of  the  witness  Herrick,  who  was  the 
deputy  treasurer  of  Seward  county,  as  to  the  amount  of 
taxes  paid  by  the  defendant  a  few  days  before  the  mur- 
der, was  objected  to  on  the  ground  that  it  was  "incom- 
petent, irrelevant,  and  immaterial.**  The  reason  urged 
upon  the  attention  of  the  court  for  this  objection  was, 
that  it  was  a  transaction  occurring  hefore  the  homicide, 
admitting,  at  the  same  time,  that  payments  of  money 
made  after  the  homicide  would  be  competent  evidence. 
The  objection  was  overruled,  and  as  we  think  rightly; 
and  thereupon  the  witness  testified  to  the  payment  by 
the  prisoner  of  something  over  two  hundred  dollars  on 
his  tax  account. 

This  testimony  was  certainly  admissible.  The  theory 
of  the  prosecution  was  that  the  deceased  was  killed  for 
his  property,  and  especially  for  the  obtaining  of  the 
money  that  he  was  then  supposed  to  have  in  his  posses- 
sion; and  the  design  of  this  evidence  was  to  show  that 
the  money  expended  by  the  prisoner  just  about  that 
time,  together  with  what  was  found  upon  him,  greatly 
exceeded  all  that  he  honestly  possessed. 

After  this  witness  had  testified  fully  to  the  payment 
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of  these  taxes,  and  had  been  subjected  to  a  cross  exami- 
nation of  great  length,  covering  over  three  pages  of  the 
record,  a  motion  was  made  by  the  prisoner's  counsel  to 
strike  out  the  testimony  and  take  it  from  the  jury  alto- 
gether, for  the  reason  that  the  witness  had  refreshed  his 
recollection  by  reference  to  a  memorandum,  or  tran- 
script, which  he  had  copied  from  the  county  tax  record. 
But  upon  the  witness  swearing  that  he  had  a  distinct 
recollection  of  the  transaction,  as  much  so  as  if  it  had 
taken  place  "  but  yesterday,"  the  court  refused  the  mo- 
tion, and  this  is  alleged  as  ground  for  reversal.  In  this 
there  was  no  error.  Even  conceding  that  if  made  at  the 
proper  time  the  objection  would  have  been  valid,  still 
by  not  making  it  when  the  testimony  was  first  offered, 
and  permitting  it  to  go  to  the  jury,  it  came  too  late. 
Besides,  we  think  it  was  proper  practice  to  permit  the 
treasurer  to  refresh  his  recollection  from  extracts  which 
he  had  taken  from  his  own  official  record,  without  pro- 
ducing the  original  in  court.  Howland  v.  SJieriff  of 
Queen^s  Co.y  5  Sandf.,  219. 

It  is  true  that,  under  our  statute  relating  to  evidence, 
a  duly  certified  copy  from  the  "  treasurer's  cash  book  " 
might  have  been  used  to  prove  these  payments  (Sec. 
408,  Tit.  10,  Kev.  St.),  but  this  would  not  preclude  the 
state  from  proving  them  by  the  oral  testimony  of  any 
witness  who  saw  them  made. 

An  objection  was  made  to  the  testimony  of  the  two 
witnesses,  Bailey  and  Johns,  concerning  a  pair  of  blood- 
stained pantaloons  introduced  in  evidence,  on  the  ground 
that  they  had  not  then  been  identified  as  the  ones  worn 
by  the  prisoner.  It  is  not  pretended  that  they  were  not 
fally  identified  before  the  close  of  the  testimony  by  other 
witnesses.  Indeed,  the  testimony,  especially  that  of  the 
witness  Leese,  shows  that  their  identification  was  com- 
plete. The  question  raised  was  one  of  the  order  in 
which  the  testimony  should  be  produced,  and  was 
24 
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peculiarly  within  the  discretion  of  the  judge  presiding 
at  the  trial. 

It  is  claimed  also  that  the  court  erred  in  the  admis- 
sion of  the  testimony  of  the  witness  Games  as  to  his 
examination  of  a  bloody  foot-print  upon  a  piece  of  oil 
cloth  that  was  found  lying  beside  the  bed  on  which  the 
deceased  was  murdered,  and  his  comparison  of  this  tracfi: 
with  the  prisoner's  boot.  The  witness  was  asked:  ''  Did 
you  compare  that  boot  with  the  track? "  Answer:  "  I 
did,  sir."  Question.  "  State  to  the  jury  how  it  compared 
with  the  track?"  It  was  objected  to  this  question  that 
the  witness  should  state  the  rrumner  "  in  which  he  made 
the  comparison  and  not  his  conclusion."  This  objection 
was  overruled,  but,  as  the  witness  did  not  answer,  it 
presents  no  question  for  this  court  to  review,  here- 
upon this  question  was  put,  which  it  will  be  noticed 
conformed  strictly  to  the  suggestion  just  made  by  the 
prisoner's  counsel:  "  State  to  the  jury  how  you  com- 
pared it  with  the  track? "  And  there  being  no  objection 
the  witness  answered :  ^'  I  had  a  piece  of  oil-cloth  before 
me  with  the  imprint  upon  it,  and  upon  taking  the  boot 
— it  was  a  peg  boot — upon  examination  I  found  that 
the  heel  had  nails  protruding  from  it;  they  were  not 
regular,  but  protruding  from  the  heel,  the  leather  hav- 
ing been  worn  off  faster  than  the  iron;  and  by  placing 
this  upon  the  nails  of  the  heel,  and  bringing  them  down 
where  the  nails  struck,  it  covered  the  imprint,'  cmd  the 
probahilUy  seemed  to  he  that  t/iat  boot  made  the  track.  I 
don't  think  I  could  say,  and  I  don't  think  anybody 
could  say,  but  a  similar  boot  made  the  track." 

That  portion  of  this  answer  which  we  have  italicised 
was  very  clearly  incompetent,  but  there  was  no  motion 
made  to  exclude  it,  nor  was  the  attention  of  the  court  in 
any  way  called  to  it  until  after  verdict.  This  testimony 
falls  within  the  general  rule  of  evidence  that  the  opinions 
of  witnesses,  except  in  the  case  of  experts  called  to  testify 
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upon  questions  of  science,  or  skill,  and  the  like,  are  not 
admissible.  The  witness  having  detailed  the  mode  of 
his  examination  and  comparison,  this  was  all  he  could 
properly  do.  Whether  that  particular  boot-heel  made 
the  imprint  described,  was  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  developed,  unin- 
fluenced by  any  opinion  which  the  witness  himself  may 
have  formed.  But,  the  court  below  not  having  been  re- 
quired to  pass  upon  the  admissibility  of  this  testimony 
at  the  time  of  its  production  before  the  jury,  there  is 
nothing  in  the  record  showing  that  any  error  was  com- 
mitted with  respect  to  it. 

A  witness  named  Osborne  was  called  on  behalf  of  the 
state  to  testify,  among  other  things,  of  a  conversation 
that  took  place  a  few  days  after  the  murder,  between  the 
widow  of  the  deceased  and  the  prisoner,  and  having 
stated  that  he  ^'  could  not  hear  all  the  conversation,"  it 
was  objected  that  he  should  not  be  permitted,  for  this 
reason,  to  give  in  evidence  that  which  he  actually  heard. 
This  oly'ection  was  very  properly  overruled.  It  implied 
that  in  no  case  should  a  witness  be  permitted  to  testify 
of  a  conversation  between  the  prisoner  and  another  per- 
son unless  he  happen  to  have  heard  the  whole  of  it. 
This  clearly  is  not  the  law.  If  what  the  prisoner  is 
heard  to  say  in  such  a  conversation  be  suflicient  to  con- 
vey an  intelligible  idea  respecting  the  commission  of  the 
oflFense  with  which  he  is  charged,  it  may  always  be  given 
in  evidence  against  him.  To  this  rule,  as  applied  to 
voluntary  statements,  we  know  of  no  exception. 

It  is  also  urged  as  error,  that  evidence  was  admitted 
as  to  certain  declarations  made  by  the  defendant  before 
the  coroner's  jury.  This  was  objected  to  on  the  ground 
that  they  were  ^^  not  the  voluntary  declarations  of  the 
prisoner,"  and  that  he  could  not  be  compelled  to  ^^  pro- 
duce evidence  against  himself,"  etc. 

It  would  be  a  sufficient  answer  to  this  objection,  that 
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the  record  does  .not  show  that  the  prisoner  was  nnder 
oath  when  these  statements  were  made.  When  not 
made  under  the  obligations  of  an  oath,  his  statements 
are  taken  as  having  been  voluntarily  made  and  are  ad- 
missible against  him.  1  Phillips  on  Ev.,  4th  Am.  Ed.,  533, 
et  seq.  But  the  rule  which  the  prisoner's  counsel  seeks 
to  have  applied  undoubtedly  governs  in  case  of  declara- 
tions made  on  such  examination  by  a  person  under  ar- 
rest or  charged  with  the  crime,  and  also  under  oath. 
But  when  the  person,  although  he  be  subsequently 
charged  with  the  offense,  appears  voluntarily,  and  gives 
testimony,  before  any  accusation  has  been  made  against 
him,  his  statements  are  admissible  in  evidence  against 
him  on  the  trial  of  an  indictment  for  the  crime.  The 
People  V.  Hend/ricJc8on^  1  Parker  Crim.  Repts.,  406. 
The  People  v.  ITiayers^  Id.  695.  Case  of  Btougkton^  7 
Iredell,  96. 

The  next  assignment  in  order  relates  to  the  exclusion 
of  an  interrogatory  propounded  to  the  witness  Lee 
Weldon  on  his  cross-examination  as  to  certain  declara- 
tions claimed  to  have  been  made  by  the  prisoner  and 
his  wife  to  the  deceased,  relative  to  his  first  going  to 
the  bam  to  sleep.  It  appears  from  the  record  that  this 
witness  had  testified  in  chief  of  the  deceased  going  to 
the  bam,  where  he  was  murdered,  to  sleep,  as  follows: 

Q.    When  was  it  that  you  said  Nate  slept  in  the  bam  t 

A.    The  Friday  night  before  the  murder. 

Q.    Do  you  know  when  that  bed  was  taken  up  there? 

A.  I  think  the  bed  had  been  there  and  that  the 
clothes  had  been  taken  up  that  day. 

Q.     Friday? 

A.    Yes,  sir. 

On  the  strength  of  this  direct  testimony  the  following 
cross-examination  took' place: 

Q.  You  say  that  on  the  Friday  previous  Nathan 
Clough  had  moved  this  bed  out  to  the  bam  to  sleep? 
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A.    Yes,  sir. 

Q.  Now  state  to  the  jary  at  whose  instance  he  took 
that  bed  and  went  to  the  barn  to  sleep  t 

A.     I  think  it  was  his  own. 

Q.  State  if  it  is  not  the  fact,  and  if  you  don't  know 
it  to  be  the  fact,  that  both  Warren  Clough  and  Warren's 
wife  expostulated  with  and  protested  against  Nathan 
going  to  that  bam  to  sleep? 

This  question  was  objected  to  by  counsel  for  the  state, 
^^  on  the  ground  that  the  statements  of  Warren  Clough, 
and  his  wiie,  are  not  admisBible  in  his  favor."  The  court 
sustained  the  objection,  and  this  is  alleged  as  error. 

We  think  the  court  ruled  correctly.  There  was  noth- 
ing stated  in  the  direct  examination  as  to  why  the  de- 
ceased went  to  the  barn  to  sleep.  The  simple  fact  that 
he  went  there  to  sleep,  and  the  time  when,  were  all. 
There  was  nothing  that  tended  to  show  that  he  was  in- 
duced to  go  tliere  by  anything  either  said,  or  done,  by 
the  prisoner  or  his  wife.  Besides,  by  going  beyond  the 
strict  limit  of  a  cross-examination  by  the  question  pre- 
ceding this  one,  the  defense  had  proved  that  the  de- 
ceased went  to  the  barn  to  sleep  at  his  own  instance. 
In  this  he  made  the  witness  his  own,  and  on  this  point 
should  not  be  permitted  to  cross-examine  him. 

The  governing  rule  on  this  point  is:  "That  a  party 
has  no  right  to  cross-examine  any  witness,  except  as  to 
fjEMSts  and  circumstances  connected  with  the  matters 
stated  in  his  direct  examination;  and  that,  if  he  wishes 
to  examine  him  as  to  other  matters,  he  must  do  so  by 
making  the  witness  his  own,  and  by  calling  him  as  such 
in  the  subsequent  progress  of  the  cause."  1  Greenleaf  on  - 
Ev.,  Sec.  446. 

It  is  further  complained,  and  assigned  as  error,  that 
after  the  testimony  for  the  state  had  closed,  and  the  de- 
fendant had  introduced  the  testimony  of  a  number  of 
witnesses,  the  prosecutor  was  permitted  to  open  his  case 
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and  introduce  further  teBtimony.  On  this  point  the 
record  shows,  that  in  consequence  of  sickness,  Luke 
Agnr,  a  witness  for  the  prosecution,  was  unable  to  be 
present  until  after  the  close  of  the  examination  of  the 
other  witnesses  for  the  state,  and,  on  motion,  leave  was 
given  to  examine  him  afterwards  upon  giving  to  the  de- 
fendant a  written  notice  of  the  points  upon  which  he 
was  expected  to  testify.  The  notice  was  accordingly 
given,  and  when  the  witness  was  subsequently  called 
his  examination  was  confined  strictly  to  the  points 
named. 

In  this  we  see  nothing  to  complain  of.  It  is  a  prac- 
tice well  supported  by  authorities,  and  we  think  that 
the  court  exercised  its  discretion  in  the  matter  with 
marked  caution,  by  requiring  the  notice  of  what  the 
witness  would  testify  to,  so  that  the  prisoner  should  not 
be  placed  at  a  disadvantage.  In  criminal  as  well  as  in 
civil  cases  it  is  within  the  discretion  of  the  court  to  re- 
ceive Airther  evidence  on  the  part  of  the  prosecution, 
even  after  the  summing  up  has  been  commenced.  But 
this  discretion  should  be  exercised  with  the  utmost  cau- 
tion.   Kalle  V.  The  People^  4  Parker  Crim.  Repts.,  691. 

The  record  further  shows  that  the  verdict,  as  presented 
by  the  jury,  although  signed  by  all  of  the  individual 
jurors,  was  not  signed  by  any  one  of  them  as  ^'  foreman." 
By  direction  of  the  judge  this  omission  was  thereupon 
at  once  supplied  by  the  foreman,  in  the  presence  and  by 
the  consent  of  all  the  other  jurors,  without  returning  to 
the  jury  room.  And  this  is  assigned  as  error.  There 
was  no  necessity  for  sending  the  jury  out  again  to  cure 
l;his  technical  defect.  Indeed,  we  think  the  verdict  was 
good  as  first  presented.  It  was  signed  by  each  one  of 
the  jurors  personally,  and  that  was  su£Scient  to  show 
that  they  had  all  agreed  to  it,  which  is  all  that  the  law 
requires. 

Another  ground  upon  which  error  is  alleged  is:  '^That 
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the  court  refused  to  give  to  the  jury  every  instruction 
requested  by  the  defendant."  On  this  point  it  was  not 
seriously  questioned  that  the  substance  of  the  instruc- 
tions requested  on  behalf  of  the  prisoner  was  fairly  in- 
cluded in  the  general  charge,  prepared  by  the  judge  on 
his  own  motion,  and  as  given  to  the  jury.  But  it  is 
contended  that,  it  '^  is  not  enough  that  a  proper  instruc- 
tion asked  by  the  prisoner  has  been  evhsta/ntially  given," 

«  «  *  *  *  that  his  counsel  "have  the  right  to 
draw  and  request  instructions,  and  to  insist  that,  if  cor- 
rect, they  shall  be  given,  though  the  court  may  include 
the  same  matters  in  his  general  charge." 

The  supreme  court  of  California,  speaking  on  this 
subject,  say:  "  If  upon  the  examination  of  the  instruc- 
tions given  we  see  that  all,  in  substance,  which  the  de- 
fendant asked  for,  and  was  entitled  to,  was  fully  and 
fairly  submitted  to  the  jury,  we  cannot  presume  that  he 
was  injured  by  the  refusal  of  the  court  to  reiterate  the 
same  thing,  even  though  submitted  in  a  different  form." 
The  People  v.  Strong^  80  Cal.,  151.  And  following 
what  we  conceive  to  be  a  sound  rule  of  practice,  this 
court  held  in  the  case  of  Cv/rry  v.  The  State^  5  Neb., 
412,  in  substance,  that  an  instruction  need  not  be  re- 
peated, although  expressed  in  language  somewhat  differ- 
ent from  that  used  by  the  court  in  its  charge  already 
given.  See  also  on  this  point:  State  v.  VolmeVj  6 
Kan.,  371.    State  v.  Sohlagel,  19  Iowa,  169. 

But,  it  is  urged,  that  if  the  court  is  at  liberty  to  refuse 
an  instruction  merely  because  it  has  been  once  given, 
the  refusal  must  be  placed  strictly  on  that  ground;  and 
so  it  was  held  in  the  case  of  The  People  v.  Hv/rley^  8 
Cal.,  390,  and  also  in  one  or  two  other  cases  cited  by 
the  defendant's  counsel.  The  reason  given  by  the 
supreme  court  of  California  for  the  enforcement  of  this 
rule  is  that:  "Unless  this  is  done  in  the  presence  of  the 
jury  they  may  be  misled  by  the  refusal." 
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Undoubtedly  where  the  practice  prevails  both  to  re- 
quest, and  give  instrnctions  to  the  jury  orally,  this 
would  be  a  very  safe,  and  we  doubt  not,  salutary  rule  of 
practice.  It  would  certainly  leave  no  ground  for  the 
jury  erroneously  to  infer,  merely  from  the  rejection  of  an 
instruction  which  states  the  law  correctly,  that  the  court 
dissents  from  the  proposition  therein  contained,  when  it 
is  in  fact  refused  for  no  other  reason  than  to  avoid  need- 
less repetition.  And  further,  it  would  seem  to  be  but 
respectful  and  just  to  counsel  requesting  such  an  in- 
struction to  state  the  reason  why  it  is  refused. 

But,  under  the  practice  which  now  very  generally 
prevails  in  this  state,  and  that  was  evidently  contem- 
plated by  the  passage  of  the  act  of  February  25th,  1875, 
we  do  not  think  that  the  non-observance  of  this  rule  can 
be  regarded  as  any  cause  for  complaint  even,  much  less 
for  setting  aside  the  verdict  of  a  jury.  By  section  three 
of  this  act  (Laws  1875,  p.  77)  it  is  provided  that:  "  The 
court  must  read  over  all  the  instructions  which  it  in- 
tends to  give,  and  none  others,  to  the  jury,  and  must 
announce  them  as  given,  and  shall  announce  as  refused, 
without  reading  to  the  jury,  all  those  which  are  refused, 
and  must  write  the  words  ^  given,'  or  '  refused,'  as  the 
case  may  be,  on  the  margin  of  each  instruction."  And 
by  section  one  it  is  provided  that  ^^  all  instructions  asked 
shall  be  in  writing,"  so  that  if  the  statute  is  observed  it 
is  hardly  probable  that  the  jury  can  know  what  disposi- 
tion the  court  makes  of  instructions  requested  by  counsel 
on  either  side  of  the  case. 

Of  the  instructions  which  it  is  complained  that  the 
court  refused  to  give,  it  is  only  necessary  to  say  that  we 
have  examined  each  one  of  them  very  carefully,  and  find 
that  they  are  all  very  fully  and  fairly  covered  by  the 
charge  as  given  to  the  jury,  so  far  at  least  as  they  state 
the  law  correctly.  As  to  Xh^fovHh  instruction  refused 
we  think  it  erroneous.     It  was  in  these  words:   ''  If  the 
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evidence  fails  to  show  any  apparent  motive  on  the  part 
of  the  accused  to  commit  the  crime  charged,  it  onght  to 
operate  strongly  as  a  circumstance  in  favor  of  the  ac- 
cused." It  would  not  have  been  proper  for  the  court  to 
have  charged  the  jury  as  matter  of  law  what  effect  the 
failure  to  show  a  motive  to  commit  the  crime  should 
have.  The  court  had  no  right  to  say  whether  it  should 
operate  '^  strongly  "  or  otherwise;  but,  rather,  that  it  was 
a  circumstance  in  favor  of  his  innocence  which  the  jury 
should  take  into  the  account,  and  consider,  together  with 
all  the  other  facts  and  circumstances,  in  making  up  their 
verdict.    And  this  the  court  in  effect  charged. 

Of  the  instructions  given,  no  complaint  is  made  in 
the  brief,  except  to  the  eighth,  twenty- scfcond,  and 
twenty-fifth.  The  objection  raised  to  the  first  of  these 
instructions  is,  that  in  speaking  of  the  effect  of  the  legal 
presumption  of  innocence  the  court  said:  ^'Unless  this 
presumption  is  overthrown  by  mficient  evidence  the 
defendant  must  be  acquitted."  Implying,  as  is  claimed, 
that  the  jury  were  at  liberty  to  convict  on  a  mere  pre- 
ponderance of  evidence.  But  this  is  not  a  fair  construc- 
tion of  the  language  when  taken  in  connection  with  an- 
other portion  of  the  charge,  wherein  the  jury  are  told 
what  amount  of  evidence  may  be  regarded  as  sufficient. 
Toward  the  close  of  the  charge  this  language  is  used: 
^^  And  as  the  defendant's  guilt  is  only  established  by 
sufficient  proof  of  several  material  particulars,  the  proof 
must  satisfy  the  jury  beyond  a  reaaondble  fiovht  of  the 
^existence  of  such  facts  necessary  to  constitute  guilt,  or 
the  defendant  must  be  acquitted."  And  in  other  por- 
tions of  the  charge  similar  language  is  used,  so  that  it 
must  have  been  very  firmly  impressed  upon  the  minds  of 
the  jury  that  before  they  could  rightfully  convict  the  pris- 
oner of  the  crime  charged  against  him,  they  must  be  sat- 
isfied to  a  moral  certainty  of  his  guilt,  from  a  considera- 
tion of  all  the  evidence  produced  before  them  on  the  trial. 
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The  objection  made  to  the  twenty-fifth  instruction  is 
the  same,  and  as  to  it  nothing  additional  need  be  said. 

The  twenty-second  instruction  relates  to  the  compari- 
son between  the  foot-print  and  boot,  made  and  testified 
to  by  the  witnesses  Games  and  Agur.  It  was  in  these 
words:  "  If  you  believe,  from  the  evidence,  that  the  foot- 
print which  has  been  described  by  the  witnesses  Carnes, 
Agur,  and  others,  as  found  by  the  bed  of  the  deceased 
the  morning  on  which  the  murder  was  discovered — I  say 
if  you  believe  that  such  track  was  made  at  the  time  of 
the  murder,  then  the  question,  who  made  this  track,  be- 
comes of  the  highest  importance  as  a  means  to  assist  you 
in  your  deliberations. 

"  And  in  determining  on  the  evidence  which  has  been 
given  on  this  subject,  you  should  inquire  from  the  evi- 
dence whether  one  of  the  persons  who  went  to  the  bam 
on  the  morning  of  the  discovery  to  see  the  dead  body,  or 
for  other  lawful  purposes,  might  not  have  made  the 
track.  Also,  whether  the  defendant  might  not  have 
made  the  track  at  the  time  he  first  went  into  the  room 
on  the  morning  of  the  discovery. 

^^  If  you  determine  that  it  could  not  have  been  so 
made,  then  the  care,  accuracy,  and  honesty  of  the  com- 
parison of  the  boot  with  the  track  is  of  the  greatest  im- 
portance. And  as  a  means  of  guarding  against  mistake, 
the  law  requires  that  the  boot  or  shoe  which  the  prose- 
cution claims  made  the  impression  should  be  compared 
with  the  foot-mark  before  the  boot  is  placed  on  the  track. 
Otherwise  the  track  might  be  fashioned  so  as  to  fit  the 
boot  at  the  time  of  making  the  comparison.  But  if,  after 
giving  the  defendant  the  benefit  of  all  doubts  and  pre- 
cautions upon  this  question,  you  believe  that  the  prison- 
er's boot,  when  carefully  and  correctly  compared  with 
the  foot-print,  corresponds  with  such  track  both  in  size 
and  shape,  this  would  be  a  circumstance  for  you  to  con- 
sider.    And  if  you  should  find  that  there  were  impres- 
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Bions  of  nails  in  the  portion  of  the  track  made  by  the 
heel  of  the  boot  which,  on  comparison,  exactly  correspond 
with  the  nails  found  in  the  heel  of  defendant's  boot,  this 
would  be  a  circumstance  the  weight  of  which  you  can 
readily  comprehend." 

The  only  fault  that  we  can  see  in  this  instruction  is 
found  in  the  third  paragraph.  If  the  track  had  been 
made  in  dust,  or  other  substance  easily  imprinted,  then 
what  is  said  as  to  the  legal  effect  of  placing  the  boot  on 
the  track,  before  making  the  comparison,  would  have 
been  applicable  and  proper.  But  the  testimony  shows 
that  the  track  was  evidently  made  by  a  boot,  or  shoe, 
which  had  just  before  been  stepped  in  blood,  of  which 
there  was  a  pool  on  the  floor  near  the  head  of  the  bed ; 
and  that  a  portion  of  the  blood  sticking  to  the  sole,  to- 
gether with  the  heel  nails,  composed  the  track  in  ques- 
tion, and  was  left  upon  the  hard  surface  of  a  piece  of 
oil-cloth,  the  blood  having  become  perfectly  dry,  and 
the  imprints  of  the  nails  being  plainly  seen  by  the  wit- 
nesses, and  evidently  requiring  considerable  pressure,  in 
addition  to  the  mere  weight  of  the  boot,  to  have  made 
them.  Under  these  circumstances,  when  taken  in  con- 
nection with  the  fact  that  there  was  testimony  tending 
to  show  that  the  boot  may  have  been  placed  on  the  track 
before  any  other  comparison  was  made,  we  think  this 
portion  of  the  instruction  was  calculated  to  prejudice 
the  prosecution  by  possibly  leading  the  jury,  without  a 
sufficient  reason,  to  reject  the  testimony  respecting  the 
track  altogether.  We  think  the  instruction,  therefore, 
more  favorable  to  the  prisoner  than  he  could  of  right 
have  demanded,  and  that  in  the  giving  of  it  he  has  not 
the  slightest  cause  for  complaint. 

It  only  remains  now  for  us  to  dispose  of  the  questions 
raised  as  to  the  alleged  bias  of  the  two  jurors,  Finley  C. 
Ferguson,  and  J.  F.  Conway,  for  which  it  is  claimed  the 
verdict  ought  to  have  been  set  aside.    The  objection 
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made  to  the  juror  Ferguson  was  included  in  the  first 
motion  for  a  new  trial,  and  was  supported  by  the  afii- 
davits  of  Nelson  White,  H.  B.  Gue,  and  Levi  Richard- 
son, in  which  they  each  swear  that  in  May,  1876,  very 
soon  after  the  murder  was  committed,  Ferguson  had 
said  in  their  presence  that  he  knew  the  prisoner,  that  he 
was  a  "  bad  "  or  "  hard  "  man,  and  that  "  he  was  guilty 
of  the  murder,"  as  was  stated  in  the  alSdavit  of  Gue,  or 
that  ^^  he  believed  he  was  guilty,"  as  was  stated  by  the 
two  other  alSants.  There  was  also  produced  the  affi- 
davit of  R.  S.  Norval,  one  of  the  attorneys  for  the 
prisoner,  that  neither  he,  nor  his  counsel,  knew  said 
juror  had  formed  or  expressed  this  opinion  until  '^  after 
the  jury  had  retired  to  consult  on  their  verdict," 

On  the  part  of  the  state  the  counter-affidavit  of  the 
juror  Ferguson  was  produced,  supported  in  several  par- 
ticulars by  that  of  his  wife.  Ferguson  in  his  affidavit 
completely  contradicts  in  every  particular  the  material 
statements  of  White,  Gue,  and  Richardson ;  and  even 
White  himself  comes  forward  with  a  second  affidavit 
wherein  he  contradicts  nearly  every  statement  which  he 
first  made,  and  declares  that  in  his  first  affidavit  "  he  in- 
tended to  testify  that  he  thought  he  had  heard  the  said 
Finley  C.  Ferguson  express  opinions  on  the  question 
of  the  guilt  or  innocence  of  the  said  defendant  Warren 
dough,  but  that  this  affiant  did  not  remember  at  the 
time  he  made  the  said  affidavit  what  these  opinions  of 
the  said  Finley  C.  Ferguson  were,  but  that  this  affiant's 
impressions  are  that  said  Ferguson  expressed  a  doubt 
as  to  the  defendant's  eruilt." 

After  a  careful  examination  of  these  several  affidavits 
we  are  satisfied  that  Ferguson  was  a  competent  and  un- 
biased juror,  and  that  the  motion  to  set  aside  the  ver- 
dict on  account  of  the  declarations  imputed  to  him  was 
properly  overruled. 

The  matter  respecting  the  juror  Conway  was  brought 
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to  the  notice  of  the  court  by  a  second,  or  supplementary 
motion  for  a  new  trial,  after  the  one  first  filed  had  been 
overruled.  This,  too,  was  supported  by  several  aflSdavits 
showing  thikt  on  several  occasions  during  the  summer 
preceding  the  trial,  Conway  had  stated  that  he  had 
formed  an  opinion  as  to  the  guilt  of  the  prisoner,  and 
that  he  believed  him  to  be  guilty  of  the  murder  of  his 
brother.  The  district  attorney  moved  the  court  to  strike 
this  motion  and  affidavits  from  the  files  for  the  reason 
that  they  were  filed  after  one  motion  for  a  new  trial  had 
already  been  made  and  overruled.  The  court  sustained 
this  motion,  and  we  think  improperly.  A  prisoner  has 
the  right  to.  bring  newly  discovered  matter,  going  to  the 
disqualification  of  a  juror,  to  the  attention  of  the  court 
at  any  time  before  the  judgment  is  finally  rendered  on 
the  verdict,  notwithstanding  a  prior  motion  based  on 
other  causes  may  have  been  overruled,  provided  there 
has  been  no  'Want  of  the  exercise  of  due  diligence. 
Hmrie  v.  The  Staie,  41  Tex.,  673.  White  v.  Per- 
kmsy  16  Ind.,  860. 

But  the  court  having  made  this  summary  disposition 
of  this  supplemental  motion,  necessitates  an  examination 
of  the  record  for  the  purpose  of  seeing  whether  it  were 
not  well  taken,  precisely  the  same  as  if  it  had  been  over- 
ruled. 

Turning  to  the  examination  of  the  juror  Conway  when 
called  to  the  jury-box,  we  find  that  the  only  questions 
put  to  him  were  by  the  district  attorney.  In  answer  to 
the  question  whether  he  had  ^^  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant," 
he  said:  "No,  I  don^t  believe  I  ever  have."  He  was 
also  asked  whether  he  had  "  ever  talked  with  the  qeigh- 
bors  about  the  case?"  To  this  he  answered:  "Yes, 
sir.  I  have  explained  to  some  since  it  occurred."  Ques- 
tion. ^^  Persons  who  knew  or  claimed  to  know  anything 
about  it?"     Answer.     "No,  sir."     He  further  stated 
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that  he  had  no  bias  or  prejudice  ^^  against  the  defend- 
ant." From  the  answers  given  to  these  questions  it 
was  clearly  shown  that  the  jnror  had  talked  and  '^  ex- 
plained "  about  the  case,  to  those  of  his  neighbors  who 
were  unacquainted  with  the  facts;  and  it  did  not  seem 
to  be  clear  from  the  answer  given  that  he  had  not  both 
formed  and  expressed  an  opinion  as  to  the  prisoner's 
guilt.  We  think  at  least  that  there  was  sufficient  dis- 
closed to  have  led  a  vigilant  defense  to  make  a  still 
further  examination  as  to  the  character  of  his  explana- 
tions to  his  neighbors,  with  the  view  of  ascertaining 
whether  he  might  not  have  expressed  some  sort  of  opin- 
ion, conditional  or  otherwise,  as  to  the  defendant's 
guilt.  The  law  has  provided  the  means  of  thoroughly 
testing  the  fairness  of  every  person  called  to  serve  as  a 
juror,  and  it  seems  to  us  that  in  view  of  the  admissions 
made  by  this  juror,  and  the  total  failure  of  the  defend- 
ant's counsel  to  make  a  further  and  thorough  examina- 
tion as  to  his  declarations,  in  order  to  ascertain  whether 
or  not  they  amounted  to  the  expression  of  an  opinion, 
he  is  not  in  a  situation  now  to  make  this  complaint.  If 
a  prisoner  neglect  to  avail  himself  before  the  trial  of  any 
of  the  means  which  the  law  provides  for  ascertaining 
whether  the  juror  is  prejudiced,  he  will  not  be  entitled  to 
a  new  trial  on  that  ground.  Meyer  v.  The  State^  19 
Ark.,  166.  Callm  v.  The  State,  20  lb.,  36.  Pwrks  v. 
The  State,  4  Ohio  St.,  234. 

But  there  is  still  another  sufficient  reason  why  the 
objection  to  these  jurors  cannot  be  permitted  to  prevail. 
Before  a  motion  for  a  new  trial  can  be  properly  granted 
on  the  ground  that  a  juror  has  expressed  an  opinion  un- 
favorable to  the  prisoner,  ^'  it  must  appear  by  the  affi- 
davit, of  both  the  prisoner  and  hie  ootmsel,  that  neither 
of  them  had  knowledge  before  the  verdict  of  the  declara- 
tions made  by  the  juror."  Anderson  v.  The  State,  14 
Geo.,  709.    Parks  v.  The  State,  cited  above.    As  to  the 
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juror  Ferguson,  several  of  the  defendant's  attorneys  of 
record  made  no  affidavit,  and,  as  before  shown,  that 
made  by  R.  8.  Norval,  Esq.,  shows  that  he  knew  of  the 
facts  relied  upon  before  the  jury  had  brought  in  their 
verdict.  As  to  the  juror  Conway,  the  prisoner  and 
several  of  his  counsel  made  the  requisite  affidavits,  but 
two  of  them,  Messrs.  Whedon  and  Bates,  did  not. 
Therefore  the  motions  based  upon  the  alleged  bias  of 
these  two  jurors  cannot  be  sustained. 

After  a  careful  review  of  the  record  we  are  satisfied 
that  the  prisoner  has  had  a  fair  trial,  and  the  judgment 
of  the  court  below  mnst  be  affirmed. 

Judgment  affibmed. 


WaSBEN   ClOUOH,  TLAINTrFF  IN  EBBOB,  V.  ThB   StATB  OF 
NeBBASKA,  defendant  in  EBBOB. 

1.  Criminal  Law:    pragtioe:    exception  to  illboal  testi- 

mony NE0E8SART.  When  the  defendant  in  a  criminal  ti-ial 
permits  illegal  testimony  to  go  to  the  Jury  without  objection, 
its  illegality  is  thereby  waived,  and  a  new  trial  will  not  be 
granted  because  of  its  admission. 

2.    :    DISCRETION  IN  GRANTING  NEW  TRIAL.    The  granting 

of  a  new  trial,  in  a  criminal  case,  is  within  the  exclusive  dis- 
cretion of  the  trial  court ;  and  if  that  court,  on  application  duly 
made,  refuse  to  act  upon  it,  it  will  be  compelled  to  do  so,  unless 
such  action  could  advantage  the  prisoner  only  by  overriding  a 
well  established  rule  of  criminal  procedure. 

8.     :      EFFECT  OF  STRIKING  PAPERS  FROM  THB  FILBS.     When 

papers  are  stricken  from  the  files  they  cease  to  be  a  part  of  the 
case  for  any  purpose,  unless  brought  into  the  record  by  order 
of  the  court,  which  may  be  done  by  bill  of  exceptions. 

Tms  was  an  application  for  a  rehearing  of  the  pre- 
ceding case,  made  by  J.  R.  Websteb,  one  of  the  counsel 
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for  plaintiff  in  error.     The  application  was  made  upon 
the  following  motion: 

And  now  comes  the  said  Warren  Clough,  plaintiff  in 
error,  and  moves  the  court  here  to  grant  a  rehearing  of 
the  above  entitled  cause  for  the  reasons,  among  others: 

First.  That  defendant,  in  a  capital  case,  ought  not 
to  be  prejudiced  by  failure  to  object,  or  to  except  to  the 
overruling  of  objection  to  the  admission  of  incompetent 
or  inadmissible  evidence  at  the  trial. 

Second.  It  is  against  the  law  and  practice  of  criminal 
causes  to  allow  the  prosecution  to  prove  admissions  of 
the  accused  made  long  antecedent,  to-wit:  three  years 
before  the  alleged  crime,  tending  to  show  a  motive  not 
existing  at  the  time  the  crime  was  committed. 

Third.  It  is  not  for  the  court  of  review  to  pass  upon  the 
sufficiency  of  a  motion  for  a  new  trial,  if  such  motion  is 
taken  at  proper  time.  The  accused  has  the  right  to 
have  the  court  of  trial  pass  upon  the  matters  presented, 
and  exercise  its  discretion,  and  determine  from  the  cir- 
cumstances of  the  trial  its  sufficiency. 

FovHh.  The  char^  of  the  court  to  the  jury,  if  not 
clearly  erroneous,  was  yet  vague,  uncertain,  and  tending 
to  confase  and  mislead  the  jury,  and  under  the  authority 
x)f  this  court  in  the  case  of  Ca/w  v.  The  StaUy  it  is 
against  the  law  and  precedent  to  hold  that  one  part  of 
instructions,  erroneous  or  vague,  is  cured  by  reference 
to  other  parts'  of  the  instructions  to  the  juiy. 

Fifth.  It  is  against  law  and  precedent  that  the  court 
will  presume  facts  not  shown  by  the  record  to  exist. 

Lakb,  J. 

This  is  an  application  for  a  rehearing.  The  points 
included  in  the  motion  are  five,  but  they  present  no 
question  not  already  considered  in  our  previous  exami- 
nation of  the  case,  and,  with  perhaps  one  or  two  excep- 
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tione,  are  sufficieDtlj  discussed  in  our  opinion  already 
filed,  afSrming  the  judgment. 

The  first  point  made  by  the  motion  is,  in  substance, 
that  the  prisoner  is  not  estopped,  even  after  verdict,  from 
complaining  of  the  admission  of  incompetent  or  irrele- 
vant testimony  on  the  trial,  by  a  failure  to  object  there- 
to. In  addition  to  what  we  have  heretofore  said  on  this 
subject  it  may  not  be  out  of  place  to  add  that  we  are  not 
aware  of  any  rule  of  practice  existing  at  the  present 
time,  when  a  prisoner  on  his  trial  is  guaranteed  the 
benefit  of  counsel  to  conduct  his  defense,  even  at  the 
public  expense  if  need  be,  which  will  sustain  the  posi- 
tion here  taken.  In  Graham  and  Waterman  on  New 
Trials,  655,  it  is  said :  "  It  is  an  obvious  principle  of 
justice,  that  a  party  shall  at  least  endeavor  to  help  him- 
self before  he  asks  the  aid  of  the  court.  In  other  words, 
that  he  shall  use  reasonable  diligence  in  his  own  be- 
half; and  that  if  he  voluntarily  relinquishes  any  of  his 
rights^  or  tacitly  gives  them  up  by  neglecting,  at  the 
proper  time,  to  Assert  tliem,  he  is  without  just  claim  for 
redress.  If  he  chooses  to  submit  his  case  to  the  jury  upon 
illegal  evidence,  or  with  no  evidence  at  all,  it  is  his  own 
concern,  and  he  cannot  afterward  complain."  And  in 
the  State  v,  Gordaii^  1  Bhode  Island,  179,  the  court,  re- 
marking upon  this  subject,  say:  "When  evidence  has 
been  left  to  the  jury  without  objection,  which,  if  ob- 
jected to,  might  have  been  found  inadmissible,  the  court 
will  not  grant  a  new  trial  upon  objections  to  such  testi- 
mony made  after  verdict."  And  also  in  Stone  v.  The 
State,  4  Humph.,  27,  in  which  there  was  a  conviction 
for  murder,  it  was  held  that:  "Where  illegal  testimony 
is  suffered  to  go  to  the  jury  without  objection  its  ille- 
gality is  waived,  and  a  new  trial  will  not  be  granted. 
The  extension  of  proof  so*far  as  to  establish  guilt  not 
being  objected  to,  cannot,  upon  any  principle  of  legal 
administration  of  justice,  be  regarded  as  error.  If  it 
25 
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had  been  objected  to,  it  might  not  have  been  pressed, 
and  if  pressed,  might  have  been  excluded  by  the  court. 
It  will  never  do  to  permit  a  prisoner  to  hear  illegal 
testimony,  and  then  assign  it  as  an  error,  after  having 
heard  it  admitted  without  objection,  for  advantage  will 
always  be  taken  of  an  indiscreet  prosecution  by  such  per- 
mission." And  such  is  clearly  the  rule  respecting  the 
admission  of  incompetent  or  irrelevant  testimony  in  both 
civil  and  criminal  trials.  Kor  is  it  in  conilict  with 
Thompson  v.  The  People^  4  Neb.,  624,  where  we  held  an 
erroneous  instruction,  pr^udidal  to  the  accusedj  good 
ground  for  reversal,  notwithstanding  no  exception  was 
taken.  Tn  that  case  the  matter  complained  of  was  the 
sole  act  of  the  court,  operating  directly,  and  with  much 
influence,  upon  the  jury  in  respect  to  a  vital  point  in  the 
issue;  while  here  the  court  was  merely  passive,  making 
no  ruling  whatever  as  to  the  testimony,  simply  because 
no  question  as  to  its  admissibility  was  raised.  If  ob- 
jections to  the  admission  of  testimony  could  be  reserved 
by  the  prisoner  until  after  verdict,  and  then  be  urged 
with  like  result  as  if  made  at  the  time  it  was  offered,  it 
would  be  very  seldom  indeed  that  a  verdict  of  conviction 
could  be  sustained. 

The  second  point  relates  to  the  declarations  of  the 
prisoner,  concerning  the  property  of  the  deceased  then 
held  by  him,  made  some  three  years  before  the  murder. 
This  point  was  very  fully  discussed  during  the  argu- 
ment of  the  case.  It  is  not  suggested  that  any  addi- 
tional light  could  be  afforded  by  a  re-argument,  and  in 
addition  to  this  fact  we  are  entirely  satisfied  that  those 
declarations  were  properly  admitted. 

By  the  third  point  it  is  assumed  that,  as  to  the  sup- 
plemental motion  for  a  new  trial  which  the  court  below 
struck  from  the  files,  this  court  has  no  right  to  determine 
whether  it  was  well  taken  or  not;  that  the  granting  of 
that  sort  of  motion  rests  in  the  sole  discretion  of  the 
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trial  court.  It  is  true  that  if  the  district  court  had  en- 
tertained the  motion,  and  granted  a  new  trial,  such  ac< 
tion,  even  if  clearly  erroneous,  would  not  have  been 
subject  to  reversal  here;  and  it  is  also  true  that  had  the 
motion  in  such  case  been  denied,  this  court  has  the 
power,  and  if  the  ends  of  justice  demanded,  would  have 
exercised  it  by  ordering  a  new  trial  to  be  had.  So,  too, 
if  it  were  properly  brought  to  the  attention  of  this  court 
that  the  trial  court  had  refused  the  exercise  of  a  discre- 
tion, which,  by  any  possibility,  could  advantage  the 
prisoner,  without  overriding  a  well  established  rule  of 
procedure,  we  would  feel  bound  to  remand  the  case  for 
its  exercise  by  that  court. 

Here,  however,  we  have  brought  to  our  notice,  not  by 
a  properly  executed  bill  of  exceptions  made  by  order  of 
the  court  a  part  of  the  record,  but  quite  irregularly,  by 
copies  of  papers  which  the  clerk  of  that  court  certifies 
were  not  entertained,  and,  for  a  reason,  whether  valid  or 
not,  stricken  from  the  files,  the  facts  respecting  the  sup- 
plemental motion  for  a  new  trial,  upon  which  it  is 
claimed  that  we  ought  to  require  that  court  to  act.  It 
was  urged  upon  the  argument  of  the  case  by  counsel  for 
the  state  that  this  whole  matter,  not  being  of  record, 
could  not  properly  be  considered  by  this  court.  And 
this  is  doubtless  so.  When  papers  are  stricken  from 
the  files  of  a  case,  they  cease  to  bo  a  part  of  it  for  any 
purpose  whatever,  unless  brought  into  the  record  by' 
order  of  the  court.  Until  so  restored  to  a  place  in  the 
case,  which  may  be  done  by  bill  of  exceptions,  they  are, 
in  law,  of  no  more  value  than  waste  paper.  Although 
we  acknowledge  to  the  fullest  extent  the  force  of  this 
objection,  we  preferred  to  place  our  decision  on  a  ground 
which  would  show  that,  even  if  counsel  for  the  prisoner 
had  taken  the  trouble  of  preparing  a  bill  of  exceptions 
showing  the  action  of  the  court  on  this  supplemental 
matter,  still,  inasmuch  as  all  of  the  attorneys  of  record 
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for  the  prisoner  had  not  shown  a  want  of  knowledge  of 
the  previous  expression  of  opinion  by  the  juror  Conway, 
there  was  an  insuperable  lep^al  objection  to  setting  the 
verdict  aside  on  that  ground.  It  is  urged,  however,  that 
the  fact  of  Mr.  Whedon^s  name  appearing  in  the  record 
as  one  of  the  prisoner's  attorneys  ought  not  to  be  re- 
garded, because  it  was  stated  in  argument,  and  not 
denied  by  the  state's  counsel,  that  he  was  absent,  and 
took  no  part  in  the  trial.  But  even  if  all  this  be  true 
as  to  Mr.  Wliedon,  still  it  appears,  in  the  same  manner, 
that  Mr.  Bates,  another  attorney  of  record  for  the  pris- 
oner, who  made  no  affidavit  of  want  of  knowledge  of  such 
expression  of  opinion,  was  present,  and  took  part  in  Uie 
selection  of  the  trial  jury,  having  been  employed  for 
that  particular  duty  because  of  his  residence  in  and  gen- 
eral acquaintance  with  the  people  of  that  county.  As 
to  Mr.  Bates,  we  think  the  rule  to  which  we  have  re- 
ferred applies  with  peculiar  force,  for,  of  the  whole  num- 
ber of  the  defendant's  attorneys,  he,  probably,  was  the 
best  informed  as  to  the  qualifications  of  the  persons 
called  to  serve  as  jurors. 

The  only  remaining  points  are  the  fourth,  which  refers 
again  to  the  charge  of  the  court  to  the  jury;  and  the 
fifth,  which  concerns  our  presumption  in  &vor  of  the 
continuance  of  the  court  in  legal  session,  in  the  absence 
of  an  affirmative  showing  to  the  contrary.  These  have 
already  been  fully  considered  and  treated  of  in  our 
former  opinion,  and  it  would  be  superfluous  to  bestow 
further  time  upon  them. 

For  these  reasons  the  motion  for  a  rehearing  is  denied. 

MonOH  DENIED. 
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Thx  Stats  of  Nebbaska,  affblleb,  v.  The  Sioux  Onr 
AND  Paoifio  Raileoad  Oompany,  William  F.  Maistn- 


AND  William  F.  Weld,  apfellani'b. 

1.  State  Grant  of  Lands  to  Bailroad  Company.  Where 
a  railroad  company  has  received  a  grant  of  land  from  the  state, 
upon  condition  that  it  would  build  a  railroad  from  one  town  to 
another,  it  has  no  autliority  whatever  afterwards  to  abandon  any 
portion  of  such  line  and  take  up  and  remove  the  track.  The 
unprofitableness  of  operating  the  road  ftimishes  no  excuse  what- 
ever for  a/ailure  to  comply  with  the  conditions  of  the  grant. 

S.  :  DUTY  OF  THE  OOHPANT.  A  railroad  company  in  ac- 
cepting a  grant  from  the  state,  thereby  enters  into  a  contract 
with  the  state,  to  build  and  maintain  its  line,  and  operate  the 
same,  and  the  state  may  enforce  the  contract  by  mandamus  or 
other  appropriate  proceeding. 

5.  Action  to  Quiet  Title  to  Beal  Estate.    Independently  of 

the  statute  to  maintain  an  action  to  quiet  title,  the  plaintiff 
must,  firsty  have  been  in  possession  for  some  considerable  time, 
and  it  must  appear  that  his  rights  are  contested  by  numerous 
parties ;  or,  8€co7idy  the  plaintiff  must  have  established  his  right 
by  numerous  trials  at  law,  and  is  nevertheless  in  danger  of 
further  litigation  by  parties  who  contrpvert  that  right 

4    :    WHO  MAT  BBiNG.    A  piEurty  not  in  actual  possession,  in 

order  to  maintain  an  action  to  quiet  title  to  real  estate,  must 
have  the  legal  title  to  the  same. 

6.  Grants:     patent  bt  oovEBiroB  of  the  state.    A  patent 

issued  by  the  governor  in  pursuance  of  an  express  grant,  is  not 
void  upon  its  face,  and  passes  the  legal  title  to  the  property 
therein  granted.  It  may  be  impeached  for  fraud,  or  set  aside 
for  other  sufficient  cause,  but  cannot  be  assailed  collaterally. 

This  was  an  appeal  from  a  decree  rendered  in  favor  of 
plaintiff  by  Post,  J.,  sitting  in  the  district  court  for 
Dodge  county. 

The  case  was  to  quiet  title  to  certain  lands,  to  have 
declared  null,  and  to  cancel  of  record  a  certain  patent 
executed  by  David  Butler,  governor  of  plaintiff,  Decern- 


7    3W 
7    857 

JSQ,  John  I.  Blaib,  Moses  Tatlob,  John  B.  Alley,      \<a7  us 


858      SUPREME  COURT  OP  NEBRASKA, 

The  State  t.  8.  C.  A  P.  R.  R. 

ber  2d,  1869,  granting  to  the  Sionx  City  and  Pacific 
Railroad  Company  certain  lands  in  Dodge  county,  nnder 
and  by  virtue  of  the  act  of  the  legislature,  entitled  '^  An 
act  to  donate  seventy-five  sections  of  the  public  lands  of 
the  state  to  the  Northern  Nebraska  Air  Line  Railroad 
Company,"  under  consolidation  of  that  company  with 
the  railway  company  defendant.  Prayer  as  above  indi- 
cated, and  for  other,  further,  or  different  relief.  The 
defendants  impleaded  with  the  railway  company  are  its 
grantees  of  portions  of  the  lands. 

The  record  brought  to  this  court  is  very  voluminous, 
and  a  statement  of  the  facts  sufficient  to  a&  understand- 
ing of  the  points  decided,  beyond  that  expressed  in  the 
opinion,  is  not  deemed  necessary. 

J.  M.  Woohjoorth  and  E.  Wakel&y,  for  appellants. 

I.  The  act  of  June  20, 1867,  makes  a  present  grant 
of  the  lands  to  the  Northern  Nebraska  Air  Line  Railroad 
Company  upon  conditions  subsequent: 

1.  If  this  question  were  to  be  determined  upon  the 
terms  of  the  first  section  of  the  act  it  is  not  open  to  dis- 
cussion. Those  terms  import  a  present  grant.  Omitting 
the  descriptive  words  as  immaterial  to  the  inquiry,  they 
are  as  follows:  ^^  Seventy -five  sections  of  the  public 
lands  *  *  *  be,  and  the  same  is  hereby  appropri- 
ated and  donated  to  the  Northern  Nebraska  Air  Line 
Railroad  Company."  Rutherford  v.  Chreefn^s  h^irsj  2 
Wheat.,  196.  Strong  v.  Lehmer^  10  Ohio  St.,  98.  Ewn^ 
nibal  v.  Moore^  37  Mo.,  338.  Foley  v.  Harrison^  15 
How.,  447.  DoU  V.  MeadoTy  16  Cal.,  296.  Brcmoh  v. 
Mitchell,  24  Ark.,  481.  Johnson  v.  Ballou,  28  MicL, 
379.  BuBch  V.  Donohvs,  31  111.,  481.  Bail/road  Co,  v. 
SmUhj  9  Wall.,  96.  Veeder  v.  Ouppy,  8  Wis.,  602. 
LiMe  V.  Watson,  32  Me.,  214. 

2.  But  it  is  insisted  that  other  clauses  qualify  these 
terms  of  present  grant,  and  their  true  meaning  and 
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effect  ie  to  be  aecertained  from  a  survey  of  the  whole  act 
It  devolves  upon  the  plaintiff  to  point  oat  where  and  in 
what  words  these  terms  are  so  qualified  as  to  convert 
them  from  their  natural  ^nd  obvious  meaning  into  terms 
simply  conferring  an  authority  to  convey  upon  a  subse- 
quent event.  JohiiBon  v.  BaZlou^  28  Mich.,  877,  880. 
Schulenberg  v.  Harrimcm^  21  Wall.,  44, 62. 

8.  And  the  terms  of  section  five  of  the  act  clearly 
imply  a  present  grant.  That  section  provides  that  if 
the  road  be  not  commenced  within  a  limited  period,  and 
be  not  completed  within  another  limited  period,  ^^the 
grant  shall  be  voidy^^  "  and  this  grant  is  made  upon  the 
conditionj^^  ete.^  ^^and  if  this  grant  is  accepted  by  the 
company  J  ^  etc. 

4.  'Die  fact  that  patents  were  to  be  issued  does  not 
have  the  effect  to  qualify  the  terms  of  the  grant.  I/mg- 
deau  V.  Ranes^  21  Wall.,  521.  ITwmdike  v.  Richa/rdSy 
13  Maine,  430.  Central  Pacific  Co.  v.  Dyer^  1  Sawyer, 
641.    Mc8ha/ne  p.  Rail/road,  22  Wall.,  444. 

II.  This  action  in  equity  cannot  be  maintained,  be- 
cause it  is  brought  to  enforce  a  forfeiture  of  the  condi- 
tions subsequent.  No  rule  of  equity  jurisprudence  is 
better  settled  than  that  "  courts  of  equity  will  never  aid 
in  the  diverting  of  an  estate  for  the  breach  of  a  covenant 
on  condition  subsequent."  2  Story's  Eq.  Jur.,  Sec.  1319. 
Horsburgh  v.  Baker,  1  Peters,  232,  236.  Livingston  v. 
Thomphins,  4  John  Ch.,  413.  4  Kent's  Oomm.,  128-^. 
Warner  v.  Bennet,  81  Conn.,  468-478.  Livingston  v. 
Stickles,  8  Paige,  398. 

III.  It  was  not  competent  for  the  attorney  general 
to  declare  the  forfeiture.  That  power  was  vested  in  the 
legislature  alone,  which  had  made  the  grant  and  annexed 
the  condition.  Until  the  declaration  of  forfeiture  by  the 
proper  authority,  a  suit  to  enforce  it  cannot  be  njnin. 
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tained.    8chulenbv/rg  v.  Ha/rritncm^  2  Dill.,  398  S.  0. 
on  Appeal,  21  Wall.,  68. 

IV.  This  action  was  premature.  The  grant  was 
made  June  20,  1867,  and  gave  seven  years  to  build  the 
road,  which  was  to  June  20,  1874.  The  action  was 
brought  May  21, 1874. 

Y.  The  case  alleged  in  the  pleadings  and  insisted 
upon  at  the  bar  on  behalf  of  the  state  is  that  the  patents 
are  void  on  their  face — not  voidable  by  the  state  at  its 
pleasure,  but  absolutely  void;  not  to  be  shown  to  be 
void  by  extraneous  matter,  but  appearing  to  be  void 
upon  a  simple  inspection.  If  this  be  the  correct  view, 
the  remedy  was  at  law,  and  not  in  equity.  JShermcm  v. 
Buick^  93  U.  S.,  209.  Patterson  v.  Tatum^  3  Sawy., 
164.  Stoddard  v.  Chambers^  2  How.,  284.  Bissdl  v. 
Penroacy  8  Id.,  317. 

George  H,  Roberii^^  Attorney  General,  J,  JS.  Webster, 
and  T,  M.  Marquett,  for  the  State. 

This  action  is  not  to  enforce  a  forfeiture,  but  to  have 
decreed  null  a  patent  issued  improperly  and  without 
authority,  which  is  and  ever  was  incapable  of  vesting  an 
estate,  but  under  which  the  defendants  set  up  a  claim  of 
ownership  of  the  plaintiff's  lands.  If  the  patent  was 
issued  before  the  grantee  was  entitled  thereto,  or  was 
issued  to  an  improper  party,  the  plaintiff  has  an  interest 
in  obtaining  its  cancellation.  Then,  if  the  grantee 
can  show  itself  entitled  at  any  time  within  the  term 
limited,  it  may  present  its  proofs,  and  demand  and  en- 
force its  rights.  And  for  answer  to  the  appellant's  fifth 
point,  we  say  the  proceeding  is  statutory — ^it  is  evident 
the  defendants  claim  an  interest  in  these  lands  adverse 
to  the  plaintiff.     The  Sioux  City  and  Pacific  Railroad 
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Oompany  claims  to  have,  and  has  what  purports  to  be,  a 
patent  of  the  state  conveying  its  title  to  the  company, 
and  the  other  defendants  claim  title  to  some  of  these 
lands  through  the  patent  by  grant  from  the  company. 
The  case  exactly  falls  within  the  provisions  of  section 
one,  page  882,  General  Statutes,  of  the  act  of  February 
24,  1878,  and  is  therefore  properly  brought 

I.  The  act  was  not  a  grant  in  presently  but  upon  con- 
ditions precedent.  The  conditions  in  a  public  grant  in 
aid  of  a  private  party  or  private  enterprise,  naming  any- 
thing to  be  done  as  a  condition,  are  always  held  to  be 
conditions  precedent,  some  using  the  expression  that  the 
public  reserves  the  remedy  in  its  own  hand.  Douglas 
Co.  V.  U.  P.  JR.  JS.,  6  Kan.,  615.  State  v.  Kirhwood^ 
14  Iowa,  162,  168.  De%  Mmnea  v.  Polk  Co.,  10  Iowa, 
1,  Cedar  Rapids  v.  Woodbui^y^  12  Iowa,  587.  29  Iowa, 
247.  R.  R.  Co.  V.  Prescott,  16  Wall,  604.  U.  P.  R. 
R.  Co.  V.  McSkane,  22  Wall,  444,  462-8.  Rioe  v.  R. 
R.  Co.,  1  Black,  359.  White  v.  B.  c&  M.  R.  R.  Co.,  6 
Neb.,  883-95. 

II.  It  is  to  be  observed  that  the  grant  was  to  the 
grantee  company  to  aid  in  the  construction  of  its  line  of 
road,  to  aid  a  road  between  fixed  and  named  termini/ 
and  upon  the  consideration  of  a  continuing  and  perpet- 
ual obligation  relative  to  the  transportation  of  the 
freight  of  the  state. 

1.  No  road  was  completed  from  DeSoto  to  Fremont. 
There  was  no  legal  compliance  with  the  condition  for 
the  construction  of  a  road  between  those  termini,  as  is 
conclusively  shown  by  the  proofs  and  as  is  admitted  by 
the  pleadings.  Two  fragmentary  lines  or  reaches,  over 
which  by  connections  and  transfers  communication  can 
be  effected,  do  not  constitute  a  lifie  of  road,  especially 
when  one  is  a  mere  adjunct  to  the  line  over  which  traffic 
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passes  without  reaching  or  passing  through  one  of  the 
named  termim.  Why  the  donor  named  and  fixed  the 
termini  is  not  to  be  inquired.  It  is  sufficient  that  it  did 
80.  The  two  reaches  did  not  make  the  line  aided,  and 
was  no  compliance  with  the  condition  of  the  construction 
of  a  road  from  De  Soto  to  Fremont  Carlisle  v.  T.  R. 
cfe  Ind.  R.  R.  Co.,  6  Ind.,  316, 18-19.  Marsh  v.  Fulton 
Co.,  10  Wall,  676,  683.  St.  Joe  <&  D.  C.  R.  R.  v.  Com- 
missionerSj  10  Kan.,  579. 

2.  The  state  gave  these  lands  to  one  company  named, 
to  aid  the  construction  of  a  definite  line  of  road,  upon  a 
continuing  construction  named.  Under  cover  of  con- 
solidation proceedings  another  company  used  the  lands 
to  aid  other  purposes,  for  the  carrying  out  of  which  it 
was  already  possessed  of  ample  and  surplus  means. 

3.  The  consolidation  and  obtaining  of  the  grant  was 
a  diversion  of  the  grant  from  its  purpose  and  a  fraud 
upon  the  state.  Instead  of  getting  an  additional  road 
by  its  aid,  it  got  none  by  its  aid,  and  none  between  the 
termmi  named.  There  was  no  compliance  legal  or 
equitable. 

Maxwell,  J. 

In  the  year  1864  the  Sioux  Oity  and  Pacific  Railroad 
Company  was  incorporated  under  the  laws  of  Iowa,  for 
the  purpose  of  constructing,  maintaining,  and  operating 
a  railroad  from  Sioux  City,  Iowa,  to  such  point  on  the 
Union  Pacific  Railroad  as  might  thereafter  be  selected. 
The  time  at  which  the  company  comiiienced  the  con- 
struction of  the  road  does  not  appear  in  the  record,  nor 
does  it  appear  from  what  point  the  construction  was 
commenced  and  prosecuted. 

In  the  year  1867  the  legislature  of  this  state  passed  an 
act,  section  one  of  which  provides:  "  That  seventy-five 
sections  of  the  public  lauds  granted  and  donated  to  this 
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Btate  by  the  UDited  States,  for  the  purpose  of  internal 
improvement,  as  provided  in  the  eighth  section  of  the 
act  of  Congress  of  the  fourth  of  September,  1841,  be,  and 
the  same  is  hereby,  appropriated  and  donated  to  the 
Northern  Nebraska  Air  Line  Railroad  Company  for  the 
purpose  of  aiding  in  the  construction  of  the  road  of  said 
company,  which  said  railroad  is  to  commence  at  De  Soto, 
in  Washington  county,  and  terminate  at  Fremont,  in 
Dodge  county." 

Section  two  provides  that:  "  The  governor,  secretary 
of  state,  and  auditor  shall  select  and  set  apart  for  the 
use  of  said  railroad  company  seventy-five  sections  of 
land,"  etc 

Section  three  proyides  that:  ^^  The  lands  selected  shall 
not  be  otherwise  disposed  of  than  is  provided  "  in  the 
act. 

Section  four  provides:  ^^  Whenever  a  section  of  ten 
miles  shall  be  completed  on  said  railroad  the  company 
shall  be  entitled  to  receive  from  the  state,  patents  for 
twenty  sections  of  land  selected  as  aforesaid;  and  on  the 
completion  of  each  subsequent  section  of  ten  miles,  pat- 
ents shall  be  issued  to  said  company  for  a  like  quantity 
of  land  selected  as  aforesaid,  and  on  completion  of  the 
said  road  patents  shall  be  issued  for  the  remainder  of 
the  seventy -five  sections  of  land  not  patented  as  afore- 
said." 

Section  five  provides:  ^^The  said  road  shall  be  com- 
menced within  three  years,  and  be  completed  within 
seven  years  from  the  passage  of  this  act,  otherwise  this 
grant  to  be  void.  And  this  grant  is  made  upon  the  con- 
dition that  the  said  company  shall  never  charge  or  re- 
ceive any  sum  whatever  for  any  freight  transported  over 
the  said  road  for  this  state.  And  if  this  grant  is  ac- 
cepted by  the  said  company  it  shall  be  with  the  condi- 
tion hereinafter  expressed  and  limited." 

Section  six  provides:    ''This  act  may  be  amended  or 
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repealed  at  any  future  session  of  the  legislature,  held 
previous  to  the  delivery  of  the  lands  to  said  railroad 
company." 

The  act  was  approved  June  20,  1867. 

On  the  seventh  day  of  June,  1867,  the  "  Northern 
Nebraska  Air  Line  Railroad  Company  "  was  organized 
under  the  general  laws  of  the  state,  and  adopted  its  arti- 
cles of  association,  most  of  the  members  of  the  company 
being  residents  of  De  Soto.  The  articles  were  duly 
recorded  in  Washington  and  Dodge  counties,  and  in  the 
office  of  the  secretary  of  state,  and  were  published  in  a 
newspaper  in  the  city  of  Omaha,  in  December  of  that 
year.  At  a  meeting  of  the  association  held  in  the  city 
of  Omaha,  on  the  twenty-second  day  of  June,  1867,  John 
S.  Bowen  was  elected  president,  Henry  P.  Beebe  vice- 
president,  Jesse  T.  Davis  secretary,  and  James  S. 
Stewart  treasurer.  No  election  of  officers  appears  to 
have  taken  place  in  the  fall  of  1867.  No  money  was 
paid  by  the  stockholders  at  the  time  of  the  organization 
of  the  company,  nor  until  about  a  year  thereafter. 

It  appears  that  the  members  of  the  Air  Line  Com- 
pany were  endeavoring  for  at  least  a  year  after  the  or- 
ganization of  the  company,  to  induce  those  engaged  in 
the  construction  of  railroads,  of  some  railroad  company, 
to  accept  the  grant  and  construct  the  road.  John  8. 
Bowen,  president  of  the  company  at  that  time,  testifies 
as  follows:  ^'  Those  of  us  who  resided  in  Washington 
county  during  the  interval  from  June,  1867,  to  Septem- 
ber, 1868,  were  engaged  in  makiug  inquiries  by  corre- 
spondence and  otherwise  to  obtain  knowledge  of  a  party^ 
or  parties  who  would  build  the  road.  I  engaged  myself 
in  correspondence  with  railroad  men  in  Iowa  and  else- 
where. The  president  of  the  Pennsylvania  Railroad  was 
among  them.  So  far  as  I  knew  the  proposition  to  cor- 
porate with  the  Sioux  City  and  Pacific  came  from  us.  It 
was  not  made  by  me.     As  soon  as  I  heard  of  it,  as  presi- 
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dent  of  the  Air  Line  Road,  I  ordered  a  meeting  of  the 
incorporators  and  invited  John  I.  Blair  and  W.  W. 
Walker  to  meet  with  us  *  *  *  The  meeting  was 
held  in  May,  1868,  I  was  present  and  presided  at  the 
meeting." 

On  cross-examination  he  testified:  ^^  When  I  heard 
a  rnmor  that  the  Sionx  Oitj  and  Pacific  Railroad  Com- 
pany might  be  induced  to  build  our  road,  I  called  the 
meeting  of  the  company  to  which  I  have  before  alluded 
and  invited  Blair  and  Walker  to  attend."  None  of  this 
testimony  is  denied. 

The  following  is  a  copy  of  the  proceedings  of  the 
meeting  referred  to  by  Judge  Bo  wen : 

"  Db  Soto,  May  4,  1868. 

"  The  incorporators  of  the  North  Nebraska  Air  Line 
Railroad  Company  met  at  the  oflSice  of  said  company  in 
De  Soto,  in  pursuance  of  a  call  made  by  the  president 
and  secretary.  Present,  John  S.  Bowen  president,  J.  T. 
Davis  secretary,  and  T.  P.  Kennard,  D.  C.  Slader,  J.  A. 
Unthank,  Thomas  Gibson,  and  T.  P.  Kennard  with  prox- 
ies in  writing  for  D.  Butler,  Henry  P.  Beebe,  Thomas  J. 
Majors,  and  E.  S.  Dundy,  said  proxies  authorizing  him 
to  cast  their  votes  in  said  meeting. 

"  The  president  called  the  meeting  to  order,  and  there 
being  a  quorum  present  upon  a  call  of  the  roll,  the 
minutes  of  the  previous  meeting  were  read  and  ap- 
proved. The  object  of  the  meeting  being  stated  in  the 
call  to  be  as  follows:  To  take  into  consideration  the 
propositions  made  by  John  I.  Blair,  W.  W.  Walker, 
Oakes  Ames,  and  members  of  the  Sioux  City  and  Pacific 
Railroad  Company,  to  take  said  North  Nebraska  Air 
Line  Railroad  franchise  and  land  grant  made  to  said 
road  by  the  state  legislature  of  the  state  of  Nebraska, 
passed  on  the  twentieth  day  of  June,  1867,  the  said  par- 
ties agreeing  to  build  said  road  by  the  first  day  of  July, 
1869,  and  they  fully  complying  with  all  laws  of  the 
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state  of  Nebraska  under  which  said  franchise  and  land 
grant  were  obtained  by  said  company.  After  due  con- 
sideration of  the  said  proposition  T.  P.  Kennard  offered 
the  following  resolution:  ^JSesolvedy  That  we,  the  incor- 
porators of  the  North  Nebraska  Air  Line  Railroad  Com- 
pany,  wishing  to  facilitate  the  building  of  said  road, 
hereby  agree  and  bind  ourselves  and  each  member  of 
said  incorporation  to  assign  within  a  reasonable  time 
all  their  rights,  title,  and  interest  in  and  to  said  railroad 
franchise  and  land  grant,  to  the  said  John  I.  Blair,  W. 
W.  Walker,  Cakes  Ames,  and  members  of  the  Sioux 
City  and  Pacific  Railroad  Company.  Said  assignment 
to  be  placed  in  the  hands  of  the  auditor  of  the  state  of 
Nebraska,  to  be  delivered  to  said  parties  if  said  railroad 
be  completed  by  the  first  day  of  July,  1869,  and  upon 
the  said  parties  complying  with  all  the  provisions  of  law 
under  and  by  which  said  franchise  and  land  grant  were 
obtained.'  The  resolution,  on  motion  of  D.  C.  Slader,  was 
adopted,  the  vote  being  unanimous." 

''  At  a  meeting  of  the  stockholders  of  the  North  Ne- 
braska Air  Line  Railroad  Company,  held  at  De  Soto  on 
the  seventh  day  of  September,  1868,  the  following  named 
persons  subscribed  to  the  capital  stock  of  the  company, 
shares  being  $100  each: 

John  I.  Blair,  760  shares .$75,000 

Cakes  Ames,  600  shares 50,000 

Charles  E.  Walker,  100  shares 10,000 

Charles  E.  Vail,  100  shares 10,000 

George  Douglas,  100  shares 10,000 

Maurice  Brown,  100  shares 10,000 

T.  P.  Kennard,  1  share 100 

J.  E.  Davis,  1  share 100 

W.  W.  Walker,  348  shares 84,800  " 

All  of  the  subscribers  except  Davis  and  Kennard  were 
stockholders  of  the  Sioux  City  and  Pacific  Railroad. 
The  terms  of  the  subscription  were,  one-tenth  of  the 
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amount  subscribed  at  the  time  of  making  the  subscrip- 
tion, and  the  residue  to  be  paid  as  required  bj  the  board 
of  directors.  An  opportunity  appears  to  have  been  given 
residents  of  the  state  to  subscribe  for  stock,  but  from 
some  cause,  with  the  exception  of  Davis  and  Kennard, 
none  availed  themselves  of  the  opportunity. 

At  this  meeting  a  board  of  directors  was  elected  and 
a  resolution  passed  to  open  negotiations  with  the  Sioux 
City  and  Pacific  Railroad  Company  for  a  consolidation. 

On  the  ninth  day  of  September,  1868,  officers  of  the 
corporation  were  elected  for  the  ensuing  year. 

On  the  fifteenth  day  of  September  of  that  year  the 
officers  of  the  two  companies  entered  into  an  agreement 
for  the  consolidation  of  the  two  companies,  which  was 
afterwards  ratified  by  the  stockholders.  It  is  shown  by 
the  testimony  that  $80,000  was  paid  on  subscriptions  to 
stock  of  the  North  Nebraska  Air  Line  Railroad  Com- 
pany. 

The  grading  was  completed  from  the  Missouri  river 
to  Fremont  and  the  track  laid  about  the  twenty-second 
of  February,  1869,  and  most  o^  the  grading  on  the  line 
from  Blair  to  De  Soto  was  done  in  the  winter  of  1868 
and  1869,  and  the  track  laid  during  the  following  sum- 
mer. In  regard  to  the  character  of  this  road  L.  Burnett, 
chief  engineer  of  the  S.  C.  &  P.  R.  R.,  testified  as  follows: 
^'Oak  and  pine  ties  were  used  on  this  branch  road; 
about  one-third  hard  wood  and  two-thirds  soft.  Pine  is  not 
as  good  as  oak,  but  is  used  on  most  roads  in  this  vicinity. 
There  were  2,640  ties  to  the  mile,  which  is  the  usual 
maximum  number.  Weight  of  iron  was  forty-five 
pounds  to  the  yard,  the  same  as  that  now  in  use  on  the 
Chicago  and  Northwestern.  This  was  part  of  a  lot  of 
iron  bought  for  the  Chicago  and  Northwestern  Com- 
pany. At  that  time  forty -five  pound  iron  was  in  general 
use  in  the  construction  of  western  roads.  The  iron  was 
in  ordinary  condition.     It  had  been  used  about  eight 
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months  before  on  ordinary  traffic.  It  was  sufficient  in 
(quantity  for  the  use  of  a  road.  It  is  in  use  now  along 
the  Sioux  City  and  Pacific  both  in  main  and  side  tracks. 
The  Omaha  and  Northwestern  had  no  difficulty  to  my 
knowledge  in  operating  the  road.  There  were  none  but 
ordinary  repairs  put  upon  it." 

As  to  the  location  of  a  line  west  from  De  Soto,  he 
testified  as  follows:  '^  I  am,  or  was  in  1868,  familiar 
with  the  character  of  the  country  for  a  few  miles  west  of 
De  Soto.  I  run  or  surveyed  two  or  three  lines  up  what 
is  known  as  Mill  creek,  which  is  the  nearest  point  to 
De  Soto  where  a  line  could  be  built  at  all.  In  my  opin- 
ion the  most  feasible  and  practicable  route  for  a  railroad 
from  De  Soto  to  Fremont  was  from  De  Soto  to  Blair, 
and  from  Blair  west  on  the  line  where  the  Sioux  City 
and  Pacific  Road  now  runs.  It  was  not  practicable  to 
run  a  line  directly  west  from  De  Soto  at  all." 

John  S.  Bo  wen  testified  that:  "The  surveys  were 
made  immediately  after  that  May  meeting  in  1868.  In 
my  judgment  the  most  practical  route  was  the  one  on 
which  the  road  was  built  from  De  Soto  to  Fremont.  The 
country  immediately  west  of  De  Soto  is  exceedingly 
rough  and  hilly,  and  impracticable  for  a  road  with  ordi- 
nary grades.  The  route  via  Mill  creek  was  considered 
and  found  to  be  impracticable  on  account  of  its  exceed- 
ing crookedness.  It  is  my  opinion  that  the  route 
adopted  by  way  of  Blair  was  the  only  possible  one    * 

*  *  *  The  location  of  the  road  from  De  Soto  to 
Blair,  as  it  was  afterwards  built,  was  approved  by  us 
and  the  other  incorporators  as  far  as  I  know.  With  the 
resident  corporators  of  the  county  I  was  in  frequent  con- 
sultation.  I  had  no  doubt  from  repeated  conversations 
with  Unthank,  Kennard,  Slader,  and  Davis,  that  they 
approved  it,  as  I  heard  no  dissent." 

In  May,  1868,  the  town  of  De  Soto  contained  about 
three  hundred  and  fifty  inhabitants.     The  town  of  Blair 
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was  laid  out  and  became  the  county  seat  of  Washington 
county  in  March,  1869.  Jesse  T.  Davis  testified  that 
"  in  September,  1868,  there  must  have  been  three  hun- 
dred and  fifty  inhabitants  in  De  Soto.  Since  that  time 
it  has  gradually  run  down  until  there  are  probably  not 
more  than  thirty  people  there  now.  The  main  business 
men  of  De  Soto  moved  to  Blair  when  it  was  started, 
and  went  into  business,  and  also  many  of  the  inhabi- 
tants." He  also  testified:  "  It  is  my  impression  that  if 
the  road  had  crossed  at  De  Soto,  and  had  been  construct- 
ed by  its  present  route,  the  result  would  have  been  sub- 
stantially the  same,  and  both  towns  would  have  been 
almost  as  they  are  now." 

C.  H.  Williard,  station  agent  at  Blair,  testified  that: 
"  The  company  never  ran  regular  trains  over  the  road 
from  Blair  to  De  Soto;  they  went  down  to  De  Soto  to 
get  wood  or  grain  when  requested,  but  never  carried 
passengers  over  that  part  of  the  road.  The  Omaha  and 
Northwestern  Railroad  Company  completed  their  road 
to  De  Soto  in  the  winter  of  1871  and  1872,  and  they  used 
the  Sioux  City  ^anch  to  De  Soto." 

In  December,  1869,  the  governor  and  secretary  of 
state  issued  a  patent  to  the  Sioux  City  and  Pacific  Rail- 
road Company  for  the  lands  in  controversy.  The  patent 
contains  the  following  recitals: 

"  WJiereas^f  by  an  act  of  the  legislature  of  the  state  of 
Nebraska,  approved  on  the  twentieth  day  of  June,  A.D. 
1867,  seventy-five  sections  of  the  public  lands  granted  to 
the  state  by  the  United  States  for  the  purpose  of  internal 
improvements,  as  provided  in  the  eighth  section  of  the 
act  of  congress  of  September  4, 1841,  were  ap])ropriated 
and  donated  to  the  Northern  Nebraska  Air  Line  Rail- 
road Company  to  aid  in  the  construction  of  its  road  from 
De  Soto,  in  Washington  county,  to  Fremont,  in  Dodge 
county;  and, 

'^  WhereaSj  the  said  Northern  Nebraska  Air  line  Rail- 
26 
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road  Company  has  become  consolidated  with  the  Sioux 
City  and  Pacific  Railroad  Company,  the  said  consoli- 
dated company  into  which  the  said  Northern  Nebraska 
Air  Line  Railroad  Company  by  such  consolidation  has 
been  merged,  being  known  and  described  as  the  Sionx 
City  and  Pacific  Railroad  Company,  of  which  consolida- 
tion of  the  two  said  companies  the  proper  evidence  has 
been  filed  in  the  office  of  the  secretary  of  state,  and  now 
remains  of  record  therein;  and, 

"  WhereaSj  the  whole  line  of  said  railroad  from  De 
Soto  to  Fremont  has  been  completed  by  the  Northern 
Nebraska  Air  Line  Railroad  Company  so  as  to  entitle 
it  to  receive  patents  from  the  state  for  tjie  said  seventy- 
five  sections  of  land  under  the  act  of  the  legislature 
aforesaid,  and  no  part  of  said  land  having  been  patented 
before  the  completion  of  the  entire  line;  and, 

"  Whereas^  the  governor,  secretary  of  state,  and  auditor 
have  selected  and  set  apart  for  the  use  of  said  railroad 
company,  and  to  aid  in  the  construction  of  said  railroad, 
seventy-five  sections  of  said  land  inuring  to  the  state 
under  the  act  of  congress,"  etc. 

On  the  twenty-first  day  of  May,  1874,  the  attorney 
general  commenced  an  action  against  the  defendants  in 
the  district  court  of  Dodge  county,  to  quiet  the  title  to 
certain  lands,  and  to  have  declared  null,  and  to  cancel  of 
record,  the  patent  above  referred  to. 

The  petition  alleges  that:  "The  said  lands  were 
thereupon  by  the  governor  of  the  state  of  Nebraska 
without  authority,  and  illegally,  deceived  by  the  false 
representations  of  said  Sioux  City  and  Pacific  Railroad 
Company,  or  purposely  entering  into  the  fraudulent 
plans  and  devices  thereof,  by  letters  patent  pretended  to 
be  conveyed  to  said  company  defendant,  which  letters 
patent  have  been  by  it  filed  for  record  and  appear  of 
record  at  pages  226-27,  book  "  G  "  of  the  record  of  deeds 
of  said  county  of  Dodge,  and  said  company  have  ever 
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since  claimed  and  assnmed  to  own  and  hold  said  lands 
by  virtue  thereof,  and  plaintiff  has  reason  to  believe  that 
the  other  defendants  herein  named  set  up  and  claim  an 
estate  in  and  to  some  portion  of  said  real  estate  adverse 
to  that  of  the  plaintiff,  claiming  under  and  through  the 
pretended  title  of  the  said  Sioux  Oity  and  Pacific  Rail- 
road Company.  But  the  plaintiff  claims  and  avers  that 
the  said  letters  patent  are,  and  at  and  from  the  date 
thereof  were,  of  no  force  or  effect;  of  which  all  of  the 
said  defendants,  as  well  as  the  Sioux  Oity  and  Pacific 
Railroad  Company,  were  bound  to  take  due  notice." 

The  defendants  severally  answered  the  petition  of  the 
plaintiff,  setting  up  various  defenses.  The  testimony 
was  taken  by  depositions.  On  the  hearing  of  the  cause 
a  decree  was  rendered  in  favor  of  the  plaintiff.  The 
cause  is  brought  into  this  court  by  appeal. 

Was  the  grant  to  the  North  Nebraska  Air  Line  Rail- 
road Company  a  grant  in  jyt*0B8enti  t 

In  Rutherford  v.  Greene^ %  heirSj  2  Wheat,  198,  the 
terms  of  the  grant  were:  ''Be  it  enacted  that  25,000 
acres  of  land  shall  be  allotted  for  and  given  to  Major 
General  Nathaniel  G-reene."  The  court  held  this  to  be 
an  absolute  donation,  not  of  any  specific  land,  but  of 
25,000  acres  when  they  shall  have  been  allotted. 

In  Veeder  v.  Ovffy^  3  Wis.,  502,  the  grant  was  in  the 
following  words:  ''  That  there  be  and  hereby  is  granted 
to  the  state  of  Wisconsin  on  the  admission  of  such  state 
into  the  union,  for  the  purpose  of  improving  the  navi- 
gation of  the  Fox  and  Wisconsin  rivers,  *  *  *  a 
quantity  of  land  equal  to  one-half  of  three  sections  in 
width,  on  each  side  of  the  said  Fox  river  and  the  lakes 
through  which  it  passes,"  etc.  It  was  held  that  ''  the 
location  of  the  lands  was  fixed  by  the  grant,  and  estab- 
lished as  the  alternate  sections  on  each  side  of  the  Fox 
river.  The  quantity  then  became  definite  and  the  loca- 
tion sufficiently  certain  for  the  purpose  of  legislation*  for 
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it  reqaired  only  the  ministerial  acts  of  selection,  ap- 
proval, and  survey,  to  render  the  specific  parcels  which 
would  fall  to  the  state  or  the  United  States  certain  and 
definite." 

In  Doll  v.  Meador^  16  Cal.,  315,  it  was  held  that  the 
words,  '*  there  shall  be  and  hereby  is  granted,"  operated 
to  vest  the  specific  quantity  of  land  granted,  although 
the  selection  and  location  were  to  be  made  afterwards. 

In  Strong  v.  Lehraer^  10  Ohio  State,  98,  the  grant  was 
as  follows:  "  That  there  be  and  are  hereby  granted  to 
the  state  of  Ohio,  500,000  acres  of  land  owned  by  the 
United  States  within  said  state,  to  be  selected  as  herein- 
after directed,"  etc.  It  was  held  that  these  words  con- 
stitute a  present  grant,  and  only  require  an  identifica- 
tion of  the  lands  granted.  To  the  same  effect:  Johnson, 
V.  jBalloUj  28  Mich.,  879.  Branch  v.  Mitchdly  24  Ark., 
431.  Little  V.  Watson,  32  Me.,  214.  Sneed  v.  Ward,  5 
Dana  (Ky.),  187.    Allison  v.  Half  acre,  11  Iowa,  450. 

In  French V.  Fyam,,  93  U.  S.,  170,  the  court  say:  «  This 
court  has  decided  more  than  once  that  the  swamp  land 
act  was  a  grant  va  prcsseniij  by  which  the  title  to  those 
lands  passed  at  once  to  the  state  in  which  they  lay,  ex- 
cept as  admitted  after  its  passage.  The  patent,  there* 
fore,  which  is  the  evidence  that  the  lands  contained  in  it 
had  been  identified  as  swamp  lands  under  that  act,  re- 
lates back  and  gives  certainty  to  the  title  of  the  date  of 
the  grant."  See  also  Van  ValkenJmrgh  v.  McClovdy  21 
Cal.,  330. 

In  Schulmbv/rg  v.  Harriman,  21  WaU,  63,  it  is  held 
that  unless  there  are  clauses  in  a  statute  restraining  the 
operation  of  words  of  present  grant,  these  must  be  taken 
in  their  natural  sense  to  import  an  immediate  transfer 
of  title,  although  subsequent  proceedings  may  be  re- 
quired to  give  precision  to  that  title  and  attach  it  to 
specific  tracts.  It  was  also  held  that  the  right  to  restore 
the  reserved  rights  of  the  grantor  in  case  of  a  public 
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grant,  must  be  asserted  by  judicial  proceedings  author- 
ized by  law,  or  by  legislative  assertion  of  ownership  of 
the  property  for  breach  of  the  condition. 

In  a  grant  or  conveyance  the  words,  "  give,  bargain, 
sell,  or  convey,"  cover  almost  any  form  of  conveyance, 
whether  at  common  law  or  under  the  statut^e  of  uses. 
Hot  does  the  use  of  the  wrong  tense,  as  ^^  has  given  and 
granted,"  instead  of  "  do "  or  "  does  give  and  grant," 
make  any  difference.  Pierson  v.  Ai^mstrong^  1  Iowa, 
282.    2  Washburn  on  Real  Property,  378. 

In  the  case  at  bar  the  language  of  the  act  is  that: 
"  Seventy-five  sections  of  the  public  lands  *  *  * 
be  and  the  same  is  hereby  appropricUed  and  donated?'* 
The  word  "  appropriate  "  means  to  set  apart  for,  or  as- 
sign to,  a  particular  person  or  use  in  exclusion  of  all 
others.    (Law)  To  alienate.    Webster's  Diet.,  68. 

The  word  "  donate  "  means  to  give,  generally  for  a 
specific  object;  to  bestow  freely;  to  grant.     Id.,  404. 

These  are  clearly  words  making  a  grant  inprcBsenti 
for  the  purpose  specified,  the  work  to  be  completed 
within  the  period  prescribed  by  the  act.  No  case  has 
been  referred  to  by  the  appellee,  holding  that  these 
words  do  not  create  a  present  grant,  and  I  think  no  such 
case  can  be  found. 

In  Koenif  v.  The  O.  <&  N.  W.  B.  R,  Co.,  3  Neb., 
382,  it  was  held  that  a  grant  from  the  state,  accepted  by 
a  railroad  company,  was  in  the  nature  of  a  contract,  and 
within  the  letter  and  spirit  of  the  constitution. 

There  is  nothing  in  the  record  to  show  that  the  Sioux 
Oity  Company  in  the  absence  of  this  grant  of  land,  in- 
tended to  run  their  road  by  way  of  Blair  to  Fremont, 
while  it  is  clearly  shown  that  in  consequence  of  this 
grant,  the  road  was  constructed  from  De  Soto  to  JBlair, 
which  all  the  testimouv  shows  to  have  been  the  most 
feasible  and  practical  route.  A  continuous  line  was 
thus  secured  between  Fremont  and  De  Soto.    There  is 
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not  a  particle  of  testimony  tending  to  show  that  this  ar- 
rangement was  not  entered  into  in  good  faith,  and  the 
fact  that  men  like  Judges  Bo  wen  and  Davis,  original 
incorporators  in  the  North  Nebraska  Company,  were 
satisfied  with  the  arrangement,  shows  that  they  regarded 
it  as  having  been  entered  into  in  good  faith,  and  within 
the  scope  and  spirit  of  the  act.  The  location  of  the  town 
of  Blair  caused  the  abandonment  of  the  town  of  De 
Soto;  the  town  site  of  Blair  being  much  more  eligible 
than  that  of  De  Soto,  and  its  advantages  for  business, 
superior.  But  this  furnishes  no  excuse  to  the  railroad 
company  for  ceasing  to  operate  its  road  or  for  taking  up 
its  track  from  Blair  to  De  Soto.  The  conditions  of  the 
grant  were  that  the  road  should  be  built  and  operated 
from  De  Soto  to  Fremont,  and  the  fact  that  the  opera- 
tion of  the  road  is  unprofitable  furnishes  no  excuse 
whatever  for  the  failure  to  comply  with  the  conditions 
of  the  grant,  and  the  state  may  compel  a  compliance 
with  the  terms  of  the  contract  by  mandamus  or  other 
appropriate  remedy.  If,  as  in  this  case,  a  portion  of  the 
line  has  become  valueless  by  reason  of  the  location  of 
another  line  in  its  immediate  vicinity,  the  legislature 
undoubtedly  may,  upon  such  terms  as  may  be  just,  grant 
•  relief,  provided  it  does  not  affect  vested  rights. 

The  petition  in  this  case,  although  containing  but  a 
single  count,  was  drawn  with  evident  intention  of  en- 
forcing a  forfeiture  of  the  grant,  and  almost  the  entire 
testimony  is  directed  to  that  point;  as  it  is  apparent  that 
the  action  of  forfeiture,  having  been  instituted  before 
seven  years  had  elapsed  from  the  time  of  the  passage 
of  the  act  making  the  grant,  is  premature,  and  that  por- 
tion of  the  case  is  abandoned  by  the  state.  The  only 
ground,  therefore,  upon  which  relief  is  sought  or  can  be 
granted,  if  granted  at  all,  is  under  the  statute  to  quiet 
title. 

Section  one  of  ^'  An  act  to  quiet  title  to  real  estate," 
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approved  February  24,  1878,  provides:  "That  an  ac- 
tion may  be  brought  and  prosecuted  to  a  final  decree, 
judgment,  or  order,  by  any  person  or  persons,  whether 
in  actual  possession  or  not,  claiming  title  to  real  estate, 
against  any  person  or  persons  who  claim  an  adverse 
estate  or  interest  therein,  for  the  purpose  of  determining 
such  estate  or  interest^  and  quieting  the  title  to  said  real 
estate." 

Independently  of  the  statute,  the  powers  of  a  court  of 
equity  are  only  invoked  when  either  many  persons  as- 
sert titles  adverse  to  that  of  the  plaintiflT,  or  when  one 
person  has  repeatedly  asserted  his  single  title  by  succes- 
sive legal  actions,  all^  of  which  have  failed.  In  either 
case  the  object  of  the  suit  is  to  settle  the  whole  contro- 
versy in  one  action.  Eldridge  v.  Hilly  2  Johns.  Ch.,  281. 
Tenham  v.  HehreH,  2  Atk,,  488.     Willard's  Eq.,  323. 

Id  order  to  maintain  the  action  the  plaintiff  must, 
jirHty  have  been  in  possession  for  some  considerable  time, 
and  it  must  appear  that  his  rights  are  contested  by 
numerous  parties,  either  in  the  same  or  upon  distinct 
rights;  OTySecondy  the  plaintiff  must  have  established  his 
right  by  repeated  trials  at  law,  and  is  nevertheless  in 
danger  of  further  litigation  by  parties  who  controvert* 
that  right.    Willard's  Eq.,  323. 

In  Tlimnaa  v.  WhUcy  2  Ohio  State,  648,  it  was  held 
that  under  the  statute  the  plaintiff  must  have  both  the 
legal  title  and  possession,  to  maintain  a  bill  quia  timet. 
See  also  Ha/rvey  v,  Jones  <&  Eatony  1  Disney,  65. 

A  party  in  possession  having  the  legal  title,  may  in- 
stitute an  action  under  the  statute  to  quiet  that  title 
against  a  pretended  claim.  The  right  to  file  the  bill  de- 
pends on  the  existence  of  a  legal  title  superior  to  any  in 
the  claim  of  the  defendant.  Douglass  v,  Scott y  6  Ohio, 
194. 

In  Collins  v.  CollinSy  19  Ohio  State,  468,  it  was  held 
that  a  party  in  possession  could  not  maintain  an  action 
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against  persons  claiming  a  remainder  therein,  contingent 
upon  the  death  of  the  plaintiff  without  issue. 

Section  557  of  the  Ohio  code  is  as  follows:  "  An  action 
may  be  brought  by  any  person  in  possession  by  himself 
or  tenant  of  real  property,  against  any  person  who  claims 
an  estate  or  interest  therein,  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  estate  or  interest." 

Whatever  the  rule  may  be  as  to  a  party  in  actual 
possession,  it  is  clear  that  a  party  not  in  possession  must 
possess  the  legal  title,  in  order  to  maintain  the  action. 

Section  fourteen,  article  three,  of  the  constitution  of 
1867,  provided  that:  ^^  All  grants  and  commissions  shall 
be  issued  in  the  name  and  by  the  authority  of  the  state 
of  Nebraska,  sealed  with  the  great  seal,  signed  by  the 
governor,  and  countersigned  by  the  secretary  of  state." 
A  patent  thus  issued  in  pursuance  of  an  express  grant, 
is  not  void  upon  its  face,  and  passes  the  legal  title. 
It  may  be  impeached  for  fraud,  or  set  aside  for  other 
sufficient  cause,  but  cannot  be  assailed  collaterally.  The 
plaintiff  cannot  obtain  indirectly  what  cannot  be  done 
directly.  If  an  action  to  secure  a  forfeiture  of  the  grant 
is  premature,  then  the  facts  set  forth  in  the  petition  and 
proved  on  the  trial  do  not  in  this  form  of  proceeding  au- 
thorize the  interference  of  the  court.  There  is  no  alle- 
gation in  the  petition  that  the  company  is  insolvent,  or 
anything  to  show  that  the  state  will  suffer  by  waiting 
until  the  period  of  seven  years  had  elapsed  from  the 
time  of  making  the  grant.  The  defendant,  unless  re- 
lieved by  the  legislature,  must  conform  to  the  terms  and 
conditions  of  the  grant,  and  the  entire  line  must  be  kept 
in  running  order  and  operated.  But  as  proceedings  to 
quiet  title  cannot  be  maintained  upon  the  facts  stated  in 
the  petition,  and  proved  on  the  trial,  the  judgment  of 
the  district  court  is  reversed  and  the  case  dismissed 
without  prejudice. 

JlTDGBCSNT  AOOOBDINOLT. 


APRIL  TERM,  1878.  877 

The  State,  ex  rel.  Hahn,  y.  Hardy. 

The  State  of  KsBBAaEA,  bx   bel.  Leopold  Hahn,  v. 
H.  W.  Habdt,  Matob  op  the  City  of  Lincoln,  and^ 

OTHERS. 

1.  City  Ordinances.  The  fact  that  certain  proyisions  of  a  city 
ordinance  are  void,  does  not  authorize  the  court  to  declare  void 
those  provisions  which  relate  to  the  proper  subjectmatterof  the 
ordinance,  when  they  are  distinct  and  separate  from  those  which 
are  void  and  useless.  In  such  case  those  provisions  which  are 
valid  must  stand  as  the  law,  while  the  others  must  be  treated 
as  inoperative  and  of  no  effect 

5.    -:    PUBLICATION  OF.    When  one  week's  publication  of  a 

city  ordinance  is  required,  one  publication  of  such  ordinance 
fills  the  requirements  of  the  law. 

8.  Iiiquor  Selling.  It  is  the  province  of  the  legislature  to  regu- 
late the  sale  of  malt,  spirituous,  and  vinous  liquors,  and  to  fix 
the  price  of  a  license  to  sell  the  same ;  and  the  remedy  for  a  re- 
duction of  the  price  so  limited  and  prescribed  by  legislative 
authority,  is  by  application  to  the  legislature  itself  and  not  to 
the  courts. 

Obioinal  application  for  mandamus. 

C.  0.  Whedon  and  Ha/rwood  &  AmeSj  for  relator. 

Lamby  Billingsley  <k  Lambertsony  and  QaUy  <&  Abbott^ 
for  the  respondents. 

Gantt,  Ch.  J. 

This  is  an  application  for  a  writ  of  mandamus  to  be 
directed  to  the  proper  authorities  of  the  city  of  Lincoln, 
naming  them,  to  compel  them  to  issue  to  the  relator  a 
license  to  sell  malt,  spirituous  and  vinous  liquors,  for  one 
year,  within  the  incorporated  limits  of  said  city,  upon 
payment  of  three  hundred  and  twenty-five  dollars  there- 
for. It  seems  that  in  June,  1871,  the  city  council  by  ordi- 
nance fixed  the  price  of  such  license  at  $325;  and  that 
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on  the  thirtieth  of  July,  1877,  the  city  council  passed  an 
ordinance  fixing  the  price  of  the  license  at  one  thousand 
dollars,  and  repealed  all  ordinances  inconsistent  with 
this  last  one.  The  city  authorities  demanded  of  the  re- 
lator the  payment  of  one  thousand  dollars  for  the  license, 
under  the  ordinance  of  1877;  but  fhe  relator  tendered 
the  payment  of  the  $325  for  the  same,  under  the  ordi- 
nance of  1871,  and  submits  that  the  ordinance  of  1877 
is  void,  for  the  alleged  reason  that  the  same  was  not 
published  as  required  by  law  for  the  period  of  one  week, 
within  one  month  after  the  same  purports  to  have  been 
passed;  that  it  is  inconsistent  with  and  repugnant  to 
the  laws  of  this  state,  and  was  j)assed  without  any  au- 
thority in  law,  and  that  it  is  unreasonable  and  prohibi- 
tory, and  in  effect  prohibits  the  transaction  of  a  lawful 
business,  and  therefore  the  only  ordinance  now  in  force 
is  that  of  1871. 

The  power  of  the  city  authorities  to  grant  and  issue  a 
license  for  the  sale  of  malt,  spirituous,  and  vinous 
liquors,  is  derived  solely  from  chapter  29,  part  III,  of 
the  Revised  Statutes,  of  1866  (Gen.  Stat.,  851),  and  not 
from  the  '^  Act  to  incorporate  cities  of  the  second  class 
and  to  define  their  powers,"  All  the  powers  and  duties 
which  by  this  chapter  devolve  upon  the  county  commis- 
sioners, shall  belong  to  and  be  exercised  by  the  proper 
authorities  of  the  city,  within  the  incorporated  limits 
thereof;  and  they  are  empowered  to  pass  the  neces- 
sary ordinance,  decree,  or  order  to  carry  out  the  intent  of 
the  chapter — that  is,  to  determine  what  municipal  offi- 
cer shall  receive  the  petition,  file  the  bond  and  receipt, 
and  issue  the  license  as  in  section  five  hundred  and  sev- 
enty-two required.  This  chapter  also  provides:  "  That 
incorporated  cities  and  towns  may  require  such  addi- 
tional sum  to  be  paid  for  license  under  this  chapter  as 
to  them  may  se^m  best,  not  to  exceed  one  thousand  dol- 
lars."   The  main  question  presented  for  consideration 
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is,  whether  the  ordiDance  of  1877  contains  provisions, 
not  dependent  on  others,  but  complete  in  themselves  and 
capable  of  being  execnted  in  carrying  out  the  intent  of 
chapter  29  aforesaid. 

This  ordinance  provides  that  the  applicant  shall  file 
his  petition  with  the  city  clerk;  that  he  shall  at  the  same 
time  file  with  the  city  clerk  his  bond  in  the  sum  of  five 
thousand  dollars,  with  two  good  and  sufiicieut  sureties, 
to  be  approved  by  the  council;  that  before  such  license 
shall  be  delivered  the  applicant  shall  pay  into  the  city 
treasury  the  sum  of  one  thousand  dollars,  and  take  the 
treasurer's  receipt  for  the  same  in  duplicate  and  file  the 
same  with  the  clerk;  that  whenever  the  petition  Yor  a 
license  has  been  granted  and  the  required  bond  ap- 
proved by  the  council,  and  the  treasurer's  receipt  has 
been  filed  with  the  city  clerk,  the  said  clerk  shall  issue 
to  such  applicant  a  license  for  the  sale,  for  the  term  of 
oi^  year,  in  some  particular  place  or  building  in  said 
city,  to  be  described  in  said  license,  of  malt,  spirituous 
and  vinous  liquors. 

These  provisions  are  distinct  and  independent  in  them- 
selves, and  they  contain  all  that  is  necessary  to  be  pro- 
vided by  ordinance,  together  with  the  powers  conferred 
and  duties  enjoined  by  the  statute,  to  constitute  a  com- 
plete system,  which  in  all  respects  is  amply  operative  in 
carrying  out  the  intent  of  the  license  law.  Hence  all 
other  provisions  of  the  ordinance  may  be  stricken  out  as 
void;  and  unquestionably  most  of  them  are  void,  but 
this  fact  does  not  authorize  the  court  to  declare  void 
those  provision^  which  relate  to  the  proper  subject 
matter  of  the  ordinance,  when  they  are  distinct  and 
separable  from  those  which  are  void  and  useless. 

It  is  said,  in  the  construction  of  a  statute,  that:  *'  The 
forms  observed  in  passing  it  may  be  sufiicient  for  some 
of  the  purposes  sought  to  be  accomplished  by  it,  but  in- 
sufficient for  others.     Whether  certain  parts  of  a  statute 
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must  be  adjudged  void  because  of  their  association  with 
such  as  are  void,  must  depend  upon  a  consideration  of 
the  object  of  the  law,  and  in  what  manner  and  to  what 
extent  the  unconstitutional  portion  affects  the  others, 
for  it  would  be  inconsistent  with  constitutional  law  to 
adjudge  enactments  void,  because  they  are  associated  in 
the  same  act,  but  not  dependent  on  others  which  are  un- 
constitutional. The  constitutional  and  unconstitutional 
provisions  may  be  contained  in  the  same  section,  and 
yet  be  distinct  and  separable,  so  that  the  first  may  stand 
though  the  last  fall.  The  point  is  not  whether  they  are 
contained  in  the  same  section,  for  the  distribution  into 
sections  is  purely  artificial;  but  whether  they  are  essen- 
tially and  inseparably  connected  in  substance."  Oooley 
Const.  lim.,  176, 177. 

It  is  admitted  there  was  one  publication  of  the  ordi- 
nance in  a  newspaper  published  within  the  time  re- 
quired. This  publication  fills  the  requirement  of  the 
law.  It  is,  however,  alleged  that  the  ordinance  is  un- 
reasonable and  prohibitory.  It  is  said  that  ^^  the  popu- 
lar understanding  of  the  word  license  undoubtedly  is  a 
permission  to  do  something  which  without  the  license 
would  not  be  allowable  *  *  this  is  the  legal  mean- 
ing ";  or,  as  in  Chilvera  v.  People^  11  Mich.,  48,  it  is  to 
confer  a  right  that  does  not  exist  without  a  license. 

In  BuTch  V.  Sa/varmahy  42  Geo.,  596,  598,  it  is  said 
that:  ^^The  license  fee  for  retailing  liquors  is  in  no 
proper  sense  a  tax.  Its  object  is  not  to  raise  revenue. 
It  has  for  many  years  been  thouglit  that  this  business 
was  one  dangerous  to  the  public  peace  and  public  morals, 
and  it  has  been  the  uniform  practice  of  the  country  to 
subject  it  to  regulation,  require  license  from  some  pub- 
lic functionary  before  it  is  engaged  in,  and  to  prescribe 
as  a  crime  the  pursuit  of  it  without  a  license.  The 
license  is  part  of  the  public  regulations  of  the  country, 
and  the  fee  is  intended  rather  to  prevent  the  indiscrimi- 
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nate  opening  of  such  establishments  than  to  raise  the 
revenue  by  taxation."  Such  being  the  nature  and  char- 
acter of  the  business,  under  the  law,  it  is  the  province  of 
the  legislature  to  regulate  it,  and  to  fix  the  price  of  the 
license  at  such  sum  as  that  body  may  deem  best  calcu- 
lated to  restrain  its  dangerous  consequences  ^^to  the 
public  peace  and  public  morals."  The  price  fixed  by 
the  ordinance  is  within  the  limits  prescribed  by  the 
statute,  and  the  remedy  for  a  reduction  of  this  price  is 
by  application  to  the  legislature  of  the  state  and  not  to 
the  courts. 
The  writ  of  mandamus  must  be  denied. 

"^UDGMBNT  AOOOBDmOLT. 


William  O.  Ellis  and  othbbs,  appkllauts,  v.  Petes  J. 

Kabl  and  othbbs,  appellees. 

1.  Judges  of  District  Courts:  jttbibdictiok  of  at  ghax. 
BBB8.  The  Judges  of  the  several  district  courts,  as  such,  have 
no  inherent  authority  at  chambers  whatever,  but  only  such  as 
the  statutes  give  to  them. 


7 

8811 

8 

48G 

U 

689 

18 

8fiO 

7 

381 

31 

100 

7 

381 

96 

83a) 

7 

381 

41 

609 

7 

381 

f44 

364 

7 

381 

51 

619 

64 

6H0 

7    381 
f61    147 


2.  When  a  Judge  May  Grant  an  Injunction  Out  of  His  ^  g| 
Own  District.  A  district  Judge  may  grant  a  temporary 
order  of  injunction  in  an  action  out  of  his  own  district,  but  he 
can  do  so  only  when  the  office  of  judge  in  such  district  is  va- 
cant, or  where  it  is  shown  that  the  judge  thereof  is  absent  or 
from  some  cause  is  unable  to  act 

8.  Be-Location  of  County  Seat:  jubisdiction  of  couhtt 
commissioners  is.  The  act  of  1875,  for  the  re-location  of 
county  seats,  gives  to  the  board  of  county  commissioners  exclu- 
sive authority  to  receive  petitions  for  that  purpose,  and  also,  in- 
cidentally, to  determine  whether  the  signatures  to  such  petitions 
are  genuine,  and  of  persons  authorized  to  sigu  them.  And  when, 
in  the  exercise  of  this  jurisdiction,  the  commissioners  receive  a 
petition  for  the  re-location  of  a  county  seat,  and  judge  it  to  be 
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in  all  respects  aafflcient,  and  call  an  election  accordiaglj,  do 
objection  being  interposed  eillierto  ILe  petition  or  to  the  action 
of  the  commission  era  until  afler  the  election  has  been  held  aod 
the  result  declared,  it  is  too  late  to  question  Ihe  aufficienc;  of 
the  petition;  and  an  injunction  to  reBtrala  the  remoTttI  of  the 
coun^  offleea  to  the  new  coun^  seat,  on  the  ground  that  such 
petition  did  not  conform  to  the  requirements  of  Uie  iaw,will  not 
be  granlod. 
4.  :  -.    The  proper  place  to  ralaequeBtionsconceming 

the  aufflciencf  of  a  petition  for  the  re-iocation  of  a  county  ^>-'at 
\a  before  the  commlssionera  themselves;  and  If  no  objection  be 
made  there,  the  parly  complaining  not  being  prevented  from  bo 
doing,  equity  will  not  interfere  to  prevent  a  removal,  conform- 
ably with  Ihe  result  of  the  election,  because  of  defects  in  the 
petition. 
6.    SleotiOD  on  Queatioii  of  Be-Itooatioo :    hotice  op.    In 
□rderinx  un  election  on  the  question  of  Ihe  re-location  of  a 
county  -seat,  thirty  daya  notice  is  required.     But  even  if  the 
notice  be  for  a  less  time  than  this,  a  court  of  equity  will  not, 
for  this  reason  alone,  declare  the  election  void  at  the  suit  of  a 
par^  who  participated  thereia,eapecial]f  where  it  is  not  shown 
tiOci  a  dlH'erent  result  would  probably  have  been  obtained  if  the 
full  statutory  notice  had  been  given. 
Action  in  eqnity.     Heard  in  the  district  court  for 
Saline  county,  npon  demarrer  to  the   petition,  before 
Wkaveb,  J.,  who  sustained  the  same  and  entered  jndg- 
mcn*  ftianiieeitig  thfl  caae.     PJaintiffs  appeal. 

Seteione,  Lamh,  BiUiriggley  <&  Lamberlson, 
rdt  aod  E.  E.  Brown,,  for  appellants. 

contended  that  the  commissioners  bavin^f 
decided  that  the  petition  was  snffioiont,  that 
g  is  conclusive.  This  proposition  is  not  sna- 
the authorities.  BoUon.  v.  Jacks,  6  Robert 
6.  Browne  v.  Mayor  of  N.  T.,  3  Hun.,  885. 
iller,  62  Barb.,  430,  43.  Sheldon  v.  Newton, 
).  Supposing  they  had  found  that  a  petition 
led  or  signed,  when  in  fact  none  had,  wotdd 
inclusive?  We  apprehend  not.  When  the 
9   of  inferior  tribunals  fiet  forth   the  &ct6 
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necessary  to  give  jurisdiction,  they  may  be  disproved 
and  the  proceedings  avoided  by  parol  evidence.  Clarke 
V.  HolmeSy  1  Douglas,  Mich.,  390.  Denning  v.  Corwin^ 
11  Wend.,  648.  Borden  v.  Fitch,  16  Johns.,  121.  Bar- 
rington  v.  The  People,  6  Barb.,  607.  People  v,  Cassell, 
5  Hill.,  164.  Walker  v,  Mozeley,  5  Denio,  102.  Cooper 
V.  Sunderland,  3  Iowa,  126. 

■ 

II.  There  was  no  waiver  of  notice  in  this  case. 
Neither  could  there  be.  There  is  an  important  distinc- 
tion to  be  observed  between  general  and  special  elec- 
tions. The  time,  place,  and  manner  of  holding  the 
former  being  fixed  by  law,  the  electors  must  take  notice 
of  them,  and  as  to  such  elections  the  statutory  require- 
ments of  giving  notice  by  public  proclamation  may  be 
and  are  regarded  as  directory  only.  But  in  the  case  of 
special  elections,  where  no  time  is  fixed  by  law  for  the 
holding  of  the  same,  and  is  to  be  determined  by  the  offi- 
cers calling  the  same,  the  statute  becomes  mandatory, 
and  public  notice  must  be  given  of  the  same  for  the 
length  of  time  required  by  the  statute.  In  the  case  of 
The  People,  ex  rel  Darnell,  v.  Hamilton  County,  3 
Neb.,  244,  it  was  held  to  be  "  an  imperative  requirement 
in  an  election  for  the  removal  of  a  county  seat,  that  the 
notice  thereof  should  in  all  respects  conform  to  the  law 
authorizing  such  elections."  Neither  is  there  an  estop- 
pel in  the  case.  The  election  was  irregular  for  want  of 
notice.  "  Majorities  go  for  nothing  at  an  irregular 
election;  they  are  not  even  regarded  as  majorities,  for 
it  is  the  right  of  orderly  citizens  to  stay  away  from  such 
elections,  and  if  every  voter  votes  it  has  no  effect." 
Commonwealth  v.  Baxter,  35  Pa.  St.,  263.  State  v. 
Alhin,  44  Mo.,  346.  PeopU,  ex  rel.  v.  Roaborough,  14 
Cal.,  181.  Dillon  on  Corporations,  Ist  Ed.,  §  136.  Peo- 
ple V,  Porter,  6  Cal.,  27.  People,  ex  rel.  v.  Weller,  11 
Cal.,  49.      Wendel  v.  Durhvn,  26  Wis.,  890-2. 
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In  reply  to  the  point  first  made  by  the  defendants  that 
^'  the  plaintiffs  have  not  shown  such  an  interest  in  the 
matter  in  controversy  as  will  enable  them  to  maintain 
the  action,"  we  say  the  same  is  not  well  taken  in  prin- 
ciple, neither  is  it  sustained  by  the  weight  of  authority. 
Dill,  on  Incorporations,  1st  Ed.,  Sees.  731,  732,  733, 
734:,  736.  Collins  v.  Ripley j  8  la.,  131.  Rice  v.  Smithy 
9  la.,  578.  New  London  v.  Bravnardj  22  Conn.,  652. 
Scofield  V.  School  Dist.^  27  Cbnn.,  499.  Ferret  v. 
Sharm,  34  Conn.,  105.  Mayer  cfe  Co.  v.  Porter^  18  Md., 
285,  301.  Mayer  v.  Choehan^  30  Md.,  436.  Mayer  v. 
Gill,  31  Md.,  375,  392.  Merrill  v.  Plavnfield,  45  N. 
H.,  126.  Douglas  v.  Mayer,  18  Cal.,  644.  Corns,  of 
Clay  Co.  V.  Markle,  46  Ind.,  97,  103.  14  Kan.,  381. 
Id.,  18.  4  Neb.,  413.  Colbum  v.  Mayer,  <&c.,  A.  L.  R., 
March  No.,  1878,  p.  191.  Also  see  notes  1  and  2  on 
page  172,  of  remedies  and  remedial  rights,  where  there  is 
a  full  collection  of  all  the  authorities  upon  the  question. 

Hastings  cfe  McGHmMe,  and  Mason  cfe  Whedon,  for 
appellees. 

The  plaintiffs  have  not  shown  such  an  interest  in  the 
matter  in  controversy  as  will  enable  them  to  maintain 
the  action.  The  plaintiff  must  have  a  vested  right, 
either  legal  or  equitable,  which  may  be  greatly,  if  not 
irreparably  affected  by  the  act  sought  to  be  restrained. 
DooliMle  V.  Supervisors,  18  TS.  Y.,  155.  Roosevelt  v. 
Draper,  23  N.  Y.,  318.  The  Corporation  v.  Mopes,  6 
Johns.  Ch.,  45.     Craft  v.  Jackson  County,  5  Kan.,  518. 

The  statute  providing  for  the  re-location  of  county 
seats,  laws  of  1875,  page  159,  invested  the  board  of 
county  commissioners  with  authority  to  receive  the  peti- 
tion of  those  who  were  desirous  of  re-locating  the  coun- 
ty seat,  and  to  pass  upon  the  sufficiency  of  the  petition, 
and  whether  the  requisite  number  of  electors  had  signed 
the  same,  and  if  the  plaintiffs  were  aggrieved  by  the  de- 
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cision  of  the  board  they  must  resort  to  some  one  of  the 
methods  pointed  out  by  the  statute  to  review  the  de- 
cision, and  cannot  attack  it  collaterally.  Broom's  Legal 
Maxims,  4th  edition,  325.  State  v.  SneUmiy  16  Ind., 
29.  Baker  v.  Supervisors^  40  la.,  226.  Clark  v.  Day- 
ton,  6  Neb.,  192.  Brovm  v.  Otoe  Co.^  6  Neb.,  111. 
Vom,.  of  Kiiox  Co.y  Ind.^  v,  Aspinwall^  21  Harvard, 
530.  Byam,  v.  Varga^  87  Iowa,  78,  West  v.  WhUtaker^ 
37  Iowa,  598.     12  Wheaton,  19, 

Laxb,  J. 

This  is  an  appeal  from  the  district  court  for  Saline 
county.  The  action  was  brought  in  that  court  against 
the  defendants,  the  county  officers  of  that  county,  to  en- 
join them  from  removing  their  respective  offices  from 
Pleasant  Hill,  the  former  county  seat,  to  Wilbur,  the 
place  to  which  it  had  been  declared  removed  by  a  vote 
of  the  county. 

The  conclusion  at  which  we  have  arrived  makes  it 
really  unnecessary  to  notice  but  the  single  question 
raised  by  the  demurrer  of  whether  the  petition  states  a 
cause  of  action;  but,  inasmuch  as  an  important  question 
of  practice  respecting  the  power  of  the  several  judges  of 
the  district  courts  to  grant  injunctions,  in  cases  brought 
in  each  other's  districts,  is  properly  raised,  we  have 
thought  it  best  not  to  overlook  it 

Saline  county,  the  one  in  which  the  action  was 
brought,  is  in  the  first  judicial  district,  and  is  presided 
over  by  the  Hon.  A.  J.  "Weaver,  judge.  The  record 
shows  that  when  the  petition  was  about  to  be  filed  it 
was  presented  to  Judge  Pound  of  the  second  district, 
who,  without  any  showing  of  inability  on  the  part  of 
Judge  Weaver  to  act,  allowed  a  temporary  injunction  as 
prayed.  The  controling  statute  on  this  subject  is  Sec. 
55,  page  261,  GFen.  Statutes,  which  provides  that: 
<<  Whenever  a  vacancy  shall  occur  in  the  office  of  dis- 
27 
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trict  judge,  in  any  district  in  this  state,  or  whenever  it 
shall  appear  bj  affidavit  to  the  satisfaction  of  any  dis- 
trict judge  in  the  state  that  the  judge  of  any  other  dis- 
trict is  unable  to  act,  on  account  of  sickness,  interest,  or 
absence  from  the  district,  or  from  any  other  cause,  the 
judge  to  whom  application  may  be  made,  shall  have 
power  to  make  any  order,"  etc.,  "  which  the  judge  of 
such  district  could  make  or  do,"  etc. 

Under  the  constitution,  the  judges  of  the  district 
courts,  as  such,  have  no  inherent  judicial  authority  at 
chambers  whatever.  Sec.  23,  Art.  VI,  provides  that: 
^^The  several  judges  of  the  courts  of  record  shall  have 
such  jurisdiction  at  chambers  as  may  be  provided  by 
law."  By  Sec.  262  of  the  code  of  civil  procedure,  it  is 
enacted  that:  ^^The  injunction  may  be  granted  at  the 
time  of  commencing  the  action,  or  at  any  time  after- 
wards, before  judgment,  by  the  supreme  court  or  any 
judge  thereof,  the  district  court  or  aivy  judge  thereof ^'^ 
etc.  This  is  one  of  the  provisions  "  hy  Iww^^  contem- 
plated by  the  section  of  the  constitution  just  quoted. 

It  is  contended  by  plaintiffs'  counsel  that  this  section 
is  quite  comprehensive  enough  to  authorize  any  district 
judge  to  grant  temporary  injunctions  throughout  the 
state,  no  matter  whether  the  judge  of  the  court  in  which 
the  action  is  brought  be  absent  from  his  district,  or 
otherwise  incapacitated  to  act  or  not.  But,  even  inde- 
pendently of  section  55,  from  which  we  have  quoted 
above,  we  do  not  think  that  the  language  here  employed 
warrants  this  construction.  The  words,  ^Hhe  district 
court,  or  any  judge  thereof,"  clearly  refer  alone  to  the 
particular  court  in  which  the  action  is  brought,  and  to 
the  judge  having  for  the  time  being  jurisdiction  within 
that  district.  Ordinarily  this  would  be  the  judge  of  that 
judicial  district,  and,  but  for  section  55,  it  could  be  no 
other.  The  jurisdiction,  however,  which  this  latter  sec- 
tion confers,  is  conditional  only,  not  general.    It  can  be 
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properly  exercised  in  a  district  where  the  ofiSoe  of  judge 
is  vacant,  or  when  it  is  shown  that  the  judge  of  a  dis- 
trict is  absent,  or  from  any  other  cause  unable  to  act  if 
applied  to.  But  if  the  judge  of  one  district  assume  to 
act  in  a  cause  pending  in  another,  where  no  such  disa- 
bility or  absence  exists,  such  act  would  be  unauthorized 
and  void;  and  so  we  find  the  act  of  Judge  Pound,  in 
granting  the  temporary  injunction  in  this  case,  to  have 
been.  The  two  sections  of  the  statutes  from  which  we 
quote  are  not  in  conflict  with  each  other,  and  must  be 
considered  together,  and  given  effect  in  the  determina- 
tion of  this  branch  of  the  case.  Judge  Weaver  was 
clearly  right  in  holding  that  this  preliminary  injunction 
had  been  granted  without  jurisdiction. 

But,  does  the  petition  state  a  good  course  of  action? 
This  is  the  principal  question  in  the  case.  The  sub- 
stantial points  made  by  the  pleader,  and  now  relied  on, 
are  two:  Fvr«t.  That  in  ordering  the  first  election  the 
commissioners  acted  without  jurisdiction.  Second.  That 
said  election,  as  well  as  the  succeeding  ones,  was  void  for 
the  reason  that  notices  thereof  were  not  given  for  the 
length  of  time  which  the  statute  requires. 

The  alleged  want  of  jurisdiction  is  based  upon  the 
fact  that  although  the  petition  for  re-location  as  pre- 
sented to  the  board  of  commissioners  contained  the 
names  of  persons  purporting  to  be  electors  ^'  equal  in 
numbers  to  three -fifths  of  all  the  votes  cast  in  said  coun- 
ty at  the  last  general  election,"  yet  the  fact  was,  "  that 
a  large  number  of  the  names  attached  to  said  petition 
were  the  names  of  fictitious  persons,  and  forged  names, 
and  the  names  of  non-residents,"  etc.,  so  that,  counting 
only  the  genuine  legal  signatures,  there  were  consider- 
ably less  than  the  requisite  number  to  authorize  the  caU- 
ing  of  an  election. 

Section  one  of  the  act  of  February  24, 1875,  providing 
for  the  re-location  of  county  seats,  gives  to  county  com- 
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miBBioners  fall  anthoritj  to  receive  petitions  for  that 
purpose,  and  also,  incidentally,  to  determine  whether 
the  signatures  to  such  petitions  are  genuine,  and  of  per- 
sons who  are  '^resident  electors  of  said  county."  Neither 
the  courts,  nor  any  other  officer  or  person,  have  any  orig- 
inal  jurisdiction  in  the  decision  of  these  questions.  And 
it  appears  that,  in  the  exercise  of  the  jurisdiction  thus 
conferred,  the  commissioners  received  the  petition  for  re- 
location, and  adjudging  it  in  all  respects  sufficient,  made 
and  entered  of  record  this  order:  ^^  Whereas  on  the 
twentieth  day  of  August,  1877,  was  presented  by  Samuel 
Windrom  toth,e  board  of  county  commissioners  of  Saline 
county  a  petition  calling  for  a  re-location  of  the  county 
seat,  which  said  petition  was  signed  in  manner  required 
by  law  by  citizens  of  said  county  in  number  more  than 
three-fifths  of  the  votes  cast  at  the  last  general  election." 
Thereupon,  at  the  same  time,  they  ordered  in  due  form 
the  calling  of  the  first  election  on  this  question,  to  be 
held  on  the  fourth  of  September,  1877. 

It  does  not  appear  that  either  the  genuineness  or  the 
sufficiency  of  the  petition  was  questioned  before  the 
commissioners,  but  it  is  alleged  that  all  of  the  defects 
complained  of  were  fully  known  to  them  when  they  made 
the  order  for  the  election.  And  it  is  further  alleged  that 
the  plaintiffs  were  wholly  ignorant  concerning  them 
until  more  than  twenty  days  had  elapsed  after  the  de- 
cision had  been  made,  which  seems  to  be  thought  a 
sufficient  excuse  for  not  moving  earlier  in  this  attack 
upon  the  action  of  the  board: 

We  are  of  the  opinion  that  under  this  statute  the 
proper  place  to  have  raised  these  questions  concerning 
the  petition  was  before  the  commissioners  themselves, 
and  that  having  failed  to  make  the  objections  there,  and 
no  sufficient  reason. for  the  failure  being  shown,  the 
plaintiffs  are  in  no  situation  to  ask  the  aid  of  a  court  of « 
equity;  especially  so,  when  they  have  rested  apparently 
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content  until  three  elections,  in  which  they  participated, 
and  took  the  chances  of  a  favorable  issue,  have  been 
held,  and  the  resalt  finally  declared.  The  fact  that  the 
plaintiffs  ^^did  not  hww^^  of  the  matters  complained  of 
in  time  to  have  availed  themselves  of  their  legal  remedy 
is  entitled  to  no  weight,  nor  is  it  a  sufficient  reason  for 
a  resort  to  the  extraordinary  remedy  here  sought.  If 
they  ^*  did  not  know,"  they  were  at  least  in  a  situation 
in  which,  by  the  exercise  of  common  observation,  they 
might  have  known  what  the  petition  contained.  Ignor- 
ance of  this  sort,  which,  if  not  willful,  is  at  least  volun- 
tary, is  not  a  valid  excuse  for  the  failure  to  resort  to  the 
ordinary  legal  remedy,  nor  can  it  be  made  available  to 
give  them  a  standing  in  a  court  of  equity.  It  is  one  of 
the  most  valuable  maxims  of  the  law,  that:  ^^JTie  ac- 
quiescence  of  a  pmiy  who  might  take  advantage  of  cm 
error  obviates  it^ 

The  point  made  upon  the  notices  may  be  quickly  dis- 
posed of.  We  are  of  the  opinion  that  the  statute  re- 
quires thirty  days  notice  to  be  given  of  such  election. 
It  is  provided  in  the  first  section  of  the  act  in  question 
that:  *^  Notice  of  the  time  and  the  places  of  holding 
said  election  shall  be  given  in  the  same  manner    *    * 

*  *  as  is  provided  by  law  relating  to  general  elec- 
tion for  county  purposes."  And  by  Sec.  8  of  the  gen- 
eral election  law  it  is  made  the  duty  of  the  several 
county  commissioners,  ^^at  least  thirty  days  previous  to 
any  general  election,"  to  cause  notice  thereof  to  be  given 
by  three  written  or  printed  notices  "posted  up  in  each 
election  precinct."  Taking  these  two  provisions  of  the 
law  together  we  do  not  see  how  any  other  construction 
than  the  one  contended  for  by  the  plaintiffs,  and  which 
we  give,  could  be  adopted  without  doing  violence  to  the 
intention  of  the  legislature,  very  plainly  expressed. 

But,  notwithstanding  the  failure  to  give  the  full  statu- 
tory notice,  we  do  not  think  that  the  plaintiffs  are  in  a 
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situation  to  complain  for  the  want  of  it.  The  only  pur- 
pose which  the  notice  could  serve  was  that  the  question 
to  be  voted  upon  might  be  brought  to  the  attention  of 
each  elector,  and  an  opportunity  aiforded  him  to  attend 
the  election  and  express  his  opinion  concerning  it 
through  the  ballot  box.  Such  being  the  purpose  of  the 
notice,  it  seems  but  just  to  require  a  party  who  bases  his 
claim  to  equitable  relief  on  the  failure  to  give  it,  to  show 
tliat  for  the  want  of  it  he  has  sustained  the  injury  which 
he  seeks  to  have  redressed.  The  plaintiffs  do  not  allege 
that  they  failed  to  take  part  in  the  election,  and  for  want 
of  such  allegation  it  may  be  inferred  that  they  did  par- 
ticipate therein.  In  this  particular,  therefore,  the  addi- 
tional notice  could  have  been  of  no  use.  But,  perhaps 
we  ought  not  to  omit  to  mention  that  the  petition  does 
contain  general  averments  to  the  effect  that  a  large  num- 
ber of  voters  in  the  county  failed  to  receive  any  notice 
whatever  of  the  election,  and  that  even  those  who  did 
receive  it  did  not  have  time  to  inform  themselves  upon 
the  question  to  be  voted  on,  by  reason  of  which  ^^  the 
election  was  carried  in  favor  of  re-locating  the  county 
seat."  But  in  all  this  the  petition  is  merely  conjectural 
and  argumentative.  There  is  not  a  single  fact  stated 
from  which  the  court  could  say  that  any  different  result 
would  have  been  obtained  by  giving  the  full  statutory 
notice.  Not  a  single  person  is  named  who  was  kept 
away  from  the  polls,  nor  is  it  shown  that  even  one  addi- 
tional vote  against  the  proposed  re-location  could  have 
been  secured  by  a  longer  notice.  Besides,  we  are  of  the 
opinion  that,  by  participating  in  these  elections,  the 
plaintiffs,  in  equity,  are  estopped  from  now  questioning 
their  entire  regularity  so  far  as  the  notice  is  concerned. 
It  would  certainly  be  most  inequitable,  and  productive 
of  much  mischief,  to  permit  them  to  do  so  in  the  man- 
ner here  attempted. 

Judgment  affibmsd. 
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Samuel  C.  Colt,  plaintiff  in  bsbob,  v.  Hbnby  DuBois, 
and  0thbb8,  dbfbndant8  in  bbbob. 

1.  Judgments :    libk  of.    All  Judgments  rendered  daring  a  term 

of  the  district  court,  in  actions  commenced  prior  thereto,  are 
liens  on  all  the  lands  of  the  debtor  wMin  the  county  from  the 
first  day  of  such  term ;  and  all  lands  of  the  debtor  withotU  the 
county  shall  be  bound  for  the  satisfaction  of  a  Judgment 
against  him  from  the  time  they  shall  be  seized  in  execution. 

2.    :  .    The  lien  attaches  to  all  lands  and  tenements  of 

the  debtor  in  the  county  where  the  judgment  is  rendered, 
-whether  held  by  him  at  the  time  of  its  rendition,  or  subse- 
quently acquired. 

Ebbob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Cobb  <&  Marquette  for  plaintiff  in  error. 

At  common  law,  a  judgment  created  no  lien  in  the 
real  estate  of  defendant.  Shrew  v.  Jones^  2  McLean,  78. 
The  Coppock  judgment  comes  within  no  provision  of 
the  statute  except  that  of  ^'  all  other  lands,"  etc,  shall 
be  bound  from  the  time  ^^  when  they  shall  be  seized  in 
execution."  In  relation  to  the  Coppock  judgment,  these 
lands  were  after  acquired  lands,  because  Martin's  title 
thereto  was  acquired  after  the  first  day  of  the  term,  to 
which  day  the  lien  of  the  judgment  relates.  A  judgment 
has  relation  to  the  first  day  of  the  term  at  which  it  is 
rendered  {ergOj  it  does  not  relate  to  any  other  day  of  the 
term).  Clements  v.  Berry y  11  Howard,  408.  Farley  t>. 
Lee^  6  Dev.  &  B.  (N.  C),  169.  Doe  v.  Bank  of  Cleoe- 
Umdy  8  McLean,  140.  After  acquired  lands  are  not 
bound  by  a  judgment  until  execution  an,d  levy.  Filley 
(&  Hopkme  v.  Dunccm,  1  Neb.,  134.  Hoods  v.  Syrnmes^  1 
Ohio,  281-313.  Urbana  Bank  v.  Baldwin^  3  Ohio,  66. 
Stiles  V.  Murphy y  4  Ohio,  92.  To  hold  any  other  theo- 
ry would  be  to  give  that  plaintiff,  who  uses  the  greatest 
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diligence  in  obtaining  judgment,  the  least  protection. 
The  slothful  plaintiff  would  have  two  chances  over  his 
diligent  competitors.  Ist.  His  lien  would  be  equal  in 
respect  to  property  owned  by  the  defendant  on  the  first 
day  of  the  term,  and  his  mere  want  of  diligence  would 
give  him  a  prior  and  exclusive  lien  upon  the  property  of 
the  defendant  acquired  during  the  term,  so  that  hereaf* 
ter,  instead  of  each  plaintiff  striving  to  get  his  judgment 
early  in  the  term,  there  would  be  a  slothful  emulation 
among  plaintiffs  as  to  who  could  be  the  least  diligent, 
and  the  last  day  of  the  term  would  be  the  &vorite  of  all, 
and  the  maxim:  ^^The  law  fiivors  the  diligent  creditor," 
would  be  reversed. 

Lcumby  BUlrngsley^  <6  Zambertaonj  for  defendant  in 
error. 

Gantt,  Oh.  J. 

This  suit  was  brought  in  the  court  below  by  Henry 
DuBois  to  foreclose  a  mortgage,  executed  and  delivered 
to  him  by  defendant  O.  J.  Martin,  and  the  mortgage 
was  filed  for  record  on  the  thirteenth  of  March,  1875. 
The  plaintiff  in  error  and  several  other  parties  were  de- 
fendants; but  the  only  matter  now  in  controversy  is 
between  the  plaintiff  in  error  and  defendant  J.  W.  Hart- 
ley. This  controversy  arises  upon  the  following  &cts: 
On  the  eighteenth  of  October,  1872,  defendant  O.  J. 
Martin  acquired  title  to  the  north  half  of  the  south-west 
quarter,  and  the  south-east  quarter  of  the  south-west 
quarter,  and .  the  south-west  quarter  of  the  south-east 
quarter  of  section  twenty-eight,  in  township  twelve  north, 
of  range  six  east,  in  Lancaster  county.  In  August,  1872, 
Isaiah  Ooppock  commenced  an  action  against  O.  J.  Mar- 
tin, in  the  district  court  of  said  county,  and  on  the  thir- 
tieth of  October,  1872,  at  a  regular  term  of  said  court, 
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which  waB  begun  on  the  first  day  of  the  same  month,  he 
recovered  a  judgment  against  said  defendant  Martin  in 
said  action.  Afterwards  Coppock  assigned  this  judgment 
to  defendant  J.  W.  Hartley,  who  thereby  became  the 
legal  owner  of  the  same.  On  the  second  of  November, 
1874,  O.  J.  Martin  and  Ann,  his  wife,  executed  and  de- 
livered to  S.  0.  Colt,  plainti£r  in  error,  a  moitgage  on 
all  the  above  described  lands.  The  plaintiif  complains 
that,  under  these  facts,  the  court  below  erred  in  deciding 
that  the  Coppock  judgment,  assigned  to  Hartley,  had 
priority  of  lien  over  his  mortgage. 

It  is  insisted  that  the  judgment,  in  this  case,  has  rela- 
tion to  the  first  day  of  the  term  at  which  it  was  ren- 
dered, and  as  all  the  lands  described  were  subsequently 
acquired  by  defendant,  O.  J.  Martin,  the  judgment  cre- 
ated no  lien  upon  any  of  these  lands,  though  the  title 
was  acquired  before  the  rendition  of  the.  judgment ;  and 
therefore  the  plaintiff's  mortgage  has  priority  of  lien 
over  the  judgment. 

The  rule  will  not  be  questioned  that,  under  our  statute 
relative  to  judgment  liens,  all  judgments  rendered  during 
the  term,  in  actions  commenced  prior  thereto,  are  liens 
on  all  the  lands  of  the  debtor  within  the  county  from  the 
first  day  of  the  term.  This  interpretation  is  given  to  the 
statute  in  the  case  of  Miller  v.  Fmn^  1  Neb.,  294 ;  and 
it  places  all  such  judgments,  entered  at  the  same  term, 
upon  equality  in  regaixl  to  liens,  and  thereby  does  equal 
justice  to  creditors  whose  judgments  are  necessarily  en- 
tered on  different  days  of  the  terms. 

Section  476  of  the  code  provides  that  ^^  the  lands,  ten- 
ements, goods,  and  chattels,  not  exempt  by  law,  shall  be 
subject  to  the  payment  of  debts,"  and  may  be  taken  in 
execution  and  sold. 

Section  474  provides  that  executions  may  be  directed 
to  different  counties  at  the  same  time,  and  section  477 
declares  that  ^^  the  lands  and  tenements  of  the  debtor 
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within  the  oaurUy  where  the  judgment  is  entered  shall 
be  boand  for  the  satisfaction  thereof  from  the  first  day 
of  the  term  at  which  the  judgment  is  rendered;  but 
judgments  by  coniession,  and  judgments  rendered  at  the 
same  term  at  which  the  action  is  commenced,  shall  bind 
such  lands  only  from  the  day  on  which  such  judgments 
are  rendered.  All  other  lands,  as  well  as  goods  and 
chattels  of  the  debtor,  shall  be  bound  from  the  time  that 
they  shall  be  seized  in  execution." 

In  construing  these  sections  together,  it  seems  clear 
that  the  words  ''all  other  lands"  must  necessarily  refer 
to  lands  withov/t  ''  the  county  where  the  judgment  is 
rendered";  and  under  section  474  executions  may  be 
directed  to  the  counties  in  which  such  lands  are  situ- 
ated, and  they  ''shall  be  bound  from  the  time  they  shall 
be  seized  in  execution." 

A  judgment  does  not  create  a  specific  lien  upon  any 
particular  lands  of  the  judgment  debtor.  It,  at  most, 
creates  a  general  lien  upon  all  his  estate  in  the  county 
in  which  the  judgment  is  rendered.'  But  the  judgment 
creditor  acquires  no  interest  in  the  land  itself  by  his 
lien.  As  was  said  in  the  case  of  Brace  v.  Duchess  of 
Ma/rlhoTough^  2  P.  Wm.,  491,  the  lien  is  neither  a  jus 
in  re,  nor  jvs  ad  rern,^  and  amounts  only  to  a  security 
against  subsequent  purchasers  ai\^  incumbrances.  4 
Kent  Com.,  437.  It  confers  only  the  right  to  levy  on 
the  land  to  the  exclusion  of  other  adverse  interests  sub- 
sequent to  the  rendition  of  the  judgment,  and  this  right 
applies  to  all  the  lands  and  tenements  of  the  debtor 
in  the  county  where  the  judgment  is  entered,  whether 
held  by  him  at  the  time  of  the  rendition,  or  subsequent- 
ly acquired. 

In  Filley  <&  Hopkins  v.  Duncan^  1  Neb.,  184, 
Cbounsb,  J.,  in  delivering  the  opinion  of  the  court  says, 
that  the  lien  of  a  judgment  does  not  attach  to  lands  ac- 
quired after  its  rendition,  so  as  to  affect  bona  Jide  pur- 
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chasers.  That  qaeetion  was  not  before  the  court.  It 
appears  from  the  statement  of  facts  in  that  case  that  in 
July,  1859,  one  Bell,  being  in  possession  of  certain  real 
estate,  and  holding  the  legal  title  to  an  undivided  half 
thereof,  and  a  contract  of  purchase  for  the  other  half, 
sold  the  same  to  Mrs.  Duncan,  and  gave  her  a  bond  to 
convey  the  same  to  her  as  soon  as  he  obtained  a  deed 
authorizing  him  to  do  so.  Mrs.  D.  immediately  took 
possession,  and  in  October  of  that  year  paid  nearly  the 
entire  amount  of  purchase  money.  In  May,  1860,  Bell 
executed  and  delivered  to  Mrs.  D.  a  deed  for  the  premises. 
In  December,  1869,  certain  judgments  were  recovered 
against  Bell  in  the  district  court,  under  which  the  un- 
divided half  of  the  lands  in  controversy  was  sold.  The 
action  was  brought  to  have  the  sheriff's  deed  executed 
in  pursuance  of  such  judicial  sale  declared  void. 

In  Calhov/n,  v.  Snyder^  6  Binney,  185,  it  was  held  that 
the  lien  of  a  judgment  did  not  attach  to  lands  in  which 
the  judgment  debtor  had  no  vrderest  at  the  time  of  its 
rendition.  Afterwards  it  was  held  in  that  state  that  if, 
at  the  time  of  the  rendition  of  the  judgment,  the  debtor 
had  entered  into  a  binding  contract  for  the  purchase  of 
land  and  afterwards  acquired  the  legal  title,  the  lien  at- 
tached and  took  precedence  of  a  judgment  entered 
against  the  debtor  immediately  after  he  had  acquired 
the  legal  title  to  the  same.  Stephen^s  Appeal^  8  W.  & 
S.,  186.    Freeman  on  Judgments,  367. 

In  Roads  v.  SymmeSj  1  Ohio,  314,  the  case  of  Col- 
hov/n,  V.  Snyder  is  cited  with  approval,  and  followed. 

In  Stiles  et  al,  v.  Murphy^  4  Id.,  98,  the  court,  in  re- 
ferring to  Roads  V.  SynmieSj  say:  "  That  decision  may 
have  been  an  innovation  upon  established  principles  of 
law — ^it  may  have  been  a  departure  from  true  policy  un- 
der the  circumstances  in  which  we  are  placed — but  it 
would  be  a  more  dangerous  innovation,  and  a  wider  de- 
parture from  true  policy  Tvaw  to  disturb  it.'* 


396     SUPREME  COURT  OP  NEBRASKA, 


Colt  T.  DuBoiA. 


It  ie  nndonbtedly  true,  that  where  a  rale  of  coDBtrnc- 
tion,  upon  which  titles  to  real  estate  depend,  has  been 
adopted,  it  may  lead  to  great  inconveniences,  if  not  in- 
justice, to  change  it.  But  as  the  question  presented  by 
this  case  has  never  before  been  submitted  to  this  court, 
we  deem  it  best  to  disregard  the  diotum  in  the  case  of 
FUley  V.  Ihmoom^  and  lay  down  what  we  deem  to  be 
the  correct  rule,  subjecting  land  acquired  subsequently 
to  the  rendition  of  a  judgment  to  its  payment.  The 
judgment  of  the  district  court  is  affirmed. 
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1.  A  Final  Judgment  is  one  that  disposeB  of  the  merits  of  the 
case. 

8. .    Z.  y.  commenced  an  action  against  H.  and  others,  upon 

an  award.  Afterwards,  npon  it  being  made  to  appear  to  the 
court  that  Z.  Y .  had  assigned  to  T.  Y.  his  interest  in  the  action, 
an  order  of  suhstitntion  was  made.  T.  Y.  then  dismissed  the 
action  without  prejudice,  and  commenced  an  action  on  the 
award  in  his  own  name.  Held,  that  the  order  of  substitution 
was  not  a  final  order  or  Judgment,  and  not  conclusiye. 

This  was  a  re-hearing  of  the  case  reported  in  6  Keb., 
85. 

W.  J.  Can/neU  and  John  I,  Bedick,  for  plaintiffs  in 
error. 


£.  Wakelet/y  for  defendant  in  error. 
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Maxwi&ll,  Ch.  J. 

This  case  was  argued  and  submitted  to  the  court  last 
year,  aud  an  opinion  filed,  which  is  reported  in  6  Neb., 
85.  Afterwards,  upon  an  affidavit  being  filed  that  there 
was  an  agreement  between  the  attorneys  for  the  respec- 
tive parties  not  to  submit  the  case  at  the  term  at  which 
it  was  submitted,  and  a  decision  rendered,  a  re-hearing 
was  granted. 

It  appears  from  the  record  that  Z.  Yanier  brought  an 
action  in  the  district  court  of  Douglas  county  against 
the  plaintiff  in  error,  upon  the  award  in  question,  and 
before  the  trial  of  the  cause  Timothy  Yanier  was  sub- 
stituted as  plaintiff,  who  then  dismissed  the  action  with- 
out prejudice.  The  defendant  in  error  afterwards  brought 
an  action  on  the  award  in  his  own  name.  The  attorney 
for  the  defendant  in  error  insists  that  the  order  substitut- 
ing Timothy  Yanier  for  Z.  Yanier  in  the  first  action  is 
a  final  judgment,  and  is  conclusive  upon  the  question  of 
the  assignment.  A  final  judgment  is  one  that  disposes 
of  the  case,  either  by  dismissing  it  before  a  hearing  is 
had  upon  the  merits,  or  after  trial,  by  rendering  judgment 
either  in  favor  of  the  plaintiff  or  defendant.  But  no 
judgment  or  order  which  does  not  determine  the  rights 
of  the  parties  in  the  cause,  and  preclude  further  inquiry 
as  to  their  rights  in  the  premises,  is  a  final  judgment 
The  order  in  question  was  not  therefore  a  final  determi- 
nation, and  is  not  conclusive. 

The  other  questions  presented  on  the  argument  of  the 
case  were  fully  considered  in  the  former  opinion.  And 
after  due  consideration  we  see  no  reason  for  reversing 
our  judgment  in  that  case.  The  judgment  heretofore 
rendered  in  this  court,  reversing  the  judgment  of  the 
court  below,  is  therefore  affirmed. 
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James  G.  Ohafhah,  plaintiff  in  ebbob,  y.   Biohabd 

Kimball,  defendant  in  ebbob. 

1.  Conveyanoe:  ooybnants:  mcuMBRANCB.  An  incumbrance, 
within  the  meaning  of  the  covenant  against  them,  is  said  to  be 
every  right  to,  or  interest  in,  the  land,  to  the  diminution  in 
value  of  the  estate,  but  consistent  with  the  passage  of  the  fee. 


2. 


:  : .    Where  a  covenant  is  broken  at  the  time 

of  the  conveyance,  it  does  not  run  with  the  land.  The  obliga- 
tion is  merely  personal,  and  is  limited  to  the  parties  to  the  cov. 
nant,  and  confers  no  right  of  action  on  subsequent  purchasers 
of  the  estate. 


8. 


btatutb  of  limitations,    a  covenant 


against  incumbrances  is  a  present  engagement  that  the  grantor 
has  an  unencumbered  title,  and  is  not  in  the  nature  of  a  cove- 
nant of  indemnity.  The  statute  of  limitations,  therefore,  com- 
mences to  run  at  once,  if  an  incumbrance  existed  at  the  time  of 
the  conveyance. 

4.  The  Statute  of  Liinitations  is  a  wise  and  beneficial  law,  and 
does  not  raise  a  presumption  of  payment,  but  is  intended  to  be 
a  statute  of  repose. 

Ebbob  to  the  dietrict  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

The  opinion  states  the  case. 

John  D.  Howe  and  JoJm  Carngcm^  for  plaintiff  in 
error. 

The  covenant  against  incumbrances  is  a  personal  one 
and  is  broken  as  soon  as  made.  3  Wash,  on  Eeal  Prop., 
390,  421.  '^  If  there  be  an  incumbrance,  the  covenant, 
being  in  prcesentiy  is  broken  as  soon  as  made."  Id.  391. 
Caihcart  v.  Bowmcm^  5  Penn.  State,  317.  Clark  v. 
Swift^  3  Met.,  392.  Preacott  v.  Tmevrum^  4  Mass.,  627. 
Tliayer  v.  Clemence^  22  Pick,,  490.  Wymcm  v.  Ballard^ 
12  Mass.,  304.     Tufis  v.  Admnsj  8  Pick.,  547.    Rawle 
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on  Covenants,  111,  114.  Pillshn/ry  v.  Mitchell^  6  Wis., 
17.  Eaton  v.  Lyman^  30  Wis.,  41.  FwnJc  v.  Cress- 
welly  6  Iowa,  62.  Andrews  v.  Davison^  17  New  Hamp., 
416.  Long  v.  Moler^  6  Ohio  State,  272.  Fletcher  v. 
Button,  4  N.  Y.,  896. 

The  covenant  of  warranty  relates  solely  to  the  tUlej 
as  it  was  at  the  time  the  conveyance  was  made  *  * 
and  merely  binds  the  grantor  to  protect  the  grantee 
against  a  lawful  and  better  title  existing  before  or  at 
the  date  of  the  grant.  Wade  v.  Comstockj  11  Ohio  St, 
71.  MiUs  V.  Rice<t  8  Neb.,  76,  and  citations  of  counsel. 
Neshitt  V.  Campbell^  5  Neb.,  429.  Hence  that  covenant 
cannot  aid  him.  Where  there  is  a  special  covenant 
against  incumbrances,  and  a  general  covenant  of  war- 
ranty, an  incumbrance  excepted  out  of  the  former  is  not 
within  the  latter.  Clieufs  Appeal,  45  Pa.  St.,  229. 
Brick^  V.  Bricker,  11  Ohio  St.,  247.  The  law  in  this 
country  as  to  the  covenant  against  existing  incumbrances 
not  running  with  the  land,  may  be  considered  settled. 
WhUmore  v,  Dinsmore,  6  Cosh.,  124.  Porter  v.  Noyes, 
2  Maine,  22.  Townsend  v.  Weld,  8  Mass.,  146.  Har- 
low V.  Thomas,  15  Pick.,  68,  1  Greenl.  Ev.,  sec  281. 
2  gtark.  Ev.,  549.  Durm  v.  White,  1  Ala.,  945.  Bean 
V.  Mayo,  6  Maine,  94.  Hvhha/rd  v.  Norton,  10  Cow., 
481. 

Charles  H,  Brown  and  John  M.  Thwrston,  for  defen- 
dant in  error. 

There  is  a  considerable  question  under  the  authorities 
whether  or  not  covenant  against  incumbrance, runs  with 
the  land,  and  as  to  whether  it  is  broken  as  soon  aa  made. 
To  this  point  are  all  of  the  authorities  cited  by  counsel 
for  plaintiff  in  error.  Be  this  so  or  not,  the  action  upon 
such  technical  breach  is  only  for  nominal  damages,  a 
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barren,  fruitless,  abortive  action,  or  unfraitful  bearing, — 
bnt  Dead  Sea  apples.  If  the  covenant  is  broken  when 
made,  it  is  true  a  party  may  sue  upon  the  breach,  but  he 
cannot  recover  the  acttuil  dainagea^  consisting  of  the 
amount  of  the  incumbrance,  until  he  has  been  compelled 
to  pay  it  off  to  protect  his  land  against  its  foreclosure. 
And  carrying  out  this  theory,  it  has  been  held  that  a 
party  has  two  canses  of  action — one  on  technical  breach  of 
covenant,  for  nominal  damages;  the  other  upon  substan- 
tial breach,  when  compelled  to  pay  off  the  incumbrance, 
for  rea}  substantial  damages.  And  an  action  for  first  is 
not  a  bar  to  one  for  second.  The  party's  cause  of  action 
for  substantial  damages  certainly  does  not  arise  until  he 
has  paid  off  the  incumbrance,  until  he  has  suffered  the 
injury,  and  the  statute  does  not  and  cannot  begin  to  run 
until  that  time.  2  Hillard  on  Prop.,  chapter  Lxxxvn, 
sec.  57.  Donnel  v.  Thoinpaony  10  Maine,  160.  S'prague 
V.  Ba&eTy  17  Mass.,  686.  F7ink  v.  Bdlis,  33  Ind.,  136. 
Eaton  V,  Lymam,^  30  Wis.,  41.  Meolem  v.  Blake^  22 
Wis.,  495.  Dickson  v.  Desire^s  Adm^r.j  23  Mo*,  193. 
We  submit,  then,  that  the  authorities  cited  by  plaintiff 
in  error  to  the  effect  that  the  covenant  does  not  run 
with  the  land,  and  that  there  is  a  technical  breach  of  it 
as  soon  as  it  is  made,  do  not  affect  the  question  of  the 
running  of  the  statute  of  limitation;  that  a  cause  of  ac- 
tion for  substantial  damages  arises  when  the  incumbrance 
is  paid  off  by  the  grantee  and  not  before,  and  only  then 
does  the  statute  commence  to  run. 

Maxwell,  Ch.  J. 

On  the  nineteenth  day  of  October,  1862,  the  plaintiff 
in  error  sold  and  conveyed  to  the  defendant  in  error,  the 
south-east  quarter  of  the  south-west  quarter,  and  the 
south-west  quarter  of  the  south-east  quarter,  and  the 
north-east  quarter  of  the  south-west  quarter,  and  the 
south-east  quarter  of  the  north-west  quarter  of  section 
28 
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twenty-two,  in  township  thirteen  north,  of  range  thirteen 
east  of  the  sixth  principal  meridian,  for  the  sum  of 
$1850.00,  which  sum  was  paid  at  the  time  of  the  execu- 
tion of  the  deed. 

The  deed  contains  the  following  covenants:  ^^And  I 
do  hereby  covenant  with  the  said  Richard  Kimball,  that 
I  am  lawfully  seized  of  said  premises,  that  they  are  free 
from  incumbrance,  that  I  have  good  right  and  lawful 
authority  to  sell  and  convey  the  same;  and  I  do  hereby 
covenant  to  warrant  and  defend  the  said  premises  against 
the  lawful  claims  of  all  persons  whomsoever." 

The  defendant  in  error  took  possession  of  said  premises 
immediately  after  execution  of  the  deed,  and  retained 
possession  of  the  same  until  the  sixth  day  of  July,  1869, 
when  he  sold  and  conveyed  the  same  to  Catherine  Miller, 
and  in  the  deed  conveying  said  premises,  covenanted  that 
they  were  free  from  incumbrances. 

In  November,  1872,  Oatherine  Miller  paid  the  taxes 
due  on  said  premises  for  the  years  1859  and  1860,  amount- 
ing in  the  aggregate  to  the  sum  of  $103.23,  and  in  July, 
1874,  she  brought  suit  for  said  taxes  against  the  defen- 
dant in  error  in  the  district  court  of  Douglas  county ,.and 
recovered  the  amount  of  said  claim,  which  the  defen- 
dant has  since  paid. 

It  also  appears  that  the  defendant  in  error  notified  the 
plaintiff  in  error  verbally,  of  the  pendency  of  the  suit. 
Afterwards  the  defendant  in  error  brought  an  action  in 
the  district  court  of  Douglas  county  to  recover  the 
amount  of  said  judgment.  The  plaintiff  in  error  plead- 
ed the  statute  of  limitations.  On  the  trial  of  the  cause 
judgment  was  rendered  in  favor  of  the  defendant  in  er- 
ror, and  against  the  plaintiff  in  error,  for  the  amount  of 
said  judgment.  The  cause  is  brought  into  this  court  by 
petition  in  error. 

The  principal  question  arising  in  this  case  is  the  char- 
acter of  a  covenant  against  incumbrances. 
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An  incumbrance  within  the  meaning  of  the  covenant 
against  them,  ie  said  to  be  every  right  to,  or  interest  in, 
the  land,  to  the  diminution  in  value  of  the  estate,  bat 
consistent  with  the  passage  of  the  fee  by  the  conveyance. 
Prescott  V,  Truema/n^  4  Mass.,  627.  Gary  v.  Daniels^  8 
Met,  482.     3  Wash,  on  Real  Property,  460. 

The  covenant  against  incumbrances  is  in  the  present 
tense,  ^^that  said  premises  a/re  free  from  vMyambram,ce?^ 
If  the  taxes  in  question  actually  existed  as  a  lien  against 
the  land  in  question,  at  the  time  of  the  conveyance,  the 
covenant  was  broken  at  that  time,  and  a  cause  of  action 
at  once  accrued  in  favor  of  the  covenantee  for  his  dam- 
ages. 8  Washburn  on  Real  Property,  (4  Ed.),  449. 
Morrison  v.  Underwood^  20  N.  H.,  869.  PUlsbtiry  v. 
Mitchell,  6  Wis.,  17. 

In  Foot  V.  Bumety  10  Ohio,  888,  a  diflTerent  conclu- 
sion was  reached.  The  court  say:  '^  If  the  first  grantee 
continues  in  possession  of  the  land  while  his  title  re- 
mains undisturbed,  and  conveys  to  a  subsequent  grantee, 
in  whose  time  an  outstanding  incumbrance  is  enforced 
against  the  land,  justice  requires  that  this  subsequent 
grantee  should  have  the  benefit  of  the  covenant  against 
incumbrances  to  indemnify  himself."  I^o  case  is  cited 
by  the  court  in  support  of  its  position  except  that  of 
Backus  V.  McCoy,  8  Ohio,  211.  In  that  case  the  court 
say:  ^^If  the  grantor,  at  the  time  of  executing  the  con- 
veyance, was  in  possession  of  the  land,  either  as  disseizor 
or  under  color  of  title,  it  cannot  be  said  that  he  was  not 
seized  of  an  estate  in  the  premises.  WJien  the  gra/ntor 
is  not  seized,  either  in  deed  or  in  law,  at  the  ti/me  of  con- 
veying, the  covenant  of  seizin  must  be  broken  at  the 
moment  of  executing  the  deed  containing  it,  and  be- 
comes thereby  a  mere  chose  in  action,  and  no  longer  an- 
nexed to,  or  passing  with  the  lamd?'*  To  the  same  effect^ 
see  also  Devore  v.  Svnderland,  17  Ohio,  60. 

Where  a  covenant  is  broken  at  the  time  of  the  execu- 
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tioD  of  the  deed,  it  does  not  ran  with  the  land.  The 
obligation  is  merely  personal,  and  is  limited  to  the  par- 
ties of  the  covenant,  and  confers  no  right  of  action  on 
subsequent  purchasers  of  the  estate.  Collier  v.  Oamble^ 
10  Mo.,  467.  Moseh/  v.  HwrUer^  13  Id.,  322.  Ca/rter 
V.  Denma/fij  3  Zab.,  260.  Mitchell  v.  PiZUJywry^  6  Wis., 
407.  SwaUey  v.  Brooks^  30  Vt.,  692.  Richardson  v. 
DooTy  5  Vt.,  9.  Yov/ag  v.  Raincock^  7  C.  B.,  310.  Bed- 
doe^  9  Ex,  V,  Wadsworthy  21  Wend.,  120.  IPCwrtney  v. 
LeggeUy  3  Hill,  134.  Whitney  v.  Dinemorcj  6  Cush., 
128.     1  Smith's  Leading  cases,  200. 

The  contract  is  a  present  engagement  that  the  grant- 
or has  an  unencumbered  title,  and  is  not  in  the  nature 
of  a  covenant  of  indemnity.  The  statute  of  limitations, 
therefore,  commences  to  run  at  once  upon  the  breach  of 
the  covenant. 

In  Mayherry  v,  WiUoughbyy  6  Neb.,  370,  it  is  said 
that  '^the  statute  is  a  wise  and  beneficial  law,  and 
should  not  be  viewed  in  an  unfavorable  light;  and  it  ia 
now  generally  conceded  that  it  is  not  to  be  construed  as 
merely  raising  a  presumption  of  payment,  but  that  in  ita 
operation  it  is  intended  to  be  emphatically  a  statute  of 
repose.  *  «  *  *  If  the  creditor  by  his  own  fault 
and  laches  permits  the  statutes  to  attach,  whatever  may 
be  the  nature  of  his  claim,  he  cannot  complain  of  the 
operation  of  the  law,  since  it  is  by  his  own  negligence 
that  it  can  be  brought  to  bear  against  him." 

As  the  statute  of  limitations  had  run  against  the 
claim,  the  action  was  barred.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings. 

Bevebsed  and  bemanded. 
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SiMMONB    HarDWABB   OoMPANT,   PLAINTIFF   IN   BBBOB,   V. 

John  T.  Bbokaw,  dbfbndant  in  bbbob. 

Mortgage:  rights  of  seniok  and  junior  mortgaobes.  A 
senior  mortgagee  recoyered  a  Judgment  on  his  note  in  an  action 
at  law,  and  attached  a  sufficient  amount  of  personal  propert7  to 
satisfy  his  debt,  which  property  was  afterwards  taken  from  him 
in  action  of  repleyin,  not  being  the  property  of  the  Judgment 
debtor.  No  execution  was  issued  on  the  Judgment  In  an  action 
by  a  Junior  mortgagee  to  foreclose  a  mortgage  in  which  the 
senior  mortgagee  was  made  defendant:  Held,  1.  That  the  pro- 
yisions  of  the  statute  requiring  the  return  of  an  execution  un- 
satisfied, before  proceedings  in  foreclosure  could  be  maintained, 
were  for  the  benefit  of  the  debtor.  2  That  unless  a  lien  was  ac- 
quired upon  another  ftmd  by  yirtue  of  the  Judgment,  the  mere 
failure  of  the  senior  mortgagee  to  cause  an  execution  to  be  is- 
sued on  his  Judgment  will  not  diyest  him  of  his  lien  on  the 
mortgaged  premises. 

Ebbob  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J.  The  case  is  stated  in  the 
opinion. 

Ash  <&  Scofieldj  for  plaintiff  in  error. 

1.  The  defendant,  John  T.  Brokaw,  waived  his  mort- 
gage security  by  bringing  action  on  the  promissory  note 
secured  by  said  mortgage,  obtaining  judgment  thereon 
and  failing  to  have  an  execution  issued  on  the  same,  and 
returned  unsatisfied  in  whole  or  in  part,  and  showing 
that  said  defendant  has  no  property  whereof  to  satisfy 
such  execution,  except  the  mortgaged  premises.  Oen. 
Statutes,  Neb.,  page  666,  Sec.  851.  1  Washburn  on  Beal 
Property,  586.  Cooper  v.  Bresler^  9  Mich.,  534.  Den- 
nia  V.  Hemmingway^  Wal.  Mich.  Ohaucery,  386. 

2.  The  defendant  brought  suit  upon  the  promissory 
note  secured  by  his  said  mortgage,  obtained  an  order  of 
attachment  in  said  case,  levied  upon  a  sufficient  amount 
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of  personal  property  to  pay  tlie  mortgage,  debt  and  the 
judgment  record  of  the  county  court,  in  which  said  suit 
was  brought,  tails  to  show  what  disposition  was  made  of 
said  attached  property.  These  facts  are  in  law  a  pay- 
ment of  said  defendant's  claim.  Fanners  <&  Meehania 
Bank  V.  Kingsbury^  2  Doug.  Mich.  Beports,  379.  Ford 
V,  Skinner,^  Ohio,  378.  Coming  v.  Hoover^  4  McLean, 
188.  Smith  V.  SngheSy  24  111.,  270.  Tronary  v.  Cheever^ 
48  111.,  28.  Cass  v.  Littleton,  3  Ohio,  228.  Oreen  v. 
j5w*tf,  23  Wend.,  28. 

2.  The  seizure  of  Jacob  T.  Lansing's  personal  prop- 
erty by  attachment  in  said  suit,  in  which  defendant,  John 
T.  Brokaw,  commenced  in  said  county  court,  on  his  said 
promissory  note,  secured  by  said  mortgage,  created  a  lien 
upon  said  personal  property  for  more  than  the  amount 
of  said  defendant's  claim,  which  could  only  be  destroyed 
by  a  dissolution  of  the  attachment.  G«n.  Statutes,  Keb., 
page  559,  Sec.  212.  Drake  on  Attachments,  Sec  224. 
Franklin  Bofnk  v,  Batchelder,  23  Maine,  60.  Daven- 
port V.  TiUony  10  Met.,  320.  Kitt/red-ge  v.  Warren^  14 
New  H^mp.,  509.  Kittredge  v.  Emefr%on,  17  New 
Hamp.,  227.  Baffvn  v.  Seavers^  16  New  Hamp.,  160. 
Wells  V.  Brandery  10  Smeeds  &  Marshall,  848.  Downer 
x>.  Bracketty  21  Yermont,  599.  Houghton  v.  ChistuSy  5 
Iowa,  505. 

Mason  <&  Whedon  (with  whom  were  A,  H.  Bowen 
and  Ja/mea  H,  LoA/rd),  for  defendant  in  error. 

The  record  in  this  case  shows  there  was  not,  and  never 
has  been,  any  actual  payment  or  satisfaction  of  the  mort- 
gage debt  due  Brokaw,  and  nothing  short  of  actual  pay- 
ment or  satisfaction  will  satisfy  a  mortgage.  Hollister 
V.  Dillon,  4  Ohio  State,  199.  WelU  v.  Wilson,  3  Ohio, 
426.  Patterson  v.  Johnston,  7  Ohio,  225.  Pomeroy  v. 
Bich,  16  Pick.,  22.     3  Allen,  520.     11  American  Law 
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Ee^ster,  576.  It  is  true  Brokaw  commenced  suit,  and 
attached  property,  bat  the  record  showB  the  attached 
property  was  taken  from  the  sheriff  by  replevin  at  the 
Boit  of  J.  T.  Holmes,  and  that  the  property  so  attached 
was  found  to  be  the  property  of  Holmes,  and  nothing 
was  realized  on  the  debt.  If  without  fault  of  the  plain- 
tiff the  levy  on  personal  property  becomes  unavailing,  it 
is  not  a  satisfaction  of  the  judgment  Casa  v.  Bai/nter^ 
8  Ohio,  223.    Ford  v.  Skinner,  4  Ohio,  378- 

Maxwsll,  Ch.  J. 

On  the  twenty.fifth  day  of  August,  1874,  Jacob  T. 
Lansing  and  wife  executed  and  delivered  to  the  plaintiff 
in  error  a  mortgage  upon  lot  eight,  in  block  twenty-six, 
in  the  town  of  Hastings,  to  secure  the  payment  of  the 
sum  of  $1,216.95,  which  mortgage  was  filed  for  record  at 
eleven  o'clock  a.m.  of  said  day.  On  the  same  day  Lans- 
ing and  wife  executed  and  delivered  to  Paren  England  a 
mortgage  on  the  same  premises,  to  secure  the  payment 
of  a  promissory  note  for  the  sum  of  $350,  which  mort- 
gage was  filed  for  record  at  ten  o'clock  a.h.  of  the  day 
upon  which  it  was  executed. 

On  the  twenty-ninth  day  of  April,  1875,  England  as- 
signed his  note  and  mortgage  to  the  defendant  in  error. 

On  the  second  day  of  December,  1875,  the  defendant 
in  error  commenced  an  action  at  law  on  the  note,  and 
attached  a  sufficient  amount  of  personal  property  to  sat- 
isfy his  claim.  This  property  so  attached,  was  after- 
wards taken  by  one  J.  T.  Holmes  by  a  writ  of  replevin, 
and  on  the  trial  of  the  cause,  the  right  of  property  and 
right  of  possession  of  said  property  were  found  to  be  in 
said  Holmes.  Judgment  was  rendered  on  the  note  in 
question  in  favor  of  the  defendant  in  error,  but  no  part 
of  the  same  has  been  paid. 

In  May,  1876,  the  plaintiff  in  error  commenced  an  ac- 
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tion  to  foreclose  the  mortgage  first  above  referred  to  in 
the  district  court  of  Adams  county,  and  Lansing  and 
wife  and  Brokaw  were  made  defendants.  The  plaintiff 
in  its  petition  alleges  that  ^'said  defendant,  Jacob  T. 
Lansing,  is  insolvent  and  not  able  to  pay  the  difference 
between  the  value  of  said  mortgaged  property  and  the 
debt  secured  by  the  same."  This  allegation  is  not  de- 
nied in  the  answer.  On  the  trial  of  the  cause  a  decree 
was  rendered  in  favor  of  the  defendant  for  the  amount 
of  his  note  and  mortgage,  and  also  that  his  lien  was 
prior  to  that  of  the  plaintiff.  The  plaintiff  brings  the 
cause  to  this  court  by  petition  in  error. 

Section  851  of  the  code  provides  that:  ^'If  it  appear 
that  any  judgment  has  been  obtained  in  a  suit  at  law  for 
the  money  demanded  by  such  petition,  or  any  part 
thereof,  no  proceeding  shall  be  had  in  such  case,  unless 
to  an  execution  against  the  property  of  the  defendant  in 
said  judgment,  the  sheriff  or  other  proper  ofScer  shall 
have  returned  that  the  execution  is  unsatisfied  in  whole 
or  in  part,  and  that  the  defendant  has  no  property 
whereof  to  satisfy  such  execution  except  the  mortgaged 
premises." 

In  Ghregory  V.  Hartley^  6  Neb.,  362,  this  court  say: 
"  If  an  action  has  been  commenced  on  the  note,  the  peti- 
tion must  show  either  that  the  action  has  not  proceeded 
to  judgment;  or,  if  a  judgment  has  been  obtained,  then, 
that  an  execution  against  the  property  of  the  defendant 
(other  than  the  mortgaged  premises)  has  been  returned 
unsatisfied  in  whole  or  in  part,  and  the  plaintiff's 
remedy  is  exhausted."  We  adhere  to  the  decision  in 
that  case  as  a  correct  exposition  of  the  law.  In  the  case 
at  bar,  however,  the  contest  is  entirely  between  lien- 
holders.  The  prior  mortgagee  files  a  petition  to  fore- 
close its  mortgage,  making  the  senior  mortgagee  a  de- 
fendant, and  alleging  that  the  maker  of  the  notes  is 
insolvent,  and  that  the  senior  mortgagee  has  obtained 
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a  jadgment  at  law  on  his  note,  and  upon  that  ground 
alone  seeks  to  divest  him  of  his  lien. 

In  Rudolf  V,  McDonaldy6  Neb.,  166,  this  conrt  say: 
''  The  grounds  upon  which  subsequent  attaching  credit- 
ors may  interfere  as  against  a  former,  even  before  judg- 
ment, are  very  few  indeed."  The  same  rule  applies  in 
this  case.  The  statute  was  made  for  the  protection  of 
the  debtor.  If  it  had  been  alleged  in  the  petition,  and 
proved  on  the  trial,  that  the  defendant  in  error  had  a 
lien  by  virtue  of  his  judgment  on  another  fund  for  the 
same  debt,  on  which  tiie  junior  mortgagee  had  no  claim, 
the  defendant  in  error  would  be  required  to  exhaust  such 
fund  before  proceeding  to  subject  the  mortgaged  prop- 
erty to  the  payment  of  his  daim ;  but  nothing  of  the 
kind  is  claimed.  The  failure  of  the  defendant  in  error 
to  issue  an  execution  on  his  judgment  did  not  divest 
him  of  his  lien,  and  the  plaintiff  in  error,  in  its  petition, 
by  alleging  the  insolvency  of  the  debtor,  shows  that 
nothing  could  have  been  collected  even  if  an  execution 
had  been  issued.  The  judgment  of  the  district  court  is 
clearly  right  and  must  be  affirmed. 


Judgment  affirmed. 


Frank  D.  Soyereign,  plaintiff  in  error,  v.  The  State 
of  i^ebraska,  defendant  in  error. 

Constitutional  Law :  amending  statutes.  Section  88  of  the 
criminal  code  prohibits  any  person  from  killing  or  injuring, 
except  upon  lands  owned  by  such  person,  certain  designated 
birds.  Section  85  prohibits  the  use  of  any  other  gun  than  the 
common  shoulder  gun  for  the  destruction  of  certain  water  fowl. 
Section  86  prohibits  any  person  from  killing,  ensnaring  or  trap- 
ping wild  grouse  between  the  first  day  of  April  and  the  first 
day  of  August  of  each  year,  or  to  kill  any  wild  turkey  or  quail 
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between  the  first  day  of  February  and  the  first  day  of  Septem- 
ber.  In  1877  an  act  was  passed  to  prohibit  the  killing  of  any 
wild  bird  within  the  state,  except  water  fowl,  snipes,  waders, 
and  woodcocks.  JJaid,  1,  that4he  act  was  amendatory  of  sections 
88, 85  and  86  of  the  criminal  code,  and  under  the  provisions  of 
section  11,  article  III,  of  the  constitution,  which  provides  that 
*'  no  law  shall  be  amended  unless  the  new  act  contains  the  sec- 
tion or  sections  so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed,"  the  act  was  void.  SmaiU  v.  White, 
4  Neb.,  858,  adhered  to. 

Erbob  to  the  district  court  for  Lancaster  connty. 
Tried  below  before  Poumd,  J. 

JameB  E.  PhilpoU  cmd  JB.  E.  B.  Kemhedy^  for  plain- 
tiff in  error. 

The  act  is  in  effect  an  amendment  to  sections  83,  86, 
and  86  of  the  criminal  code,  and  the  new  act  does  not 
contain  the  entire  sections  amended,  nor  does  it  repeal 
them,  nnlesB  it  is  by  implication  of  law.  The  evils 
guarded  against  by  these  salutary  and  wise  provisions 
of  the  constitution  are  too  obvious  to  require  argument, 
to  either  explain  or  vindicate  them.  Whether  it  vms 
wise  or  discreet  to  pass  an  act,  with  so  little  to  recom- 
mend it  to  public  favor,  or  of  so  questionable  consist- 
ency as  to  meet  with  common  disfavor,  and  quite  as 
common  violations  of  it  with  entire  impunity  (except 
in  the  instance  of  the  case  at  bar),  is  a  question  which 
this  court  will  not  and  cannot  deal  with.  It  is  a  ques- 
tion of  legislative  discretion  or  will,  a  prerogative  wholly 
confided  to  that  branch  of  the  government.  Still,  our 
admiration  for  the  prudent  exercise  of  that  right  is 
quickened  by  the  fact  that  its  exercise  in  Nebraska  in 
this  instance  is,  in  one  respect  at  least,  diametrically 
opposite  to  its  exercise  in  the  adjoining  state  of  Colo- 
rado. In  this  state  the  hawk  in  question  is  sought  to 
be  protected  in  the  interest  of  agriculture,  while  in  Col- 
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orado  a  bounty  is  awarded  for  its  destraction  for  pre- 
dsely  the  same  reason.  In  Colorado  the  voracious 
hawk  that  fares  samptuonsly  every  day  upon  delicate 
prairie  chickens  and  luscious  quails  is  interdicted  and 
treated  as  an  outlawed  felon.  In  Nebraska  he  is  en- 
shrined as  the  emblem  of  legislative  forecast  andvirtue^ 
and  henceforth  is  to  feast  upon  locust  and  wild  honey. 

J.  O.  Crwwford^  on  behalf  of  the  defendant  in  error, 
for  himself  and  all  others  who  favor  the  protection  of 
birds,  filed  the  following  brief: 

The  act  does  not  profess  to  be,  nor  is  it  amendatoiy  of 
any  other  act,  but  is  a  complete  act  in  itself.  That  an 
act  complete  in  itself  may  so  operate  on  prior  acts  as  to 
materially  change  or  modify  them  without  being  within 
the  mischief  designed  to  be  remedied  by,  or  repugnant 
to,  this  provision  of  the  constitution,  is  doubtless  true. 
Smails  v.  Whiter  4  Neb.,  857.  But  the  attorneys  for 
plaintiff  seem  to  doubt  the  tenability  of  the  position 
taken  by  them  as  to  the  constitutionality  of  the  ^^  bird 
law  "  and  go  outside  of  the  record  to  say  that  there  is 
little  to  recommend  the  act,  and  that  it  is  inconsistent 
and  meets  with  common  disfavor,  and  is  violated  with 
impunity.  8o  little  to  recommend  it,  indeed  I  At  a 
time  when  the  air  was  swarming,  and  the  earth  was  astir 
with  insects,  which  in  fact  would  have  destroyed  the 
finest  crop  ever  grown  in  our  state,  if  they  themselves 
had  not  been  destroyed.  So  gloomy  did  the  prospect 
of  successfully  raising  a  crop  seem  about  the  time  of  the 
passage  of  the  act  complained  of,  that  many  farmers  let 
their  land  lay  idle  rather  than  risk  the  putting  out  of  a 
crop,  and  yet  counsel  says  there  was  little  to  recommend 
the  passage  of  the  act.  The  preservation  of  these  in- 
sect destroyers  is  of  no  consequence,  according  to  coun- 
sel's notion.  There  never  was,  and  there  probably  never 
will  be,  a  time  when  the  vicious  will  see  anything  to 
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recommend  the  penal  laws  enacted  for  the  preservation 
of  life  and  property,  and  it  is  evident  that  the  plaintiff 
in  error  is  no  exception  to  the  general  rale;  happily, 
these  form  but  a  small  portion  of  the  citizens  of  oar 
state,  and  the  assertion  that  the  bird  law  meets  with 
common  disfavor,  is  only  an  assertion,  and  is  without 
foundation  in  fact. 

Maxwsll,  J. 

The  plaintiff  in  error  shot  a  hawk  in  Lancaster  county 
on  the  twenty-first  day  of  June,  1877.  On  the  same 
day  he  was  arrested  for  the  offense,  and  pleaded  guilty  to 
the  charge,  and  was  fined  five  dollars  and  costs,  and  to 
be  committed  to  the  county  jail  until  the  same  were 
paid.  He  made  application  to  the  district  court  for  his 
discharge  upon  hahecbs  oorpvs.  The  court  held  the  fine  and 
imprisonment  lawful,  and  remanded  the  prisoner.  The 
cause  is  brought  into  this  court  by  petition  in  error. 

Section  one  of  the  act  approved  February  19, 1877,  "to 
prohibit  the  taking,  wounding,  or  killing  ot  wild  birds 
of  any  kind,  at  any  time,  within  the  state  of  ^Nebraska, 
and  providing  penalties  for  the  violation  of  the  act," 
provides:  "That  from  and  after  the  first  day  of  June, 
A.D.  1877,  it  shall  be  unlawful  for  any  person  to  take, 
wound,  or  kill  any  wild  bird  within  the  state  at  any  sea- 
son of  the  year,  or  to  take  or  destroy  any  wild  bird's 
eggs  or  nest  at  any  time.  Provided^  that  this  act  shall 
not  apply  to  waterfowls,  jacksnipes,sandsnipes,  waders, 
and  woodcocks." 

Section  11,  Art.  Ill,  of  the  constitution  provides 
that:  "No  law  shall  be  amended  unless  the  new  act 
contains  the  section,  or  sections,  so  amended,  and  the  sec- 
tion, or  sections,  so  amended,  shall  be  repealed."  The  evi- 
dent object  of  this  provision  is  to  avoid  the  serious  em- 
barrassments which  would  arise  in  regard  to  conflicting 
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rights,  claims,  and  remedies,  if  statutes,  amendatory  in 
their  character,  could  be  passed  as  independent  acts,  no 
change  being  made  in  the  statute  amended,  except  so 
far  as  it  may  be  in  conflict  with  the  amendatory  act. 
This,  if  permitted,  would  introduce  endless  confusion 
and  uncertainty  into  the  law.  To  avoid  the  possibility 
of  such  legislation,  the  people  by  this  constitutional  pro- 
vision have  taken  from  the  legislature  the  power  to  so 
amend  a  statute.  The  constitutional  provision  requires 
that  in  all  cases,  the  law  as  amended  shall  be  given  in 
full,  with  such  reference  to  the  old  law  as  will  clearly  show 
for  what  the  new  law  is  substituted. 

In  Smails  v.  Whiter  4  I^eb.,  357,  it  was  held  that  an  act 
complete  in,  itself  m^kj  so  operate  on  prior  acts  as  to  ma- 
terially change  or  modify  them,  without  being  within 
the  mischief  designed  to  be  remedied  by,  or  repugnant 
to,  the  provisions  of  the  constitution.  '^  But  where  the  act 
is  not  complete  in  itself,  but  in  its  eflect  is  simply  and 
clearly  amendatory  of  a  former  statute,  it  falls  directly 
within  the  constitutional  inhibition,  and  is  void." 

We  adhere  to  that  decision.  And  the  case  at  bar 
clearly  falls  within  the  rule  laid  down  in  that  case.  The 
act  in  question  is  as  clearly  amendatory  of  sections  83, 
85,  and  86  of  the  criminal  code  as  if  apt  words  had  been 
used  for  the  express  purpose  of  amending  said  sections. 
The  act  therefore  is  void.  Sections  83,  84,  85,  and  86 
of  the  criminal  code,  as  amended  in  1875  (Laws,  1875, 
p.  18),  not  being  repealed  by  the  act  of  February,  19, 
1877,  are  still  in  full  force.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  plaintiff  discharged. 

JUDGHBNT  AOOOKDINQLY. 
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~-^  JOHK  S.  GbEOOBY  and  J.  H.  MoMuBTRY,  PLAIUnFFS  IN 

^7   ^^  BBROB^  T.  ChABLBS  OaICEBON,  DXFBKDANT  IN  BBBOB. 

1.  Stay  of  Exeoution  in  Probate  Oourt.  A  Judgment  was 
rendered  in  the  probate  court  of  Lancaster  county  for  oyer  one 
hundred  dollars.  ffM,  that  execution  thereon  could  haye  been 
legally  stayed  only  by  complying  with  section  481  of  the  code 
of  civil  procedure. 

2.     :     MBBB  UNDEBTAEJNa    BT    BUBBTIBS    ALOKB  NOT  8UFFI- 

ciBNT.  The  requirement  of  the  statute  that  the  defendant 
'*  shall  enter  into  a  bond,  with  one  or  more  sufficient  sureties/' 
etc.,  is  not  answered  by  giving  a  mere  undertaking,  MectUed 
by  mreties  cUone. 

8.    :    .    The  acceptance  of  such  an  instrument  by  the 

probate  Judge,  the  plaintiff  iwt  being  a  party  to  it^  was  a  void 
act,  and  neither  prevented  the  immediate  enforcement  of  the 
Judgment  by  execution,  nor  bound  the  sureties  to  its  payment. 

Ebbob  to  the  district  court  for  Lancaster  conntj. 
Tried  below  before  Pound,  J. 

The  opinion  states  the  case. 

Brovm  <&  Ma/rshallj  for  plaintiffs  in  error. 

The  pretended  stay -bonds  were  not  stay-bonds  at  all, 
certainly  not  such  as  required  by  statute,  and  being 
purely  statutory  bonds,  were  nullities  unless  made  in 
strict  conformity  to  the  statute  directing  the  same. 
These  pretended  stay-bonds  were  executed  before  the 
law  of  1875,  amending  the  law  of  stay-bonds,  was  ap- 
proved, and  are  therefore  governed  by  section  ^1  of  the 
civil  code.  The  instruments  claimed  to  be  stay-bonds, 
under  the  above  cited  statute,  fail  to  be  such.  First.  Be- 
cause the  defendant  does  not  join  in  the  instrument  as 
required,  and  there  is  therefore  no  principal.  Second. 
There  is  no  condUian  or  penalty  recited  therein  upon 
which  payment  shall  be  made.  Third.  The  instruments 
do  not  run  to  the  plaintiff,  they  do  not  even  run  to  any 
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person  at  all,  and  there  is  therefore  no  obligee  named. 
Fonrth.  The  instruments  are  nowhere  approved  by  the 
judge  or  clerk  of  the  court,  as  required  by  law. 

"  Where  a  bond  is  made  to  a  city,  when  it  should  be  a 
county,  it  is  a  nullity."  Sexton  v.  Kelley^  3  Neb.,  104. 
A  stay-bond  which  is  a  statutory  bond  must  conform 
substantially  to  the  requirements  of  the  statute  in  re- 
spect to  its  penalty,  condition,  form,  and  number  of 
sureties.     Cutler  v.  Roberts^  cmte  p.  4. 

A  stay  of  execution  being  a  privilege  in  derogation  of 
the  common  law  rights  of  the  plaintiff,  the  party  claim- 
ing the  privilege  must  bring  himself  within  the  statute 
granting  it.  JErie  City  JBank'v.  Comptony  27  Pa.  St., 
195.  Cameron  v.  JSandwich  Mfg.  Co.^  6  Neb.,  444. 
JDiokey  v.  Allej/j  4  Dev.,  Law,  43.  JByers  v.  The  State, 
20  Ind.,  47.    Benedict  v.  Bray,  20  Oal.,  251. 

Zamb^  BilUngsley  dk  Lambertaony  for  defendant  in 
error. 

No  brief  on  file. 

Lake,  J. 

The  defendant  in  error  was  surety  for  Thomas  J. 
Caution  on  a  promissory  note  given  to  the  Lancaster 
County  Bank,  on  which  judgment  was  duly  rendered  by 
the  probate  court  for  $191.16  and  costs. 

Within  the  time  allowed  by  law,  and  for  the  purpose 
of  staying  execution,  the  plaintiffs  in  error  appeared  be- 
fore the  probate  judge  and  entered  into  an  undertaking, 
as  follows:  ^'In  pursuance  of  the  statute  in  such  case 
made  and  provided,  J.  H.  McMurtry  and  J.  S.  Gregory, 
for  the  purpose  of  staying  the  above  judgment,  do  hereby 
promise  and  undertake  to  pay  the  above  judgment,  in- 
terest, and  costs,  and  the  costs  that  may  accrue. 

"(Signed)  J.  H.  McMurtry, 

John  S.  Gregory. " 
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Thereupon  a  stay  was  had  for  the  statntorj  time,  at  the 
expiration  of  which,  an  execution  was  issued,  and  the 
judgment  collected  in  full  from  the  defendant  in  error 
as  surety  on  the  note,  who  then  brought  his  action  to 
recover  the  amount  from  the  plaintiffs  in  error  as  sure- 
ties for  stay  of  execution,  and  recovered  the  judgment 
now  in  controversy.  It  is  the  case  of  an  original  surety, 
who,  having  discharged  his  liability  to  the  creditor  by 
paying  the  debt,  now  seeks  to  reimburse  himself  out  of 
the  subsequent  sureties  for  stay  of  execution.  And  he 
claims  this  right  under  the  equitable  doctrine  of  sub- 
stitution, by  which  he  may  stand  in  the  shoes  of  the 
creditor,  and,  by  an  enforcement  of  the  judgment  which 
he  has  paid,  reimburse  himself  for  the  loss  sustained. 

In  his  petition,  the  defendant  in  error,  after  a  recital 
of  the  facts  showing  the  standing  of  the  parties  with  re- 
spect to  the  original  suit,  and  to  each  other,  alleges  that 
the  stay  was  entered  at  the  sole  request  of  Caution,  the 
principal  debtor,  who  then  had  considerable  property, 
both  real  and  personal,  in  his  own  name,  so  that,  but  for 
the  stay  granted  as  aforesaid,  the  judgment  would  have 
been  collected  out  of  the  same;  and  that  a  part  of  said 
property  or  real  estate  was  by  him  conveyed  to  the  said 
McMurtry  at  the  time,  upon  consideration  in  whole  or 
in  part  that  they  should  so  become  bound  for  the  pay- 
ment of  said  judgment;  which  real  estate  the  said  de- 
fendant still  owns  and  holds  under  said  conveyance. 
And  it  is  further  charged  ''  that  during  the  period  of 
stay  of  the  said  execution  the  said  Caution  became  and 
still  is  utterly  insolvent,  and  has  become  a  non-resident 
of  the  state  of  Nebraska,  and  has  no  property  therein." 

By  their  amended  answer  the  plaintiffs  in  error  ad- 
mitted the  execution  of  the  note,  the  recovery  of  judg- 
ment thereon,  and  its  payment  by  the  defendant  in  error. 
They  also  admitted  the  insolvency  of  Caution,  but  de- 
nied that  he  was  solvent  when  the  judgment  was  ren- 
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dered.  And  they  denied  all  the  other  allegations  of  the 
petition  by  which  the  charge  that  they  were  sareties  in 
a  bond  for  stay  of  execution  was  pnt  in  issue. 

The  case  being  tried  to  the  court,  without  a  jury,  there 
was  a  special  finding  of  facts,  '^  that  the  defendants,  John 
S.  Gregory  and  J.  H.  McMurtry,  became  sureties  for 
stay  of  execution  on  said  judgment  at  the  sole  request  of 
Robert  J.  Caution,  who  was  the  principal  judgment 
debtor  therein,  as  alleged  in  said  petition."  Upon  these 
facts  alone,  there  being  no  finding  as  to  Caution's  sol- 
vency, nor  as  to  whether  the  plaintiffs  in  error  were  in- 
demnified for  becoming  sureties,  as  alleged  in  the  peti- 
tion, the  court  found  as  its  conclusion  of  law,  ^'  that,  in 
equity,  the  plaintiff  was  entitled  to  be  subrogated  to  all 
the  rights  of  the  judgment  creditor,"  and  to  recover 
from  the  plaintiffs  in  error  the  full  amount  which  he 
had  paid  in  satisfaction  of  the  judgment,  together  with 
interest  and  costs;  and  so  the  judgment  was  rendered. 

Such  is  the  case  as  made  by  the  record,  and  it  presents 
two  questions:  First.  Whether  the  plaintiffs  in  error, 
by  executing  the  instrument  on  which  the  stay  of  execu- 
tion was  granted,  became  bound  to  pay  the  judgment? 
and,  secondly y  whether,  if  such  liability  were  incurred, 
the  original  surety  on  paying  the  judgment  could  re- 
quire them  to  make  good  to  him  the  amount  paid  ?  From 
the  view  we  take  of  the  first  question,  that  is  decisive  of 
the  case,  and  we  shall  therefore  consider  it  alone,  leav- 
ing the  second,  concerning  which  there  is  some  conflict 
in  the  authorities,  until  a  necessity  for  its  decision  shall 
arise. 

At  the  time  this  stay  was  entered  the  only  authority 
for  staying  executions  on  the  judgments  of  probate 
courts  was  found  in  Sec.  17  of  "An  act  concerning  the 
organization,  powers,  and  jurisdiction  of  probate  courts," 
passed  March  8,  1873.  This  section  provides  that: 
^^  Any  party  against  whom  a  judgment  is  rendered,  on 
29 
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all  Bums  exceeding  one  hundred  dollars,  may  have  a  stay 
of  execution  in  like  manner  as  upon  judgments  rendered 
in  the  district  court,  and  upon  the  same  conditions;  and 
upon  all  sums  of  one  hundred  dollars  and  under,  the 
same  as  provided  for  in  actions  before  justices  of  the 
peace."  This  judgment  exceeded  one  hundred  dollars, 
and  therefore  fell  within  the  operation  of  the  first  clause 
of  the  section,  which  required  the  same  steps  to  be  taken 
to  procure  a  stay  of  execution  as  if  the  judgment  had 
been  rendered  by  the  district  court.  And  inasmuch  as 
judgments  of  probate  courts  are  not  liens  upon  the  debt- 
or's real  estate,  this  judgment  was  governed  by  Sec  481 
of  the  code  of  civil  procedure,  which  provides  that: 
^'  Executions  or  orders  of  sale,  as  the  case  may  be,  shall 
be  stayed  for  the  period  of  one  year,  whenever  the  de- 
fendant, within  twenty  days  after  the  rendition  thereof, 
shall  enter  into  a  bond  to  the  plaintiff,  with  one  or  more 
sufficient  sureties,  residents  of  the  county,  to  be  ap- 
proved by  the  clerk  of  such  court,  conditioned  for  the 
payment  of  the  amount  of  such  judgment  or  decree,  to- 
gether with  the  interest  and  costs  that  may  accrue." 

The  instrument  given  in  evidence  on  the  trial,  and  on 
which  the  stay  was  allowed  by  the  probate  judge,  fell 
far  short  of  answering  the  requirements  of  the  statute. 
It  was  not  a  bond  executed  by  the  defendants  to  the 
plaintiff  in  the  judgment,  but  it  was  merely  an  under- 
taking to  pay  the  judgment,  interest  and  costs,  executed 
by  sureties  alone.  Had  the  judgment  creditor  been  a 
party  to  this  undertaking  by  agreeing  to  accept  it  as  the 
consideration  for  delaying  execution  for  some  definite 
time,  the  transaction,  although  not  amounting  to  a  stat- 
utory stay,  could  very  likely  have  been  upheld  and  en- 
forced as  a  common  law  contract.  The  enforcement  of  a 
statutory  stay  does  not  depend  upon  the  assent  of  the 
judgment  creditor;  but,  to  entitle  a  party  to  it,  he  mnst 
at  least  conform  substantially  to  the  requirements  of  the 
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law  authorizing  it  Howa/rd  v.  Brawn^  21  Me.,  385. 
Erie  City  Bank  v.  Comptan^  27  Penn.  St.,  106.  Cutler 
et  al.  V,  JBoberts,  ante  p.  4.  Pelham  et  al.  v,  Origg^ 
4  Ark.,  141.  This  instrument  not  being  such  as  the 
judge  was  authorized  to  take,  it  furnished  no  real  ]»ro- 
tection  to  Cantlon,  inasmuch  as  the  creditor  could  have 
required  the  immediate  enforcement  of  his  judgment  by 
execution,  notwithstanding  this  formal  entry  of  a  stay 
by  the  judge.  Mutuality  of  obligation,  one  of  the  great 
essentials  in  contracts  generally,  is  here  wholly  wanting. 
The  record  shows  that  when  this  instrument  was  offered 
in  evidence,  in  support  of  the  petition,  it  was  duly  ob- 
jected to  by  the  plaintiffs  in  error  on  the  ground  of  im- 
materiality; the  objection  was  overruled  and  an  excep- 
tion taken.     In  this  we  think  there  was  error. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 

Rbvebssd. 


M.  F.  MoWlLLIAlfS  BT  AL.,  PLAINTIFFS  IN  BBBOB,  V.  O.  S. 
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1.    Homestead  Claim  on  Public  Lands :  salb  of,  togbtheb 

WITH  nCFBOVEMESTS,  A  GOOD  OONSmEBATION  FOB  A  FB0M1B8O- 

BY  NOTB.  The  sale  and  sorrender  of  a  homestead  claim  upon 
the  public  lands,  together  with  improvements  made  thereon, 
although  conveying  no  interest  in  the  land  itself  as  against  the 
government,  is  a  good  consideration  for  a  promissory  note;  the 
improvements  being  subjects  of  legitimate  bargain  and  sale. 

9.  Promissory  Note :  holdeb  bt  a  tbahsfbb  withoitt  oon- 
smBBATiON  MAT  BUB.  The  Single  fact  that  a  promissory  note 
payable  to  bearer,  was  transferred  to  the  plaintiff  without  con- 
sideration, or  solely  to  enable  him  to  bring  suit  upon  and  col- 
lect it,  constitutes  no  defense  to  the  action. 
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E&BOB  to  the  district  court  for  Lancaster  countj.  It 
was  an  action  upon  a  promissorj  note  given  bj  Mc Wil- 
liam's, as  principal,  and  Patten,  as  surety,  to  one  Ira  D. 
Bishop,  and  by  him  assigned  to  Bridges.  The  cause 
was  tried  before  Potod,  J.,  who  rendered  judgment  in 
favor  of  Bridges,  and  McWilliams,  the  defendant  there, 
brought  the  cause  up  by  petition  in  error. 

Jf  .  H.  Se&sionSy  for  plaintiff  in  error. 

The  case  shows  that  Daniel  A.  Bishop  never  had  a 
homestead  entry,  neither  was  he  ever  a  resident  of  this 
state.  It  is,  however,  claimed  that  Daniel  A  Bishop 
was  the  owner  of  a  homestead  entry  by  reason  of  having 
purchased  the  homestead  entry  of  one  Slade;  and  the 
agreement,  that  the  said  Bishop  should  relinquish  and 
abandon  his  right  to  his  entry  upon  said  land  by  home- 
stead entry  or  pre-emption,  so  that  McWilliams  could 
enter  the  same,  entered  into  and  made  a  large  part  of 
the  consideration  of  the  note,  is  fully  established  by  the 
pleadings  and  proofs  in  the  case.  Such  a  consideration 
is  against  the  policy  of  the  law,  and  cannot  be  sustained. 
Dawson  v.  MerrUle,  2  Ntfb.,  119.  Davyson  v.  Merrillej 
3  Neb.,  461.  Myers  v.  Croft,  2  Neb.,  481.  This  action, 
being  founded  upon  a  contract  which  is  entire,  and  a 
part  of  the  consideration  being  illegal,  is  void,  and  inca- 
pable of  confirmation.  1st  Par.  on  Con.,  456.  Bank  v. 
Stegal,  41  Miss.,  142.  Bank  v.  Kmg,  44  N.  T.,  87. 
1st  Par.  on  Bills,  217.  The  note  in  suit  being  given  to 
Ira  D.  Bishop  for  a  pretended  homestead  entry  of  Dan- 
iel A.  Bishop,  and  improvements  thereon,  not  made  by 
Daniel  A.  Bishop  or  the  payee  of  the  note,  constituted 
no  consideration  for  the  same  to  the  payee  or  his  assigns. 
Messmger  v.  Miller,  2  Pinney,  Wis.,  60.  Smith  v. 
Ware,  13  Johns.,  357.  Wai;ers  v.  Miller,  1  DalL,  396. 
Bank  v.  Bice,  107  Mass.,  37.     Daniel  A.  Bishop  being 
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the  real  owner  of  the  note  in  suit,  Ira  D.  Bishop  onlj 
held  the  same  as  the  agent  of  Daniel  A.  Bishop.  Ira 
D.  Bishop  could  not  sell  and  transfer  the  same  and  give 
good  title,  for  the  reason  that  he  was  not  the  owner,  and 
had  no  title  to  convey.  He  conld  not,  as  the  agent  of 
Daniel  A.  Bishop,  sell  and  transfer  said  note  and  thereby 
convey  title  to  the  same,  for  the  death  of  Daniel  A. 
Bishop  was  in  law  a  revocation  of  his  agency,  and  all  his 
acts  in  relation  to  said  note  subsequent  to  his  death  are 
void.  2  Vol.  Kent  Com.,  828.  Peries  v.  Aycinena^  3 
Watts  &  S.,  79.  Johnson  v.  Johnson^  Wright,  O.,  594. 
Hwmt  V,  RousTMmieT^  8  Wheat.,  174, 201.  Ira  D.  Bishop 
having  no  interest  in  this  note,  his  assignee,  Bridges, 
has  none,  and  the  real  party  in  interest  not  being  known 
in  the  record,  the  judgment  cannot  stand.  Carpenter  v. 
Milea^  17  B.  Monroe,  98.  Holladay  v.  DcmSy  6  Oregon, 
40.    EmUer  V.  Field,  ^  0}Ao,  Z4ld. 

Jf.  0.  Ahhottj  for  defendant  in  error. 

1.  The  relinquishment  and  abandonment  of  the  right 
acquired  to  "  homestead"  or  "  pre-empt"  public  lands  and 
deliver  possession  thereof  to  another  with  the  improve- 
ments thereon  is  a  good  consideration  for  a  promise. 
Spry  V.  Sleppy^  15  Iowa,  409.  Snow  v,  Planning,  10 
Iowa,  818.  Moore  v,  Mclntoeh,  6  Kan.,  39.  Clark  v. 
ShuUz,  4  Mo.,  235.  Johnson  v.  Lewisy  10  Mo.,  153. 
Bums  V,  Hayden,  24  Mo.,  215.  Stubhlejield  v.  JSran- 
sor^y  20  Mo.,  801.  The  sale  and  transfer  of  improve- 
ments upon  public  land,  as  shown  by  the  pleadings  and 
evidence  in  this  case,  constitutes  a  good  consideration 
for  the  note  in  suit.    Gen.  Stat.,  409. 

2.  It  is  shown  that  Daniel  A.  Bishop  was  in  possession 
of  the  land  mentioned.  He  certainly  had  some  right 
there,  of  which  it  would,  at  least,  cause  trouble  to  de- 
prive him,  and  Mc Williams  was  evidently  of  that  opin- 
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ion  when  he  executed  the  note  in  question,  and  that  in- 
terest, right,  or  claim  was  a  valuable  one  to  secure.  As 
a  matter  of  law,  being  in  possession,  he  did  have  such  a 
right  or  claim  as  he  could  perfect,  as  against  every  one. 
Moore  v,  Mcintosh^  6  Kan.,  39. 

Lakb,  J. 

The  evidence  shows  that  the  consideration  for  giving 
the  promissory  note  in  question,  was  the  sale  and  sur- 
render by  Daniel  A.  Bishop  of  his  unperfected  home- 
stead claim  upon  the  public  lands,  together  with  the 
improvements  thereon,  consisting  of  a  small  dwelling 
house,  or  shanty,  about  twenty-five  acres  6f  breaking, 
and  a  lot  of  forest  trees. 

Previous  to  the  purchase,  McWilliams  went  upon  the 
land,  examined  it,  as  he  himself  swears,  and  knew  per- 
fectly well  the  condition  of  the  property  he  was  pur- 
chasing. Indeed,  it  is  not  even  alleged  that  any  decep- 
tion was  practiced  either  by  Bishop,  or  by  his  brother 
who  negotiated  the  sale.  The  trade  seems  to  have  been 
a  fair  one  as  to  all  concerned  in  it.  McWilliams  got 
just  what  he  stipulated  to  receive,  and  we  see  no  reason 
why  he  should  not  be  compelled  to  do  as  he  agreed. 

It  is  true  that,  as  to  the  land  itself,  the  legal  title  to 
which  was  still  in  the  United  States,  the  contract  could 
confer  no  right  whatever  upon  McWilliams  which  the 
law  would  respect.  Danoson  «.  MerriZle^  8  Neb.,  458. 
But  the  improvements  made  on  the  land  were  subjects 
of  legitimate  bargain  and  sale,  being  declared  such  by 
an  express  enactment  of  our  legislature,  chapter  30,  Gen. 
Statutes,  409,  the  first  section  of  which  provides  that: 
^^All  contracts,  promises,  assumpsits,  or  undertakings, 
either  written  or  verbal,  which  shall  be  made  hereafter 
in  good  faith  and  without  fraud,  collusion,  or  circum- 
vention, for  sale,  purchase,  or  payment  of  improvements 
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made  on  the  lands  owned  by  the  government  of  the 
United  States  shall  be  deemed  valid  in  law  or  equity, 
and  may  be  sued  for  and  recovered  as  in  other  con- 
tracts." 

Holding  as  we  do  that  these  improvements,  either 
alone,  or  together  with  the  abandonment  of  the  land  to 
McWilliams,  were  a  good  and  valid  consideration  for 
the  promissory  note,  there  only  remains  for  consid- 
eration the  single  question  of  tlie  right  of  the  defendant 
in  error  to  bring  action  upon  it,  on  which  some  reliance 
seems  to  be  placed  by  counsel  as  ground  for  reversal. 
But  on  this  point  we  see  no  difficulty.  That  Bridges 
was  the  lawful  bearer  of  the  note  from  the  payee  named 
therein  was  not  denied  by  the  answer;  it  was  merely 
alleged  '^  that  he  gave  to  said  Bishop  no  value  or  consid- 
eration whatever  for  the  assigning  and  delivery  of  said 
note  to  him  *  *  *  and  that  he  took  the  assignment 
and  delivery  for  the  express  purpose  of  bringing  suit 
upon  the  same  in  his  own  name  with  the  understanding 
and  agreement  ♦  ♦  *  that  if  he  recovers  upon  said 
note  and  collects  the  same,  then  in  that  case  he  is  to  pay 
something  to  said  Bishop  for  said  note;  but  if  he  does 
not  recover,  then  he  is  to  pay  nothing  to  said  Bishop 
for  the  same." 

Had  the  principal  defense,  the  want  of  a  valid  consid- 
eration for  the  note,  been  sustained,  these  facts  would 
have  become  important  as  showing  that  Bridges  was  not 
entitled  to  the  protection  which  the  law  affords  to  an 
innocent  holder  for  value  of  negotiable  paper.  But  that 
defense  failing,  they  become  wholly  immaterial,  for  the 
reason  that,  under  the  facts  of  this  Case,  the  considera- 
tion for  which  Bishop  saw  fit  to  dispose  of  his'  interest 
in  the  note  was  a  matter  in  which  the  makers  could 
have  no  possible  interest,  and  entirely  within  his  own 
discretion. 

Judgment  affibmed. 
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'40  Jis      ^'  -^'  Bbown,  appellant,  v.  W.  H.  H.  Watkes,  ahd 
'^4241  Gbobge  Nobth,  appellees. 

48    1261 

1.  Fraud:  BBSdssiON  OF  OOHTRAOT.  To  entitle  a  party  to  rescind 
a  contract  for  the  sale  of  chattels  on  the  ground  of  fraud  he 
must  oflfer  to  return  the  property  received  by  him  and  demand 
a  rescission  within  a  reasonable  time  after  the  discovery  of  the 
fraud. 

9.    :    .    If  a  party  be  induced  to  purchase  an  article 

by  fraudulent  misrepresentations  of  the  seller  respecting  it,  and 
after  discovering  the  fr^ud  continue  to  deal  with  the  article  as 
his  own  he  cannot  recover  back  from  the  seller  the  money  paid 
for  it 

8.    :    .    In  this  case  there  having  been  a  delay  of  from 

five  to  six  months  after  discovering  the  fraud,  and  no  offer  to 
restore  the  property  or  to  account  for  its  use,  equity  will  not 
lend  its  aid  by  decreeing  a  rescission  of  the  contract,  but  will 
leave  the  plaintiff  to  the  ordinary  modes  of  redress  which  the 
law  affords. 

Appeal  from  the  district  coart  for  Otoe  county. 

It  was  a  suit  in  equity,  the  plaintiff,  Brown,  alleging 
fraud  on  the  part  of  Waters  in  the  sale  of  certain  per- 
sonal property,  and  praying  that  certain  notes  and  mort- 
gages given  in  payment  of  said  property  be  canceled, 
and  that  said  defendants.  Waters  and  North,  to  whom  it 
was  alleged  the  notes  of  plaintiff  to  defendants  were  sold 
and  assigned  before  due,  be  enjoined  from  prosecuting 
any  suit  brought  on  said  mortgages  or  the  notes  secured 
thereby.  The  cause  was  referred  to  Greorge  W.  Oovell 
to  take  proofs  and  find  the  facts.  January  12,  1876, 
Brown  moved  for  an  order  confirming  the  referee's  report 
and  asking  for  a  decree  as  prayed  for  in  plaintiff's  peti- 
tion. At  the  March,  A.D.  1877,  term  of  tl\^  district 
court,  the  motion  to  confirm  report  of  referee  and  render 
decree  as  prayed,  was  by  said  court  overruled  in  part 
and  sustained  as  to  a  part  thereof  by  confirming  the  re- 
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port  and  finding  of  the  referee;  but  the  said  court  re- 
fused to  order  a  decree  thereon,  for  the  reason  that  the 
facts  stated  in  the  report  and  finding  of  said  referee  did 
not  entitle  the  said  plaintiff  to  the  relief  prayed  for  in 
said  plaintiff's  petition,  nor  to  any  relief  whatever. 
And  on  the  21st  day  of  March,  A.D.  1877,  it  was  by  said 
court  ordered  and  decreed  that  the  petition  of  plaintiff 
be  dismissed  at  his  costs.     He  appeals. 

C,  W.  Seymov/r  and  S.  H.  Calhoun^  for  appellant 

1.  Where  a  party  represents  as  true  that  which  he 
knows  to  be  false,  and  makes  the  representation  in  such 
a  way,  or  under  such  circumstances  as  to  induce  a  rea- 
sonable man  to  believe  that  it  is  true  and  is  meant  to  be 
acted  on,  and  the  person  to  whom  the  representations  have 
been  made,  believing  it  to  be  true,  acts  upon  the  faith  of 
it,  and  by  so  acting  sustains  damage,  there  is  fraud  to 
support  an  action  of  deceit  at  law  and  to  be  ground  for 
the  decision  of  the  transaction  in  equity.  Evans  v, 
Bicknelly  6  Vesey,  174.  Donelson  v.  Yowag^  Meigs, 
155.  No  precise  limit  of  time  can  be  stated  within 
which  the  interposition  of  the  court  must  be  sought. 
What  is  a  reasonable  time  cannot  well  be  defined  so  as 
to  establish  any  general  rule,  and  must  in  a  great  meas- 
ure depend  upon  the  exercise  of  a  sound  discretion  of  the 
court  under  all  the  circumstances  of  each  particular  case. 
Oresley  v.  Movsley,  4  DeGex  &  Jones,  78.  HawUy  v. 
Cramer.  4  Cow.,  717.  Eallet  v.  Collins^  10  How.,  174. 
King  V.  Morford^i  Sazton,  274.  NeUon  v.  Ca/rringtorij 
4  Munf.,  332. 

2.  If  the  thing  sold  differs  in  substance  from  what 
the  purchaser  was  led  by  the  vendor  to  believe  he  was 
buying,  there  is  no  contract.  Gomperty  v.  Bar'tlett^  2 
Ellis  &  Blackburn,  849.  Qwmey  v.  Wormeralm/^  4  Id., 
133. 
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8.  If  the  contract  is  affirmed  by  the  vendee  after  the 
discovery  of  the  frand  it  merely  extinguishes  his  right 
to  rescind ;  his  other  remedies  remain  unimpaired.  Peck 
V.  Brewery  48  111.,  55.  Whitney  v.  Allaire^  4  Denio, 
554.  Weimer  v.  Clement^  87  Penn.  State,  147.  Herrm 
V.  Lihheyj  36  Maine,  850. 

MofSondk  Whedansjid  M.  Z.  Hmpjowrd^  for  appellees. 

The  plaintiff  sets  forth  in  his  bill  of  complaint  that 
the  notes  of  plaintiff  to  defendant  were  sold,  assigned, 
and  transferred  before  due,  and  that  the  purchaser. 
North,  had  due  and  legal  notice  of  all  equities  existing 
between  the  parties.  This  being  the  case,  any  defense 
could  be  pleaded  in  an  action  at  law  upon  the  notes  in  the 
hands  of  the  purchaser,  North,  and  the  complainant 
having  a  free  and  adequate  remedy  at  law,  a  court  of 
equity  will  not  take  jurisdiction.  Red/numd  v.  Di^iken- 
sorij  9  N.  J.  L.,  507.  JBonebrighi  v.  Pease^  8  Mich.,  318. 
Foster  v.  Swasey^  2  Woodb.  and  M.,  217.  Coowbe  v. 
Meade^  2  Cranch  C.  Ot,  547.  Drew  v.  Haynee^  8  Ala., 
488.  Field  v.  JoneSy  10  Ga.,  229.  Koockogey  v,  Fleu}- 
ellejij  23  Id.,  608.  Ease  v.  BucJvcmany  18  111.,  55.  Kyle 
V,  Frosty  29  Ind.,  882.     Clausen  v,  Lafrenzy  4  Greene, 

224.  Smith  v.  Shorty  11  la.,  523.  Clayton  v.  CaUy^ 
4  Md.,  26.  Kirnball  v.  Oraftony  20  N.  H.,  347.  B'wm- 
ham  V.  Kemptony  44  Id.,  78.    Wheeler  v,  Ta/ylory  9  Ind., 

225.  Patterson  v.  Zaney  85  Pa.  St,  275.  Cktllager  v. 
Fayettey  88  Id.,  102.  Nor  will  legal  proceedings  be  en- 
joined on  grounds  of  which  the  person  aggrieved  may 
avail  himself  in  defense  of  the  action  at  law.  New  York 
V.  Americay  11  Paige,  384.  Branchamp  v,  Put/aamy  34 
111.,  878.  Fullen  v.  Caldwelly  6  Allen,  503.  Qhanibere 
V.  Qalay  26  Ga.,  167.  Gibson  v.  Moorey  22  Tex.,  611. 
Eood  V,  New  Torky  23  Conn.,  609. 
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ThiB  is  an  appeal  from  Otoe  county.  The  main  ques- 
tion for  consideration  is  whether  upon  the  facts  found 
by  the  referee  under  the  pleadings  the  district  court  was 
right  in  denying  the  relief  prayed. 

This  case  was  commenced  on  the  second  of  December, 
1872,  and  in  effect  its  object  was  the  rescission  of  a  con- 
tract made  on  the  twenty-first  of  May  of  that  year,  by 
which  the  defendant  Waters  sold  and  transferred  to  the 
plaintiff,  and  one  Eoberts,  what  was  known  as  the 
Chronicle  printing  establishment,  including  the  press, 
types,  subscription  list,  etc.,  for  the  agreed  price  of  six 
thousand  dollars.  Of  this  sum  five  thousand  dollars  were 
made  payable  in  five  equal  installments,  at  six,  twelve, 
eighteen,  twenty-four,  and  thirty  months  respectively, 
and  promissory  notes  given  accordingly,  secured  by 
mortgages  upon  the  property  in  question,  and  certain 
lots  in  Nebraska  City.  For  the  balance  the  purchasers 
assumed  and  subsequently  paid  certain  claims  then  ex- 
isting against  the  establishment  for  which  Waters  was 
liable. 

In  addition  to  these  facts,  about  which  there  was  no 
dispute,  the  referee  found  from  testimony  taken  before 
him,  that  in  making  the  sale  Waters  was  guilty  of  many 
false  and  fraudulent  representations  respecting  the  con- 
dition of  the  property,  especially  as  to  the  press,  the 
number  of  subscribers,  and  the  advertisements  then  in 
the  paper,  by  which  the  purchasers  were  probably  in- 
duced to  pay  a  much  larger  price  than  they  otherwise 
would,  and  considerably  more  than  the  property  was 
worth.  And  it  is  right  here,  upon  this  question  of  fraud 
on  the  part  of  Waters,  and  the  conduct  of  the  parties  on 
discovering  it,  that  the  whole  equity  of  the  case  hinges. 

In  the  petition  it  is  not  stated  at  what  time  the  im- 
position was  first  discovered,  which  we  regard  as  a  very 
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serioaB  omisBion.  But  on  this  point  the  referee  finds 
that  Brown  and  Boberts  ascertained  the  trae  condition 
of  the  property  ^'  a  short  time  after  they  purchased  the 
Chronicle  outfit  and  took  possession  of  the  same."  And 
this  must  have  been  so  from  the  very  necessities  of  the 
case.  But  the  referee  did  not  find,  nor  was  there  any 
testimony  to  prove,  that  the  purchasers,  on  discovering 
the  firaud,  took  any  steps,  or  in  any  way  sought  to  re- 
scind the  contract.  On  the  contrary,  the  referee  does 
find  that  they  kept  the  property,  using  it  as  their  own, 
until  the  fifteenth  of  July,  when  Boberts  sold  out  his  in- 
terest to  Brown,  who  continued  to  hold  and  use  it  with- 
out complaint,  so  far  as  is  shown,  until  the  last  of  No- 
vember, when,  the  first  note  falling  due,  and  not  being 
paid.  Waters  took  possession  of  it  by  an  order  of  re- 
plevin under  the  authority  of  his  mortgage.  Up  to  this 
time  no  complaint  appears  to  have  been  made  of  any 
fraud  or  imposition  on  the  part  of  Waters  in  making 
the  sale.  Under  these  circumstances,  was  the  plaintiff 
in  a  situation  entitling  him  to  a  rescission  of  the  con  tract  t 

It  seems  to  be  well  settled  that  to  entitle  a  party  to 
rescind  a  contract  for  the  sale  of  chattels  on  the  ground 
of  fraud  he  must  offer  to  return  the  property  received 
by  him  and  demand  a  rescission  within  a  reasonable  time 
after  the  discovery  of  the  fraud.  Herrin  v.  Libhey^  36 
Me.,  850.  Masson  v.  Bovet^  7  Denio,  69.  Lindsley  v. 
Ferguson^  49  N.  T.,  623.-  2  Parsons  on  Contracts,  279. 
Willoughhy  v.  MovUotvj  47  N.  H.,  205.  Campbell  v. 
Fleming^  1  Ad.  &  Ell.,  40. 

In  the  case  last  cited  it  was  considered  that:  ^'  If  a 
party  be  induced  to  purchase  an  article  by  fraudulent 
misrepresentations  of  the  seller  respecting  it,  and  after 
discovering  the  fraud  continue  to  deal  with  the  article  as 
his  own  he  cannot  recover  back  the  money  from  the 
seller." 

And  it  has  been  held  that  where  there  is  no  testi- 
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moDj  tending  to  show  that  so  long  a  period  was  neces- 
sarj,  a  delay  of  two  months  and  a  half  after  discovering 
the  fraud  was  beyond  a  reasonable  time.  Kmgaley  v. 
WalUsy  14  Me.,  57.  Here,  however,  we  have  not  only 
a  delay  of  from  five  to  six  months,  and  in  the  meantime 
a  sale  by  one  of  the  parties  to  the  purchase  of  his  interest 
to  the  other,  but  the  farther  fact  that  at  no  time  has  the 
offer  been  made  either  to  restore  the  property  or  to  ac- 
count for  its  use  during  the  six  months  it  was  so  held. 
We  do  not  think  that  a  case  can  be  found  where,  under 
such  circumstances,  a  court  of  equity  has  decreed  the 
rescission  of  a  contract. 

Under  these  circumstances  equity  will  not  lend  its 
aid,  but  the  plaintiff  must  rely  upon  the  ordinary  modes 
of  redress  which  the  law  affords,  either  by  resisting 
the  collection  of  the  notes,  or  by  bringing  an  action  for 
the  recovery  of  the  damages  occasioned  by  the  fraud. 

Judgment  affirmed. 


Hugh  Moboan  Ain>  othbbb,  fladttiffs  m  bbbob,  v. 

OhABLES  D.  BoGUE,  DEFENDAlSn  m  SBBOB. 

1.  Fraudulent  Assignment  of  Gtoods:  jurisdictior  of 
squiTT  IR  CA8B8  OF.  It  Is  clearly  within  the  scope  of  equity 
cognizance  to  interfere  at  the  suil  of  a  creditor  who  has  caused 
execution  to  he  levied  upon  goods  fraudulently  assigned  hy  his 
debtor,  and  to  set  the  assignment  aside  as  an  impediment  to  the 
proper  enforcement  of  his  Just  legal  rights. 

a.  Oontinued  Possession  of  Goods  by  Assignor  Evi- 
dence of  Fraud.  The  continued  possession  of  goods,  as- 
signed by  the  execution  debtor  up  to  the  time  of  their  being 
seized  in  execution,  in  the  absence  of  a  showing  of  good  faith  in 
him  who  claims  under  the  assignment,  is  conclusive  evidence 
that  the  assignment  was  fraudulent,  and  the  statute  (section  11, 
chapter  25,  Qen.  Statutes)  requires  the  courts  so  to  declare. 
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8.  Surplus  of  Ooods  Assigned  may  be  Reserved  to  As- 
signor. The  deed  of  assignment  contained  a  proYision  for  a 
retui-n  to  the  assignor  of  the  surplus,  if  any  remained,  of  the 
assigned  property  after  satisfying  the  claims  of  the  creditor  for 
whose  benefit  it  was  made.  HM^  that  this  resenration,  being 
merely  incidental  to  the  primary  object  of  the  assignment, 
would  not  render  it  fraudulent  under  sec.  7,  ch.  25,  Gen.  Stat- 
utes. 

4  Pleading :  thb  lawful  "  intent  "  must  be  chabged  undbe 
SEC.  17,  CH.  25,  Gen.  Statutes.  In  stating  a  cause  of  action 
under  sec.  17,  ch.  25,  Gen.  Statutes,  it  is  necessary  to  allege  that 
the  assignment  was  made  ''with  the  intent^*  either  to  hinder, 
delay,  or  to  defraud  the  plaintiff. 

Ebsob  to  the  district  court  for  Douglas  county.  The 
action  was  brought  by  Bogue,  against  Morgan,  Greene, 
and  Millard,  to  set  aside  an  assignment  made  by  Mor- 
gan to  Greene  for  the  use  of  Millard  of  certain  personal 
property  therein  described.  The  cause  was  heard  upon  a 
demurrer  to  the  petition,  before  Savage,  J. ;  demurrer 
overruled  and  defendants  standing  on  their  demurrer,  a 
judgment  was  rendered,  declaring  the  assignment  fraudu- 
lent and  void  as  to  Bogue.  The  cause  was  brought  up 
.  by  the  defendants  below  upon  a  petition  in  error. 

O.  J.  Cfreene  and  £.  Wakeley^  for  plaintiffs  in  error. 

The  case  of  Ooodrich  v.  Downs^  6  Hill,  438,  is  relied 
upon  by  the  defendant  in  error  (plaintiff  below)  to  sus- 
tain the  theory  that  the  ^assignment  is  void  because  it 
contains  a  provision  for  the  return  of  the  surplus  re- 
maining after  the  satisfaction  of  the  trusts  therein  men- 
tioned, and  the  costs  and  expenses  therewith  connected 
to  the  grantor.  But  in  a  later  important  and  well 
considered  case,  the  decision  in  Goodrich  v,  Downs^  so 
far  as  it  relates  to  the  question  under  consideration,  was 
expressly  overruled.  Curtis  v.  Leavitty  15  N.  T.,  9. 
The  deed  in  question,  as  appears  both  from  the  allega- 
tions of  the  said  petition  and  upon  face  of  the  instru- 
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ment  itself,  was  executed  in  good  faith,  and  for  the 
honest  purpose  of  securing  to  the  said  Joseph  H.  Mil- 
lard the  payment  of  a  bona  fide  indebtedness.  Such 
was  the  real  and  primary  object  of  the  conveyance,  and 
the  reservations  therein  expressed  for  the  use  of  the 
grantor  are  merely  incidental  to  the  principal  object, 
and  even  had  there  been  no  reservation  expressed  in  the 
deed,  they  would,  as  a  matter  of  law,  have  resulted  to 
the  benefit  of  the  grantor.  This  doctrine  is  fully  and 
ably  supported  in  Cv/rtis  v.  LeavUt.  See  also  EVy^  Clapp 
<&  Co.  V.  Hair  <&  Oo,^  16  B.  Mon.,  230.  Bh^i  v.  Mc- 
Elrathj  6  Watts,  161.  Hvndman  v.  Dill  &  Co,,  11  Ala. 
Avstvn  V.  Johtison,  7  Humph.  R,  191.  St.  John  v. 
Campy  17  Conn.,  231.  Collomb  v.  Caldwelly  16  N.  T., 
484.  Richa/rd%  v.  Levvriy  16  Mo.,  696.  JohoBon  v.  Mc- 
Allister^s  Amgnee,  30  Mo.,  327. 

George  E.  PrUchetty  for  defendant  in  error. 

I.  The  assignment  was  void  upon  its  face,  because 
in  violation  of  section  7  of  chap.  26  Gen.  Statutes. 
Ooodricha  v.  DovmSy  6  Hill,  438.  Barney  v.  Griff en^  2 
N.  Y.,  866.  Svydam  v.  Martin^  Wright's  R.,  698. 
Pierson  v.  Manning^  2  Mich.,  446.  And  because  in 
violation  of  section  of  section  17,  same  chapter.  Oeover 
V.  Wakemauy  11  Wend.,  202.  Hart  v.  Cra/nsy  7  Paige, 
Oh.  37.  Lester  v.  Polhcky  3  Robt.,  692.  Dcma  v.  Lully 
17  Vt.,  390.  Montgoinery  v.  KirJcseyy  26  Ala.,  172. 
The  transfer  under  the  assignment  was  conclusively 
fraudulent  as  to  creditors,  because  there  was  not  an  im- 
mediate delivery  to  the  assignee  Greene,  followed  by  an 
actual  and  continued  change  of  possession.  Section  11 
Chapter  24,  General  Statutes.  Randall  v.  ParkeTy  8 
Sandford,  Superior  Ot.,  69. 

II.  The  question  presented  by  the  record  is  simply  a 
question  of  pleading.    If  the  facts  stated  in  the  petition 
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constitute  a  cause  of  action,  the  judgment  must  be  af- 
firmed. The  facts  alleged  in  the  petition  present  a  case 
of  legal  or  constructive  fraud  as  against  defendant  in 
error,  a  fraud  in  law  and  not  a  case  of  fraud  in  fact. 
Fraud  in  law  is  a  conclusion  of  law  drawn  from  facts 
stated  or  proved.  In  this  case,  from  facts  stated  as  bj 
the  demurrer,  the  facts  alleged  in  the  petition  are  ad- 
mitted to  be  true.  1  Story  £q.  Juris.,  Sec.  258,  Id.,  Sec 
849.  Story  Eq.  Pleadings,  Sec.  251,  a.  Under  the  code, 
facts  must  be  stated  and  not  conclusions  of  law.  2  Yan 
Santford's  Pleadings,  page  174  and  note.  When  fieu^ts 
are  set  forth  in  a  pleading  from  which,  if  proved,  the 
court  must  infer  fraud,  it  is  not  necessary  to  charge 
fraud  specially.    Mumna  v,  Goldthwaite^  34  Texas,  125. 

LaxB}  J. 

The  questions  presented  in  this  case  are  raised  by  a 
general  demurrer  to  the  petition. 

That  the  relief  demanded  by  the  defendant  in  error  is 
within  the  scope  of  equity  cognizance  is  clear.  Being  a 
creditor  of  Morgan,  and  having  recovered  a  judgment  on 
his  demand,  to  satisfy  which  he  had  caused  the  property 
in  question  to  be  seized  in  execution,  he  was  in  a  situa- 
tion to  question  the  good  faith  of  the  assignment  to 
Greene,  and  if  it  were  found  to  be  fraudulent  to  have  it 
set  aside  as  an  impediment  to  the  enforcement  of  his 
just  legal  rights.  Buck  v.  Sherman  et  al.y  2  Mich.,  176. 
Beardsley  Scythe  Vompaivy  v.  Foster^  36  N.  Y.,  561. 
2  Story  Eq.  Jur.,  Sec.  700. 

By  the  demurrer  to  the  petition  all  facts  properly 
pleaded  stand  admitted.  Thus  it  appears  that  Morgan,  a 
short  time  prior  to  the  rendition  of  the  judgment  in  favor 
of  the  defendant  in  error,  being  at  the  time  insolvent, 
made  an  assignment  of  all  his  personal  effects  to  Greene, 
for  the  benefit  of  Millard,  another  of  Morgan's  creditors, 


JULY  TERM,  1878.  488 

Morgan  y.  Bogue. 

whose  claim  waB  partially  secnred  by  a  mortgage  upon 
real  estate,  on  which  a  decree  of  foreclosure  had  been 
entered  more  than  a  year  before,  but  in  which  nothing 
further  had  been  done.  And  it  is  further  admitted  that 
at  the  time  of  its  assignment  to  Greene  the  property  in 
question  was  in  the  possession  of  Morgan,  where  it  re- 
mained, subject  to  his  use  and  control,  until  taken  in 
execution,  at  the  instance  of  the  defendant  in  error.  The 
statutory  presumption  of  fraud  arising  from  this  posses- 
sion by  the  assignor  is  in  no  way  rebutted.  The  fact 
that  Millard,  for  whose  benefit  the  assignment  was  os- 
tensibly made,  was  a  creditor  of  Morgan,  although  an 
important  factor,  is  not  enough  to  establish  what  the 
statute  requires  in  such  cases,  that  unless  the  person 
claiming  under  the  assignment  shall  make  it  appear 
'^  that  the  same  was  made  in  good  faith,  and  without  any 
intent  to  defraud,  etc.,"  such  possession  by  the  assignor 
'*  shall  be  conclusive  evidence  of  fraud."  Sec.  11,  Chap. 
25,  Gen.  Statutes.  Bran^wick  v.  McClay^  ante  p.  187. 
The  petition  shows  the  continual  possession  of  the  prop- 
erty by  the  assignor  up  to  the  time  of  the  levy  of  the 
execution,  which,  in  the  absence  of  a  showing  of  good 
faith  in  him  who  claims  under  the  assignment,  is  enough 
to  require  the  courts  to  hold  the  deed  absolutely  void  as 
against  the  execution  creditor. 

It  is  contended  further  for  the  defendant  in  errdr  that 
the  assignment  is  obnoxious  also  to  the  seventh  section 
of  said  chapter,  because  of  the  provision  for  a  return  to 
the  assignor  of  the  surplus,  if  any  remained,  of  the 
property  after  satisfying  Millard's  demand;  and  several 
cases  were  cited  which  support  this  view,  notably  among 
them  being  that  of  Ooodrich  v.  Downa^  6  Hill,  438,  and 
Ba/mey  v.  Oriffin  et  al.y  2  N.  T.,  866.  But  we  think 
that  both  reason  and  the  better  authorities  are  the  other 
way,  and  that  this  section  of  the  statute  has  no  application 
to  an  assignment  not  primarily  for  the  use  of  the  as- 
80 
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signor,  and  when  the  reservation  is  partial  and  merely 
incidental.  C-wrfw  et  al.  v.  LeavUt,  16  N.  T.,  9.  Euber 
V.  Waterman  et  al.^  88  Penn.  St.,  414.  Richa/rdB  et  al. 
V.  Zeviuy  16  Mo.,  596.  Johnson  v.  McAlliater'a  Assignee^ 
30  Id.,  327.  That  it  should  ever  have  been  considered 
that  a  clause,  merely  in  terms  stipulating  for  that  which, 
if  it  had  been  omitted,  the  law  would  have  implied  and 
required  to  be  done,  was  an  insuperable  badge  of  fraud, 
seems  quite  unaccountable,  and  the  cases  which  so  hold 
are  not  satisfactory. 

And  finally,  it  is  claimed  that  the  assignment  should 
be  held  void,  also  under  the  facts  alleged  in  the  petition 
as  being  in  violation  of  section  seventeen  of  the  afore- 
said chapter  of  tlie  statutes,  which  among  other  things 
declares  that  every  assignment  of  goods,  etc.,  '^  made 
with  the  intent  to  hinder,  delay,  or  defraud  creditors  or 
persons  of  their  lawful  rights,  damages,"  etc,  ^^as 
against  the  persons  so  hindered,  delayed,  or  defrauded, 
shall  be  void."  But*  this  claim  is  not  tenable  for  want 
of  the  very  material  averment  in  stating  a  cause  of  ac- 
tion under  this  section,  that  the  assignment  was  made 
"  with  the  intent "  either  to  hinder,  delay,  or  to  defraud 
the  defendant  in  error.  To  an  assignment  made  without 
such  intent  this  section  has  no  application  whatever. 

On  the  sole  ground,  therefore,  of  the  conclusive,  because 
unanswered,  statutory  presumption  of  fraud  arising  from 
the  continued  possession  of  the  goods  by  the  assignor, 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affibmsd. 
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James  Wbight,  plaintiff  in  ebrob,  v.  Greenwood 

WaBEHOUSB  Co.y  DEFENDANT  IN  EBBOB. 

1.  Practice:  objbctionb  to  testimony:  grounds  of  objbctiok 
8Honu>  BE  STATED.  In  Order  to  make  an  objection  to  testimony 
available  it  is  necessary  that  the  grounds  of  the  objection  be 
stated ;  otherwise  it  is  impossible  for  the  reTiewing  court  to  know 
whether  the  court  below  was  in  fault  or  not 

3.     :     PRESUMPTION  WHERE  GROUND   OF  OBJECTION   IS  NOT 

STATED.  And  even  where  it  is  apparent  that  a  valid  objection  to 
testimony  could  have  been  made,  still  the  court  is  not  at  liberty 
to  assume  that  this  was  the  one  relied  on ;  in  the  absence  of  an 
affirmative  showing  to  the  contrary  all  presumptions  are  favor- 
able to  the  court  whose  judgment  is  under  review. 

8.  Conversion  of  Qoods :  demand.  In  an  action  to  recover 
damages  for  the  conversion  of  goods,  the  only  purpose  of  a  de- 
mand is  to  establish  the  fact  of  conversion.  Where  a  wrongful 
conversion  is  established  by  other  testimony,  a  demand  need 
not  be  shown. 

4  :  CONSIGNMENT  OF  GOODS:  BILL  OF  LADING:  ASSIGN- 
MENT OF.  F.  &  E.  purchased  a  quantity  of  flaxseed  under  an 
arrangement  with  S.  &  E.  that  they  would  advance  the  necessary 
funds  to  pay  for  it,  for  shipment  to  W.  &  L.,  at  Chicago,  111. 
When  F.  <&  K.  had  purchased  the  seed,  they  applied  to  S.  &  E. 
for  the  money,  which  was  refused;  whereupon  they  shipped  the 
'  seed  in  their  own  names  to  W.  <&  L.,  drew  upon  the  consignees 
for  the  money,  and  assigned  both  the  bill  of  lading  and  draft 
to  the  Greenwood  Warehouse  Company  in  payment  for  money 
advanced  to  enable  them  to  pay  for  the  seed.  In  an  action  by 
the  latter  against  W.  &  L.  to  recover  damages  for  the  conversion 
of  the  flaxseed — HMj  that  although  the  seed  was  purchased 
by  F.  &  E.  under  said  arrangement,  still  as  it  was  their  prop- 
erty they  had  the  right  to  ship  it  to  their  own  credit,  and  to  im- 
pose such  terms  upon  the  consignees  as  they  saw  fit  It  was 
also  held  that  by  said  assignment  of  the  bill  of  lading  and  draft 
the  entire  interest  of  F.  &  E.  in  the  shipment  passed  to  the 
Warehouse  Company ;  and  that  the  consignees  haying  accepted 
the  seed,  and  revised  payment,  were  liable  for  its  tall  market 
value. 

Ebbob  to  the  district  court  for  Lancaster  county.    It 
wag  an  action  against  Wright  and  Lawther,  brought  by 
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the  Greenwood  Warehouse  Company  to  recover  the 
value  of  certain  flax  seed,  alleged  to  have  been  converted 
by  them.  No  service  was  had  upon  Lawther.  The  Com- 
pany had  judgment  below,  before  Pound,  J.,  and  Wright, 
the  defendant  there,  brought  the  cause  here  upon  a  pe- 
tition in  error. 

Mason  <&  Whedotij  for  plaintiff  in  error. 

The  court  below  found  that  Wright  and  Lawther  re- 
ceived the  flaxseed,  but  as  no  demand  for  the  same  was 
alleged  or  proved  before  suit  commenced,  the  plaintiff 
cannot  recover.  Powers  v.  Bassfield^  19  How.  Pr.,  309. 
Yeager  v.  Wallace^  67  Penn.  State,  365.  Stowe  v.  Liv- 
ingstofiy  6  Johnson,  44.  Carleton  v,  Lovejoyj  64  Me., 
445.  Hardy  v.  Keeler^  66  111.,  168.  WUherspoon  v. 
Blevoetty  47  Miss.,  670. 

Cohh  <&  Marquett^  for  defendant  in  error. 

The  flax  by  order  of  plaintiff  was  received  and  draft 
not  paid,  but  sent  back  to  bank.  The  defendant  in  error 
paid  the  bank  and  had  bills  of  lading  assigned  to  it;  it 
then  had  the  right  to  the  flaxseed,  and  had  an  interest 
in  the  same  to  the  amount  of  money  paid  on  said  flax- 
seed. Stollenwreck  v.  Thatcher j  115  Mass.,  224-230. 
Marine  Bank  of  Chicago  v.  Wright,  48  N.  Y.,  1. 
Wright  &  Laughter  had  no  right  to  the  flaxseed  until 
they  paid  draft,  or  money,  due  on  same.  Newcoirkh  v. 
Boston  &  X/)well  R,  R.  Co.,  116  Mass.,  230.  Seyrnore 
V.  Newton.^  105  Mass.,  272.  National  Bank  v.  Merchant 
Bank,  91  U.  S.,  92.  The  lien  of  defendant  in  error  on 
the  flaxseed  for  the  money  advanced  can  only  be  removed 
by  payment  of  the  money.  Heffman  v.  Bank,  12  Wal- 
lace, 190.  Wright,  the  plaintiff  in  error,  having  caused 
Wright  &  Laughter  to  convert  said  flaxseed  to  their  use 
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without  paying  for  it,  became  liable  for  the  amount.  2 
Hillard  on  Torts,  812.  Jndson  v.  Cookj  11  Barb.,  642. 
Pomeroj  on  Semediea,  828,  Sec.  281. 

Lake,  J. 

There  is  some  conflict  in  the  testimony,  but  nothing 
at  all  serious  as  to  the  controlling  facts  of  the  case.  It 
is  clear  from  the  evidence  that  Farmer  &  Knowles  pur- 
chased the  flaxseed  in  question  with  the  understanding 
that  Smith  &  Eaton  would  advance  the  money  to  pay 
for  it,  for  shipment  to  Wright  &  Lawther  at  Chicago,  Il- 
linois. However,  afber  the  seed  had  been  purchased, 
and  was  ready  for  shipment.  Farmer  &  Knowles  went  to 
Smith  &  Eaton  for  the  money  but  could  not  get  it. 
Thereupon  they  shipped  the  seed,  and  drew  for  the  price 
directly  upon  Wright  &  Lawther,  who  accepted  the  con- 
signment, but  refused  to  honor  the  draft.  Farmer  & 
Knowles  had  the  right  to  pursue  this  course,  for,  having 
purchased  and  paid  for  the  flaxseed,  it  was  their  proper- 
ty until  they  relinquished  their  title  to  another.  And 
as  an  incident  of  their  ownership  Farmer  &  Knowles 
had  the  undoubted  right  to  impose  just  such  terms  upon 
Wright  &  Lawther,  the  consignees,  as  the  condition  upon 
which  they  could  have  the  seed,  as  they  saw  fit.  And 
the  consignees  were  at  full  liberty  to  reject  it,  if  those 
terms  were  not  satisfactory  to  them.  But  having  re- 
ceived and  converted  the  seed  to  their  own  use,  at  the 
same  time  ignoring  the  terms  imposed,  they  are  liable 
in  damages  for  its  full  value. 

To  enable  Farmer  &  Knowles  to  purchase  and  pay  for 
this  flaxseed  as  it  was  being  brought  into  market,  the 
Greenwood  Warehouse  Company,  the  defendant  in  error, 
advanced  to  them  the  necessary  funds,  and  as  security 
for  such  advance  took  Farmer  &  Knowles'  draft  upon 
Wright  &  Lawther,  together  with  an  assignment  of  the 
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bill  of  lading  for  the  seed.  By  this  asBigDment  the  en- 
tire interest  of  the  consignors  in  the  shipment  passed  to 
the  defendant  in  error. 

There  are  several  errors  assigned,  but  we  shall  notice 
those  only  to  which  counsel  have  referred  in  their  briefl 
The  first  point  which  seems  to  be  relied  on  is  that  the 
finding  and  judgment  is  not  supported  by  the  evidence. 
This  objection  is  not  well  taken.  Although,  as  before 
observed,  the  testimony  is  somewhat  confiicting,  still 
we  are  of  the  opinion  that  it  is  ample  to  justify  the  con- 
clusion reached  by  the  learned  judge  who  presided  in 
the  court  below. 

The  second  objection  relates  to  the  admission  of  ^^  the 
bills  of  lading  over  the  objections  of  the  plaintiff*  in  er- 
ror.*' What  these  objections  were  we  are  not  advised, 
the  record  on  this  subject  only  showing  that  when  the 
bills  of  lading  were  oflFered  in  evidence,  "  Whedon  ob- 
jected," and  "  the  court  received  the  evidence  subject  to 
the  objection  and  exception."  "We  have  frequently  held 
that  in  order  to  make  an  objection  to  testimony  available, 
it  is  necessary  that  the  ground  of  the  objection  be  stated. 
Where  this  is  not  done  it  is  impossible  for  us  to  ascer- 
tain whether  the  court  below  was  in  fault  or  not  And 
even  if  it  were  apparent  that  a  valid  objection  to  the 
testimony  in  question  could  have  been  made,  still  we  are 
not  at  liberty  to  assume  that  this  was  the  one  actually 
interposed.  In  the  absence  of  an  affirmative  showing  to 
the  contrary,  all  presumptions  are  favorable  to  the  court 
whose  judgment  is  under  review. 

The  third  point  is,  that  inasmuch  as  no  demand  for 
the  flaxseed  ^'  was  alleged,  or  proved,  'before  suit  com- 
menced, the  plaintiff  cannot  recover."  Under  the  facts 
of  this  case  no  demand  was  necessary.  The  only  pur- 
pose of  a  demand  in  an  action  of  this  kind  is  to  show  a 
conversion  of  the  goods.  Here  the  wrongful  conversion 
of  the  flaxseed  is  clearly  shown   by  other   testimony. 
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especially  by  that  of  the  witness  Cobb,  who  called  upon 
the  defendant  for  the  express  purpose  of  obtaining  a 
settlement  of  the  matter.  To  this  witness,  who  was  ac- 
ting for  the  defendant  in  error,  thej  acknowledged  the 
receipt  of  the  seed,  bat  refused  to  account  for  it  on  the 
alleged  ground  that  "they  did  not  know  Farmer  & 
Elnowles  and  the  Greenwood  Company  in  that  transac- 
tion," and  had  already  paid  John  Eaton  for  it  And  by 
the  fourth  point  of  plaintiff's  brief  our  attention  is  called 
to  Eaton's  testimony,  in  which  he  states  that  Farmer  & 
Knowles  purchased  the  seed  for  him,  and  that  he  had 
sold  and  received  his  pay  for  it.  As  we  have  before  re- 
marked there  is  no  doubt  that  there  was  an  understand- 
ing when  Farmer  &  Knowles  made  the  purchase  that 
Smith  &  Eaton  would  pay  for  it,  and  had  they  done  so 
the  shipment  would  doubtless  have  been  made  on  their 
account,  and  the  bills  of  lading  delivered  accordingly. 
But  Farmer  &  Knowles  were  under  no  obligations  to 
part  with  the  control  of  their  own  property  until  they 
were  paid  for  it  That  they  did  not  do  so  is  established 
by  the  undisputed  fact  that  they  did  not  deliver  the  bills 
of  lading  to  Smith  &  Eaton,  nor  to  Eaton,  but,  as  honest 
men,  turned  them  over  to  the  warehouse  company,  which 
had  furnished  the  money  by  which  they  were  enabled  to 
make  their  purchases.  A  careful  examination  of  the 
case  leaves  us  in  no  doubt  that  by  the  judgment  of  the 
district  court  substantial  justice  has  been  done,  and  it 
must  be  affirmed. 

JUDOHXNT  AFFIBMED. 
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AlBEBT  G.  McOOBMIOKy  APPELLANT,  Y.  JoBIAH  S.  MoCoB- 

laoK,  Anna  M.  G.  McCobmiok,  Jesse  H.  Laoet,  Catha- 
BINE  T.  Laoey,  and  othebs,  appellees. 

1.  Partnership.  A  portion  of  the  members  of  a  firm,  with  the 
consent  of  all,  had  largely  overdrawn  their  account,  by 
which,  together  with  a  large  amount  of  bad  and  uncollectible 
debts  held  bj  the  firm,  it  became  insolyent  In  an  action  for 
an  account  by  a  member  who  had  not  drawn  his  full  share; 
Heldt  that  he  was  not  entitled  to  interest  upon  what  was  due  at 
each  annual  rest,  from  the  time  the  capital  stock  was  so  far  im- 
paired that  money  had  to  be  borrowed  to  take  its  place. 

d.  .  Where  all  the  members  of  a  firm  drew  out  of  the  busi- 
ness, from  time  to  time,  for  several  years,  such  sums  as  they 
saw  fit,  there  being  a  tacit  agreement  among  the  members  tliat 
this  might  be  done,  and  the  sums  thus  drawn  out  being  properly 
charged  on  the  books  of  the  firm,  such  books  being  open  to  the 
inspection  of  all  the  members,  and  there  being  no  misrepre- 
sentation ;  Heldf  that  the  firm  had  no  lien  upon  the  money  thus 
drawn  out,  it  haying  been  drawn  with  their  consent. 

This  was  an  appeal  from  a  decree  rendered  bj  Savage, 
J.,  in  the  district  conrt  for  Douglas  county.  The  sub- 
stantial tacts  in  the  case  appear  in  the  opinion. 

John  D.  Howe  and  Oarrigan  cfe  Oshonij  for  appellant 

I.  The  law  of  partnership  gives  the  plaintiff  pecu- 
liar rights;  and  he  has  also  the  additional  rights  and 
equities  of  one  standing  in  a  relation  of  trust  and  confi- 
dence. 

A  partner  has  a  lien,  a  specific  lien  on  the  present  and 
future  property  of  the  firm,  for  his  share  of  the  capital 
stock,  and  funds,  and  for  all  money  advanced  by  him  for 
the  use  of  the  firm,  and  also  for  all  debts  due  the  firm 
for  mouey  abstracted  by  another  partner  from  such  stock 
and  funds  beyond  his  share. .  Such  sums  may  be  follow- 
ed by  virtue  of  the  lien:  and  the  partner  may  subject 
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any  other  property  into  which  the  firm  money  may  have 
been  converted.  Story  on  Part.,  Sec.  97  and  citation. 
Coll.  on  Part.  (4  ed.),  Sees.  125,  117,  135,  and  notes. 
Tliis  "  lien,"  indeed,  reeulte  from  his  undivided  owner- 
ship. And  the  ^'  highest  good  faith  "  mast  prevail 
among  copartners.  Parsons  oa  Part.,  p.  283  et  seq.  The 
petition  sets  out  a  case  much  like  that  in  4  Bosw.,  infra. 
See  generally  upon  the  subject  of  the  trust  rights  of  a 
partner  in  property  purchased  with  firm  money — ^and 
what  constitutes  fraud  in  law  upon  a  copartner's  rights. 
Wade  V.  Rusher ^  4  Bosw.,  537.  Newman  v,  Cordell^ 
43  Barb.,  457.  Brooks  v.  MaHin,  2  Wall.,  70.  Porae- 
roy  V.  BerUon^  14  Am.  Law  Keg.  N.  S.,  808.  2  Story's 
Eq.,  Sees.  976,  977, 1197.  Comstock  v.  Buchanan,  57 
Barb.,  127.  Sumner  v.  Ham^on^  8  Ohio,  865.  See 
generally  on  questions  of  trust:  2  Story's  Eq.  Jur.,  Sec. 
1201  et  seq.  Hill  on  Trustees.  McCartney  v.  Bostwick^ 
82  N.  r.,  53.    Averill  v.  Loucks^  6  Barb.,  19. 

It  follows  from  this  partner's  lien,  or  ownership,  that 
all  property  ever  acquired  by  a  firm  remains  its  property 
until  severed  from  the  joint  estate  with  the  consent  of 
all  the  partners.  Herein  it  devolves  upon  the  defend- 
ants to  show  that  they  derived  title  to  the  funds  with- 
drawn by  the  consent  of  the  plaintiff,  if  he  was  upon 
an  equal  footing  with  them: — his  ownership  must  be 
shown  to  have  been  divested;  but  if  they  were  entrusted 
with  the  joint  assets  and  the  management  of  the  firm 
by  the  plaintiff,  they  must  make  it  appear  that  they  ac- 
quired title  to  the  funds  they  withdrew  from  the  trust 
estate  through  a  legal  and  honest  course  of  dealing,  and 
pursuant  to  a  faithful  discharge  of  their  trust.  If  there 
was  fraud;  if  there  was  an  incapacity  to  contract  on  the 
part  of  the  plaintiff;  if  there  was  the  trust  relation ;  if 
the  minds  of  the  parties  did  not  meet;  there  was  no  con- 
sent. See  what  is  deemed  consent,  1  Story's  Eq.  Jur., 
Sees.  222,  228;  Pars,  on  Part.,  278,  282.     When  with- 
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drawalfi  are  entered  on  the  books,  where  parties  are  on  a 
footing  of  equality  and  had  actual  knowledge  of  the  en- 
tries, the  books  constitute  evidence  of  consent;  but  it  is 
easily  repelled. 

II.  The  plaintiff  entrusted  the  whole  management 
of  the  firm  to  his  three  copartners.  His  story  in  a  nut- 
shell is:  I  came  into  an  old  established  firm;  I  ven- 
tured, or,  rather,  my  father  for  me,  ventured  my  all  in 
it;  my  brothers  and  relations  constituted  the  other  mem- 
bers; the  firm  did  a  large  business;  I  trusted  the  other 
members  entirely;  on  the  strength  of  that  trust  I  left 
my  fortune  in  the  firm ;  in  six  years  I  drew  out  $6,000, 
while  those  whom  I  trusted  drew  out  $173,000 — all  there 
was  in  the  firm,  ruining  it  and  me.  They  got  my  all. 
The  total  capital  was  some  $80,000— the  profits  $100,000. 
Yet  Jesse  and  Josiah  have  drawn  their  capital  and  share 
of  the  profits  and  over  $30,000  besides;  in  that  is  over 
$17,000  of  my  money.  Story  says  there  are  cases  which 
strike  one  at  first  sight  in  such  a  way  as  to  induce  the 
belief  that  fraud  and  wrong  have  been  done.  This  is 
such  a  case. 

If  it  be  not  true,  as  John  and  Albert  swear,  that  he 
trusted  all  to  the  rest;  and  he  stood  by,  acting  for  him^ 
setfy  relying  upon  himself^  leaving  all  of  his  capital  and 
profits  in  the  firm,  seeing  it  drawn  out  by  his  copartners 
for  every  extravagance,  while  he  lived  closely  and  eco- 
nomically,— seeing  himself  and  his  family  impoverished, 
then  we  have  here  a  moral  phenomenon  I  If,  as  all  the 
great  features  of  the  case  show,  he  did  "  trust  all  to  the 
rest,''  then  he  had  no  consent  to  give;  he  had  loaned  it 
to  the  other  members.  What  Albert  was  among  these 
men  and  in  this  firm  is  shown  by  the  proofs.  See  gene- 
rally: 1  Story's  Eq.  Jur.,  Sees.  307,  302,  308,  811,  315, 
321,  322,  323.  Hill  on  Trustees,  *146,  *162,  and  n.  2. 
When  one  trusts  with  a  blind  and  credulous  trust. 
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^'  there  is  no  consent,  or  negligence,  or  laches."  Wil- 
lard's  Eq.  J.,  p.  170,  176,  189.  9  Paige,' 241.  4  Cow., 
717.  'There  was  coUnsion,  in  the  legal  sense,  between 
the  three  parties,  John,  Jesse,  and  Josiah.  It  is  shown 
by  their  acts;  they  exhausted  the  firm,  each  knowing 
what  the  other  was  doing,  what  the  probable  effect  would 
be,  and  what  the  cost  would  be  to  him  who  trusted  and 
relied  on  them.   1  Green.  Ev.,  Sec  93.  17  Ohio  St.,  505. 

0.  W.  Ambrose^  for  defendants,  J.  L.  and  Anna  G. 
McCormick. 

1.  In  order  to  subject  the  property  of  the  wife,  bona 
jide  hers,  either  by  purchase  or  gift,  it  must  be  proven 

that  she  was  cognizant  of  the  fraud  charged,  and  enabled 
the  husband,  by  the  expenditure  of  the  money  upon  her 
property,  to  perpetrate  the  wrongs  complained  of.  The 
only  testimony  on  the  subject  is  that  of  Mrs.  McCormick, 
placed  upon  the  witness  stand  by  plaintiff.  She  denies 
any  knowledge  of  the  source  of  her  husband's  money, 
except  that  she  knew  he  had  large  transactions  outside 
of  the  firm,  and  supposed  the  money  came  from  that 
source.  She  denies  any  collusion  with  her  husband  or 
any  knowledge  of  the  standing  of  the  firm,  or  her  hus- 
band's standing  therein.  This  is  the  plaintiff's  testimo- 
ny.   By  it  he  is  bound. 

II.  It  is  sought  to  subject  the  property  of  an  inno- 
cent person,tone  without  fraud  on  her  part,  to  the  pay- 
ment of  a  partner's  equitable  lien  upon  assets  traced  in- 
to the  property.  This  is  the  position  of  plaintiff.  It  is 
a  very  familiar  rule  that  one  standing  by,  and  seeing  his 
property  dealt  with  in  a  manner  inconsistent  with  his 
rights,  and  makes  no  objection,  cannot  afberwards  have 
relief.  His  silence  is  acquiescence,  and  estopps  him. 
Perry  on  Trusts,  ss.  870.     Oraham  v.  Bririkhead  Rail- 
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way^  2  M.  &  Q-.,  146.  IhJce  of  Leeds  v.  Amherst^  2 
Phillips,  123.  Stafford  v.  Stafford,  1  DeGex  &  Jones, 
202.  Stoughton  v.  Zynohj  2  Johns.  Oh.,  217.  Sullivan 
V.  Portland,  4  Otto,  806. 

III.  The  books  disclosed  truly  the  date  and  the 
amount  of  money  expended.  By  the  books,  his  own  ac- 
count— entered  by  his  own  hand,  a  partner  is  bound. 
They  are  his  books,  and  he  is  estopped  from  either  dis- 
puting, or  shielding  himself  by  his  plea  of  ignorance  of 
what  they  contained.  He  says  he  could  have  found  out, 
if  he  had  looked  at  the  books,  but  he  had  no  curiosity. 
The  books  of  a  partnership  are  to  speak  their  language, 
and  to  record  their  transactions,  and  there  is  an  under- 
standing that  the  books  are  to  be  appealed  to,  to  tell  the 
true  situation  of  the  business.  To  admit  them  as  true, 
is  but  effectuating  their  agreement  and  using  their  own 
criterion  and  test  to  ascertain  the  truth.  The  ordinary 
presumption  is  that  all  partners  have  access  to  their 
books,  and  know  the  entries  which  they  contain,  and  the 
only  thing  that  can  rebut  this  presumption  is  residence 
at  a  distance,  or  a  course  of  dealing  precluding  access. 
Such  is  the  universal  language  of  the  books.  1  Philips, 
Evidence,  448.  Simons  v.  JKirtley,  1  Monroe,  80.  JReno 
V.  Crane,  2  Blackf.,  217.  Foster  v.  Andrews,  2  Penrose 
&  Watts,  160.  WoodvHird  v.  Winship,  12  Pick.,  480, 
436.  Richardson  v.  Wyatt,  2  Dessau.,  471.  Hihenhard 
V.  Homy,  13  Ohio,  308.  Cameron  v,  Watson,  10  Rich. 
£q.,  92.    Reartt  v.  Coming,  8  Paige,  672. 

E.  Wdk-eley  (for  defendants  Jesse  H.  Lacey,  Catherine 
T.  Lacey,  and  legal  representatives  of  Sarah  J.  Miser,  a 
sister  of  Mrs.  Lacey,  who  died  after  the  commencement 
of  the  action,  and  against  whom  it  was  revived),  argued 
the  cause  upon  the  lacts  alone. 
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Maxwell,  Oh.  J. 

On  or  about  the  fifteenth  day  of  March,  1865,  the 
plaintiff  and  defendants  Josiah  and  John  McCormick, 
and  Jesse  H.  Lacey,  entered  into  partnership  as  whole- 
sale grocers,  in  the  city  of  Omaha,  under  the  name  and 
style  of  John  McCormick  and  Co.  The  plaintiff  paid 
into  the  concern,  as  a  part  of  the  capital  stock,  the  sum 
of  $7,768.92,  Josiah  S.  McCormick  the  sum  of  $1,660.- 
70,  Jesse  H.  Lacey  $19,194.91,  and  John  McCormick 
the  sum  of  $56,343.17.  The  partnership  was  to  continue 
as  long  as  mutually  agreeable  to  the  parties.  The  prof- 
its of  the  firm  were  to  be  divided  as  follows:  The  plain- 
tiff, one-sixth,  Josiah  8.  McCormick,  one-sixth,  Jesse  H. 
Lacey,  one-third,  and  John  McCormick,  one-third.  The 
firm  continued  in  business  until  about  the  first  of  March, 
1871.  The  profits  of  the  firm  amounted  to  at  least  $100,- 
000,  and  the  bad  and  uncollectible  debts  amounted  to 
about  $50,000.  The  firm  was  heavily  in  debt,  and  a 
large  amount  of  assets  were  by  mutual  consent  left  in 
the  hands  of  John  McCormick  for  the  payment  of  the 
debts.  It  is  claimed  by  the  plaintiff  that  after  the  ap- 
plication of  these  assets  to  the  payment  of  the  firm  debts, 
there  was  still  a  considerable  deficiency,  which  was  made 
up  by  him  and  John  McCormick. 

In  the  year  1866,  Lacey  purchased  lots  6,  7,  and  8,  in 
block  47,  in  the  city  of  Omaha,  and  took  the  title  there- 
to in  the  name  of  his  wife;  and  during  the  years  1867 
and  1868  he  built  upon  lots  6  and  7  a  large  brick  house, 
at  a  cost  of  about  $30,000,  the  money  to  pay  for  the 
same  being  drawn  out  of  the  concern  and  regularly  en- 
tered on  the  books  of  the  firm.  He  also  drew  out  other 
considerable  sums,  all  of  which  were  duly  charged  to 
him  on  the  firm  books.  It  is  also  clearly  shown  from 
the  testimony,  that  all  of  the  members  of  the  firm,  in- 
cluding the  plaintiff,  drew  out  of  the  firm  such  sums  as 
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they  saw  fit,  the  Bums  bo  drawn  being  charged  to  them 
on  the  books  of  the  firm.  It  also  appears  that  all  the 
members  of  the  firm,  except  the  plaintifi^,  largely  oyer- 
drew  their  acconnt. 

In  the  years  1867  and  1868,  Josiah  S.  McCormick 
erected  a  costly  residence  upon  a  lot  owned  by  his  wife 
in  the  city  of  Omaha,  the  money  to  pay  for  the  erection 
of  said  dwelling-hoase  being  drawn  out  of  the  firm,  and 
regularly  entered  on  the  firm  books. 

In  the  year  1874,  the  plaintiff  commenced  an  action 
against  the  defendants  in  the  district  court  of  Douglas 
county,  praying  for  an  accounting,  and  that  it  be  de- 
creed that  Catherine  T.  Lacey  holds  the  title  to  lots  6 
and  7  above  described,  with  the  improvements  thereon, 
in  trust  for  the  use  and  benefit  of  said  firm,  and  that 
they  be  sold  and  the  proceeds  applied  as  may  be  just 
and  proper.  Also,  that  Anna  M.  O.  McCormick  be  de- 
clared to  hold  the  residence  erected  by  Josiah  S.  McCor- 
mick, in  trust  for  said  firm,  and  that  the  same  may  be 
sold  and  the  proceeds  properly  applied.  The  defendants 
answered  the  petition  of  the  plaintiff.  In  October,  1877, 
the  case  was  tried  and  judgment  rendered  dismissing 
the  petition  as  to  Anna  M.  O.  McCormick,  Catherine  T. 
Lacey,  and  the  heirs  of  Sarah  J.  Miser.  The  plaintiff 
appeals  to  this  court.  The  court  found  that  the  plain- 
tiff is  entitled  to  receive  from  John  McCormick  the  sum 
of  $6,237.46,  from  J.  S.  McCormick  the  sum  of  $7,568.66, 
from  J.  H.  Lacey  $2,959.38;  and  that  John  McCormick 
is  entitled  to  receive  from  J.  S.  McCormick  the  sum  of 
$15,137.81,  and  from  J.  H.  Lacey  the  sum  of  $5,918.73. 
The  sums  found  due  by  the  court  below  appear  to  be  in 
conformity  to  the  testimony. 

The  plaintiff  claims  he  is  entitled  to  interest  upon 
what  was  due  at  each  annual  rest,  from  the  time  the 
capital  stock  was  so  far  impaired  that  money  had  to  be 
borrowed  to  take  its  place.    This  might  be  proper  in 
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some  cases,  bat  not  in  this.  It  is  apparent  in  this  case 
that  the  deficiency  arises  from  the  very  large  amount  of 
bad  and  nncoUectible  debts  held  by  the  firm,  amounting 
to  about  $50,000.  It  is  evident  that  but  for  these  debts 
the  firm  would  have  been  able  to  have  met  all  its  obli- 
gations. The  firm  was  doing  a  large  amount  of  busi- 
ness, evidently  selling  considerable  quantities  of  goods 
on  credit.  The  amounts  due  the  firm  app^r  to  have 
been  considered  as  assets,  without  considering  the  prob- 
abilities of  collecting  the  same,  and  I  think  the  testi- 
mony clearly  shows  that  there  was  no  intention  on  the 
part  of  Lacey  and  J.  8.  McCormick  to  cripple,  much 
less  to  bankrupt,  the  firm.  The  only  .question,  therefore, 
for  this  court  to  consider,  is  whether  the  court  below 
erred  in  dismissing  the  case  as  to  Catherine  T.  Lacey, 
Anna  M.  G.  McCormick,  and  the  heirs  of  Sarah  tf. 
Miser,  it  being  claimed  that  Sarah  J.  Miser  acquired 
the  title  to  lot  8,  in  block  47,  from  Mrs.  Lacey,  without 
consideration,  and  in  frand  of  creditors  and  the  rights  of 
plaintiff. 

Each  partner  while  acting  within  the  scope  of  the 
partnership  business,  is  deemed  to  be  the  authorized 
agent  of  the  firm,  and  his  contract,  while  so  engaged, 
will  be  held  to  be  the  contract  of  every  member  of  the 
firm.  This  power  to  bind  the  firm  and  to  dispose  of  the 
partnership  property,  is  sometimes  regarded  as  arising 
from  the  agency  growing  out  of  the  relations  of  part- 
ners, and  sometimes  from  the  community  of  interest  by 
which  each  partner  owns  the  whole  in  common  with  the 
others,  but  has  no  exclusive  property  therein.  It  prob- 
ably rests  on  both  foundations.  1  Parsons  on  Contracts, 
175.  But  if  a  partner  steps  outside  of  the  scope  of  the 
partnership  business,  and  attempts  to  transfer  the  co- 
partnership property  to  himself,  he  acts  beyond  the 
scope  of  his  authority,  and  will  not  bind  the  members  of 
the  firm,  as  one  member  of  a  firm  cannot  become  the 
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owner  of  the  property  of  the  firm  without  the  consent 
and  against  the  wishes  of  the  other  members  thereof. 
And  if  a  partner  who  exclusively  superintends  the  busi- 
ness and  acoonuts  of  the  concern  should,  by  concealment 
of  the  true  state  of  the  accounts  and  business,  purchase 
the  shares  of  his  partners,  for  an  inadequate  price,  by 
means  of  such  concealment,  the  purchase  ^ill  be  held 
void.     1  Story's  Eq.  Juris.,  Sec.  220. 

In  the  case  at  bar  each  partner  drew  out  of  the  firm 
such  sums  as  he  saw  fit,  and  there  seems  to  have  been  a 
tacit  agreement  among  the  members  that  this  might  be 
done,  no  objections  being  interposed  by  any  one.  The 
sums  so  drawn  out  were  properly  charged  to  the  person 
drawing  the  same  on  the  books  of  the  firm,  and  these 
books  were  open  to  the  inspection  of  all  the  members. 
The  plaintiff  knew  that  Lacey  and  J.  S.  McCormick 
were  erecting  costly  houses,  and  that  the  money  to  con- 
struct the  same  was  being  drawn  out  of  the  firm,  yet  he 
made  no  objection  whatever;  and  this  failure  to  object 
on  his  part,  under  the  circumstances  of  this  case,  must 
be  construed  as  a  consent  to  such  use  of  the  partnership 
funds.  And  partnership  funds  being  thus  used  with  the 
tacit  consent  of  the  partners,  ceased — ^at  least  so  far  as 
the  partners  are  concerned — to  be  charged  with  the  lien 
of  the  partnership. 

It  is  claimed  that  the  plaintiff  attended  to  selling 
goods,  and  that  he  knew  nothing  about  the  books  of  the 
firm,  of  the  condition  of  its  accounts,  and  that  he  relied 
entirely  upon  his  partners.  It  is  a  sufficient  answer  to 
this  plea  to  say  that  he  appears  to  be  a  man  of  ordinary 
intelligence,  that  no  misrepresentations  were  made  to 
him,  and  that  if  he  did  not  know  the  actual  condition  of 
the  affairs  of  the  firm  it  was  his  own  fault,  as  he  had  the 
means  of  knowledge  at  hand.  It  is  apparent,  however, 
from  the  testimony,  that  all  the  members  of  the  firm,  up 
to  and  including  tJie  year  1869,  supposed  that  they  were 
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doiog  alarge  and  proBperoiiB  bnsineBs,  and  no  one  seemB 
to  have  thoaght  that  die  large  snmB  thne  drawn  out  by 
the  partners  would  cripple  the  firm  or  cause  its  insolv- 
ency. The  lien  of  the  partnership  being  gone,  it  follows 
that  the  plaintiff  can  have  no  relief  in  this  form  of  ac- 
tion, whatever  his  rights  may  be  as  a  creditor.    The 

judgment  of  the  district  court  is 

Affibmbd. 


'    7    44» 
U    604 

FioDitBiCE  Rksa^,  appiclla^t,   y.  Jaki»  J.  B«>WK  ^Vt» 
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AND  Lewis  Bbowk,  afipbllsbs. 
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1.  Mortgagor :    bsktb  and  fbovits  of  mobtoaobd  fbbmisbb.  ^  ^ 

A  mortgagor  is  not  liable  for  rents  and  profits  while  he  is  in  js  497 

possession  of  the  mortgaged  premises,  and  his  grantee  will  ^  f^^ 

take  his  title  and  be  protected  to  the  same  extent  as  the  mort-  | 

ga^or.    Where  the  equity  of  redemption  is  sold  upon  execution  fss  6741 
the  purchaser  takes  the  title  of  the  mortgagor,  subject  to  the 
incumbrance. 

2.  Judioial  Sale:    vobeolosubb  of  mobtgagb:    bights  of 

FUBOHASBB.  The  purchaser,  under  a  decree  of  foreclosure,  ac- 
quires by  his  deed  all  the  interest  of  the  mortgagor  in  and  to 
the  mortgaged  property.  And  where  a  senior  mortgagee  be- 
comes the  purchaser  and  acquires  the  legal  title  to  the  premises 
he  is  not  liable  to  account  to  a  Junior  mortgagee  for  the  rents 
and  profltB,  unless  it  is  made  to  appear  to  the  court  that  the 
security  is  insufficient  and  a  receiver  has  been  appointed. 

8.     :    :    BBDSMFTIOB  BT  JUBIOB  IBCUICBRAKCBB.     The 

right  of  a  Junior  incumbrancer  who  was  not  made  a  party  to  a 
suit  to  foreclose  a  mortgage  is  to  redeem  the  senior  incum- 
brances, not  to  redeem  the  land.  The  owMfr  cf  the  fee  redeeme 
the  land  iUeff.  The  Junior  incumbrancer  is  not  entitled  to  the 
estate,  but  an  assignment  of  the  securities. 

Affbal  by  plaintiff  from  the  district  conrt  of  Wash- 
ington county.  Tried  below  before  Sayaqb,  J.  The 
opinion  states  the  case. 

Ocurrigcbn  <b  Osborrij  for  appellant 

No  brief  on  file. 
81 


460      SUPREME  COURT  OF  NEBRASKA, 

Renard  y.  Brown. 

Brown  <£  ThttrstaUj  and  William  0.  Bartholomew^ 
for  appellees. 

All  the  authorities  agree  that  the  junior  mortgagee  is 
not  affected  by  sale  under  a  foreclosure  to  which  he  was 
not  a  party;  that  as  to  him  it  stands  as  if  no  such  sale 
had  been  made,  and  that  he  may  redeem  by  paying  the 
amount  of  the  incumbrance.  4  Kent,  186.  2  Hilliard 
on  Mort.,  131,  et  aeq.  Oage  v,  Brewster^  81  N.  Y.,  218 
Hassellman  v.  McKeniam,^  50  Ind.,  444.  Parker  v. 
Child,  26  N.  J.  Eq.,  41.  Eodgen  v.  GuUery,  68  HI., 
481.  Oower  v.  Winchester,  88  Iowa,  308.  The  pur- 
chaser takes  only  the  right  of  the  first  mortgage  and  the 
mortgagor's  right  to  redeem,  leaving  the  land  subject  to 
the  second  mortgage.  2  Hilliard  on  Mortgages,  168.  2 
Washburne  on  Keal  Prop.,  224.  Vanderkenip  v.  Shd- 
ton,  11  Paige,  28, 

A  senior  mortgagee  who  has  taken  possession  of  the 
premises  under  a  sale  in  foreclosure  will,  on  redemption 
by  a  junior  mortgagee  who  was  not  a  party  to  the  fore- 
closure, be  required  to  account  for  the  rents  and  profits 
accruing  during  the  time  which  he  held  the  same  in 
possession.  Ten  Eych  v.  Caead  a/nd  Rowley,  16  Iowa, 
'  824.  He  will  be  allowed  for  necessary  repairs,  but  not 
for  improvements.  1  Hilliard  on  Mortgagee,  462. 
Necessary  repairs  are  those  strictly  necessary  to  con- 
tinue the  property  in  the  condition  in  which  it  was  re- 
ceived, and  not  to  extend  or  improve  it.  Q^im^,  v.  Brit- 
tain,  Hoffman's  B.,  863. 

Maxwell,  Ch.  J. 

On  the  twenty-seventh  day  of  November,  1867,  Evalin 
Purchase  executed  and  delivered  to  the  plaintiff  a  mort- 
gage upon  the  east  half  of  the  south-east  quarter,  and  the 
north-west  quarter  of  the  south-east  quarter  of  section 
thirty-four,  in  township  seventeen  north,  range  —  east  of 
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the  sixth  principal  meridian,  to  secure  the  payment  of  a 
certain  promisBory  note  for  the  sum  of  $600,  due  in  one 
year  from  date,  with  interest  at  12  per  cent.,  which 
mortga^  was  duly  recorded. 

On  the  twenty -seventh  day  of  December,  1870,  Pur- 
chase and  wife,  executed  and  delivered  to  the  defendants  a 
mortgage  on  the  above  described  premises  to  secure  the 
payment  of  two  promissory  notes  amounting  in  the  ag- 
gregate to  the  sum  of  $1,007.63,  said  notes  being  due 
respectively  in  nine  and  twelve  months  from  date. 

On  the  twenty-seventh  day  of  April,  1872,  the  plain- 
tiff commenced  an  action  in  the  district  court  of  Wash- 
ington county  to  foreclose  his  mortgage.  Purchase  alone 
being  made  defendant. 

At  the  June  term  (1872)  of  said  court,  a  decree  of 
foreclosure  was  rendered  in  favor  of  said  plaintiff,  the 
amount  found  due  being  $708.  On  the  eighth  day  of 
September,  1873,  an  order  of  sale  under  said  decree  was 
issued  out  of  said  court,  and  on  the  twentieth  day  of 
October,  1873,  the  premises  in  question  were  sold  under 
said  order  and  decree  to  the  plaintiff  for  the  sum  of 
$1,000.  A  report  of  said  sale  being  made  to  the  court, 
the  sale  was  confirmed  and  a  deed  for  said  premises 
made  to  the  purchaser,  who  immediately  thereafter  took 
possession,  and  has  remained  in  peaceable  possession 
thereof  until  the  present  time. 

On  the  twenty.fifth  day  of  April,  1874,  the  plaintiff 
commenced  an  action  in  said  court  against  said  defend- 
ants to  quiet  the  title  to  said  real  estate,  alleging  the 
facts  above  set  forth,  and  that  the  defendants  clai?n£d 
and  received  the  surplus  money  arising  from  the  sale  of 
said  premises  to  plaintiff,  amounting  to  the  sum  of  $106, 
and  alleging  that  they  had  received  divers  other  sums  of 
money  on  said  claim,  and  praying  that  the  cloud  on 
plaintiff's  title  to  said  land  from  said  mortgage  to  de- 
fendants might  be  removed.    The  defendants  answered 
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the  petition  of  the  plaintiff,  testimony  was  taken,  and  in 
May,  1877,  a  decree  was  rendered  in  the  cause,  that  said 
defendants  shoald  redeem  said  premises  on  or  before  the 
twenty-seventh  day  of  February,  1878,  or  be  forever 
barred;  hU providing^  that  if  said  defendants  should, 
on  or  before  said  day,  deposit  with  the  clerk  of  the  court 
the  sum  of  $492.34  for  the  use  of  the  plaintiff,  the  prem- 
ises should  be  redeemed  from  said  sale,  and  aU  intere^tf 
rightj  and  title  of  said  plaintiff^  in  and  to  t/ie  same  or 
any  part  thereof  should  at  once  cease  and  determine. 

In  its  finding  the  court  credited  the  plaintiff  with  the 
sum  of  $708,  with  interest  at  the  rate  of  12  per  cent  per 
annum,  and  with  $125  for  repairs  on  said  premises;  also 
with  $106.82,  proceeds  of  the  sale  paid  to  the  defendants, 
and  charged  him  with  the  rental  value  of  said  premises 
while  he  was  in  possession.  The  court  found  the  amount 
due  the  defendants  to  be  the  sum  of  $1,781.46.  The 
plaintiff  appeals  to  this  court. 

It  is  well  settled  that  the  interest  of  the  mortgagee  be- 
fore foreclosure  is  a  mere  chattel  interest  and  personal 
assets,  and  goes  to  the  executor  and  not  to  the  heir. 
Taylor  v.  Grover^  2  Vem,  367.  Awdley  v.  Awdley^  Id., 
108.  Demarest  v.  Wynlroop,  3  Johns.,  Oh.  135.  Kyger v. 
Byleyj  2  Neb.,  25.  And  where  the  mortgagee  takes  pos- 
session of  the  mortgaged  premises  befo7*e  foreclosure  he 
will  be  accountable  for  the  actual  receipts  of  the  net 
rents  and  profits.  1  Yem,  44.  1  Eq.  Cas.  Abr.,  328. 
Robertson  v.  Campbell^  2  Call,  421.  Ballmger  v. 
Worl&yy  1  Bibb,  195.  Van  Bv/ren  v.  Ohnstead,  6 
Paige,  1.  4  Kent's  Com.,  166.  As  he  holds  the  estate 
with  duties  and  obligations  similar  in  some  respects  to 
those  of  a  trustee,  therefore  he  will  not  be  permitted  to 
make  profits  out  of  property  which  he  holds  merely  for 
indemnity.  Holdridge  v.  Oillespiej  2  Johns.,  Oh.  80. 
4  Kent's  Com.,  167. 

But  the  mortgagor  is  not  required  to  account  for  rents 
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and  profits  while  he  is  in  possession.  Colmcm  v,  Dtike 
of  St.  Albcms,  8  Ves.,  25.  JFa?  parle  WUsofij  2  V.  B., 
252.  He  is  the  owner  of  the  land  and  the  mortgage  is 
a  mere  security  for  the  debt.  The  land  thus  mortgaged 
descends  to  his  heirs  as  real  estate,  and  may  be  devised 
as  such.  And  it  may  be  sold  on  execution  against  the 
mortgagor.  Waters  v.  Stewarty  Cai.  Oas.  in  error,  47. 
HUehcock  V.  Harrington^  6  Johns.,  290.  Collins  v. 
Torryj  7  Id.,  278.  Denton  v.  Nanny^  8  Barb.,  618. 
Coles  V.  ColsSy  15  Johns.,  319.  Webb  v.  HoseUon^  4  Neb., 
318.    Kyg&r  v.  Rylexj,  2  Neb.,  28.     Willard's  Eq.,  483. 

As  the  mortgagor  is  not  liable  for  rents  and  profits 
while  in  possession,  he  may  sell  and  convey  the  mort- 
gaged property,  and  his  grantee  will  take  his  title,  and 
will  be  protected  to  the  same  extent  as  the  mortgagor. 
And  the  equity  of  redemption  may  be  sold  upon  execu- 
tion, and  the  purchaser  will  take  the  title  of  the  mort- 
gagor subject  to  the  incumbrances.  1  Green,  Ch.  348. 
Crow  V.  Tinsley^  6  Dana,  402.  Llayd  v.  Lee^  45  111., 
277.    Dunbar  v.  Starkey^  19  N.  H.,  160. 

Where  a  decree  of  foreclosure  has  been  obtained,  a  spe- 
cial execution  may  issue  for  the  sale  of  the  mortgaged 
premises.  After  a  sale  has  been  made  and  confirmed 
and  a  deed  executed  and  delivered  to  the  purchaser  he 
takes  all  the  interest  of  the  mortgagor  in  the  property. 
Our  statute  provides  that  such  deed  '^  shall  vest  in  the 
purchaser  the  same  estate  that  would  have  vested  in  the 
mortgagees  if  the  equity  of  redemption  had  been  fore- 
closed, and  no  other  or  greater;  and  such  deeds  shall  be 
as  valid  as  if  executed  by  the  mortgagor  or  mortgagee, 
and  shall  be  an  entire  bar  against  each  of  them  and  all 
parties  to  the  suit  in  which  the  decree  for  such  sale  was 
made,  and  against  the  heirs  respectively  and  all  persons 
claiming  under  such  heirs."    General  Statutes,  656. 

In  this  case  the  plaintifi^  was  not  in  possession  of  the 
premises  as  mortgagee,  but  as  owner  of  the  fee,  and  as 


464     SUPREME  COURT  OF  liTEBRASKA, 

Benard  y.  Brown. 

Bach  is  not  liable  to  aoeoun  t  to  a  jnnior  mortgagee.  There 
is  no  claim  by  the  defendants  that  the  secarity  is  insuffi- 
cient, nor  has  any  application  been  made  for  the  ap- 
pointment of  a  receiver.  The  coart,  therefore,  erred  in 
charging  the  plaintiff  with  the  rental  value  of  the  prem- 
ises. 

The  defendants  claim  the  right  to  redeem  the  land 
and  not  the  mortgage  of  the  plaintiff.  The  rule  is  well 
settled,  that  the  rights  of  those  incumbrancers  who  were 
not  made  parties  to  the  suit  are  not  affected  by  the  de- 
cree. Draper  v.  Gla/rendon^  2  Vern.,  617.  Godfrey  v. 
Chadwell,  Id.,  601.  Haines  v.  Beach,  3  Johns.  Oh.,  464. 
Miller  v.  Finn,  1  Neb.,  301.  But  the  right  to  redeem 
is  not  to  secure  a  conveyance  of  the  land,  but  to  redeem 
a  senior  incumbrance,  and  the  party  redeeming  is  en- 
titled, not  to  a  conveyance  of  the  premises,  but  to  an  as- 
signment of  the  security.  Pardee  v.  Van  Anhen,  3 
Barb.,  637.     Miller  v.  Finn,  supra. 

The  purchaser  of  land  at  a  judicial  sale  is  protected 
in  his  title,  subject  only  to  the  payment  of  the  incum- 
brances upon  it.  If  a  party  holding  a  junior  mortgage 
may  redeem  the  land,  by  simply  redeeming  the  mortgage 
security,  then  he  is  placed  in  a  much  more  favorable 
situation  than  the  purchaser  of  the  equity  of  redemp- 
tion. His  incumbrance  may  be  of  the  most  trifling 
character,  yet  if  he  may  redeem  the  land  he  may  obtain 
for  a  trifling  sum  property  many  times  the  value  of  his 
incumbrances.  But  such  is  not  the  law.  The  right  of 
redemption  is  said  to  be  a  correspondent  right  to  that  of 
foreclosure,  and  a  junior  mortgagee  may  insist  upon  a 
redemption  of  the  senior  mortgage,  in  order  to  the  due 
enforcement  of  his  claims  in  the  land.  When  he  does 
redeem  he  becomes  substituted  to  the  rights  and  inter- 
ests of  the  original  mortgagee  in  the  land.  Story's  £q., 
Sec.  1023. 

"  The  owner  of  the  fee  of  the  equity  of  redemption  re- 
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deems  the  land  itself  ^  and  the  decree  in  such  case  directs 
the  mortgagee  to  convey  all  his  right  and  title  to  the 
premises  to  the  redeeming  party.  *  *  The  owner  of 
a  janior  incumbrance  redeems  not  the^^mis^,  strictly 
speaking,  but  the  senior  mcymbrcmce;  and  then  he  is 
entitled  not  to  a  conveyance  of  the  premises^  bnt  to  an 
assignment  of  the  security. ^^  Pa/rdee  v.  Van  Anken^  8 
Barb.,  537. 

In  Fell  V.  Brown^  2  Bro.,  276,  a  bill  was  filed  by  the 
second  against  the  first  mortgagee  to  redeem.  The  court 
held  that  the  natural  decree  was  that  the  second  mort- 
gagee redeem  the  first  mortgagee,  and  that  the  mort- 
gagor redeem  him  or  stand  foreclosed,-  strict  foreclosure 
at  that  time  being  the  usual  mode  of  proceeding  in  a 
court  of  equity  in  proceedings  to  foreclose  a  mortgage. 

In  the  case  of  the  BanJc  v.  Peter ^  18  Peters,  126,  the 
court  say:  "  Where  a  junior  mortgagee,  to  save  his  lien, 
is  obliged  to  satisfy  prior  mortgages  on  the  estate,  he 
stands  as  the  assignee  of  such  mortgages,  and  may  claim 
the  benefits  under  the  lien  that  could  have  been  claimed 
by  the  assignor." 

In  Burnet  v,  Denniston,  5  Johns.  Ch.,  35,  it  was  held 
that  a  subsequent  judgment  or  mortgage  creditor  could 
redeem  from  a  senior  mortgagee,  by  paying  the  amount 
due  on  the  mortgage.  In  that  case  the  senior  mort- 
gagee, before  foreclosure,  had  refused  to  receive  the 
amount  due  on  the  senior  mortgage,  and  had  sought  to 
obtain  the  equity  of  redemption  through  foreclosure  by 
advertisement,  which  was  held  to  be  void,  and  the  par- 
ities holding  the  junior  mortgage  were  also  the  owners 
of  the  equity  of  redemption. 

It  is  clear  that  the  right  of  the  defendants  in  the  case 
at  bar,  is  to  redeem  the  senior  incumbrance,  and  not  the 
land.  The  court  therefore  erred  in  decreeing  a  convey- 
ance of  the  land  to  the  defendant.  The  premises  in 
question  is  the  primary  fund  out  of  which  these  incum- 
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branoes  must  be  paid  in  the  order  of  their  priority.  The 
decree  of  the  district  court  is  reversed.  As  the  plaintiff 
is  the  owner  of  the  equity  of  redemption,  he  may,  if  he 
so  elect,  pay  the  amount  due  the  defendants  on  their 
mortgage  within  ninety  days  from  this  date;  if  he  fidl 
to  pay  said  sum  at  that  time  the  sheriff  of  Washington 
county  is  hereby  directed  to  sell  said  premises  in  the 
manner  prescribed  by  law,  and  out  of  the  proceeds  pay, 
first,  the  plaintiff  $1,000  with  interest  at  ten  per  cent 
from  the  date  of  his  purchase  in  1874,  and  also  $126  for 
necessary  repairs;  second^  the  remainder  of  said  sum  to 
be  applied  in  payment  of  defendants'  mortgage,  interest 
and  costs,  and  in  case  the  sum  realized  is  more  than 
sufficient  to  pay  said  claim,  the  overplus  to  be  paid  to 
the  plaintiff. 

Dbobbb  aocobdinolt. 
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Mabt  D.  Pajeibat,  afpbllbb,  v.  John  D.  Nblxqh  asd 

othbbs,  appellants. 

1.  Judicial  Sale.  In  a  sale  made  under  the  authority  of  a  decree 
in  equity,  the  court  is  the  vendor,  and  the  commissioner  making 
the  sale  is  the  mere  agent  of  the  court  The  decree  directs  the 
sale  of  the  property  and  the  application  of  the  proceeds  to  the 

^~46tf  payment  of  the  debt,  and  is  a  sufficient  warrant  of  authority  to 

67  ^  ^®  officer  to  sell  as  directed  in  the  decree. 

8.    :    NOTICE  OF  BALB.    Where  an  officer  has  caused  public 

notice  of  the  time  and  place  of  a  sale  of  real  estate  to  be  given, 
for  at  least  thirty  days  before  the  day  of  sale,  by  advertisement 
in  some  newspaper  printed  in  the  eountff,  it  is  unnecessary  to 
post  notices  of  the  time  and  place  of  sale. 

8.  Praotioe :  confirmation  of  balb.  In  an  equity  cause,  as  in 
an  action  at  law,  if  a  party  desires  to  oppose  the  oonflrmation 
of  a  sale  of  real  estate,  he  must  file  a  motion  in  the  district 
court,  setting  forth  the  grounds  upon  which  he  seeks  to  set  the 
sale  aside.  If  the  motion  is  overruled  he  may  then  appeal  to 
the  supreme  court 
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This  wa8  an  appeal  from  an  order  made  by  Yalem- 
TENB,  J.^  confirming  a  sale  of  certain  real  estate  under  a 
decree  of  the  conrt. 

Vromford  <&  McLaughlin,^  for  appellant,  cited  civil 
code,  sections  493,  497,  510.  Freeman  on  Executions,  § 
286.  Rorer  on  Judicial  Sales,  §  677.  Harrison  v. 
Rapp,  2  Blackf.,  1.     Tyler  v.  WUkinso7i,  27  Ind.,  450. 

H.  F.  Stevensofiy  for  appellee,  cited  Hector  v.  HoUorij 
3  Neb.,  177.  Koehler  v.  Ball,  2  Kan.,  161.  VfUU 
Crow  V.  White  Wing,  8  £an.,  276.  Before  the  appel- 
lants can  insist  upon  the  setting  aside  of  the  order  con- 
firming the  sale  in  the  above  entitled  cause,  it  is  their 
dntj  to  pay  back  to  the  purchaser  of  the  premises  the 
purchase  money,  together  with  interest  and  costs. 
Strong  v.  Cotton,  1  Wis.,  428. 

Maxwell,  Ch.  J. 

On  the  thirteenth  day  of  June,  1877,  an  order  of  sale, 
returnable  on  the^r^^  day  of  the  next  tertii  of  court,  was 
issued  out  of  the  clerk's  ofSce  of  the  district  court  of 
Cuming  county,  requiring  the  sheriff  of  said  county  to 
appraise,  advertise,  and  sell  according  to  law,  certain 
real  estate  therein  described,  to  satisfy  a  judgment  re- 
covered in  said  court  against  said  defendants.  The 
sheriff,  after  twice  offering  said  property  for  sale,  and 
being  unable  to  sell  the  same  for  want  of  bidders,  caused 
said  property  to  be  re-appraised,  and  after  due  notice  as 
required  by  law,  on  the  twelfth  day  of  November,  1877, 
sold  a  portion  of  said  real  estate,  and  made  due  report 
of  his  proceedings  in  the  premises  to  the  court. 

On  the  tenth  day  of  December,  1877,  the  sale  was  con- 
firmed, and  deeds  ordered  to  be  made  to  the  purchasers. 
The  defendants  appeal  to  this  court. 

It  is  claimed  by  the  defendants  that  the  order  of  sale 
is  void:    FirH.    Because  there  is  do  decree  or  judg. 
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ment.  Second.  Becaase  the  order  of  Bale  was  not  made 
returnable  within  the  time  required  by  law.  Third. 
That  the  sale  ie  void,  because  made  after  the  time  al- 
lowed by  law  for  the  return  of  the  writ;  also,  because 
notices  of  sale  were  not  posted  up  as  required  by  law, 
and  because  the  property  was  not  sold  for  two-thirds  of 
the  appraised  value. 

If  there  was  no  decree  or  judgment,  the  purchasers 
would  acquire  no  title  whatever  from  the  sale.  The 
purchasers  make  no  objections  to  the  title  acquired,  and 
the  presumption  is  that  the  order  of  sale  was  properly 
issued. 

As  to  the  second  objection,  the  statute  requires  all 
real  estate  sold  upon  execution,  or  order  of  sale,  to  be 
appraised,  and  provides  that  it  shall  not  be  sold  for  less 
than  two-thirds  of  the  appraised  value.  The  distinction, 
therefore,  between  sales  upon  execution  and  those  de- 
nominated judicial  sales,  is  to  a  great  extent  abrogated. 
This  distinction,  however,  still  remains,  that  the  sheriff 
in  making  a  sale  under  an  execution,  acts  as  the  minis- 
terial officer  of  the  law,  and  not  as  the  organ  of  the 
court,  the  court  neither  ordering  out  the  execution  or 
directing  a  sale  of  the  debtor's  property.  But  in  sales 
made  under  the  authority  of  a  decree,  the  court  is  the 
vendor,  the  commissioner  making  the  sale  being  the 
mere  agent  of  the  court. 

The  decree  directs  the  sale  of  the  property  and  the  ap- 
plication of  the  proceeds  to  payment  of  the  debt.  As 
was  said  in  Rector  v.  Rotton  et  al.^  8  Neb.,  177:  "By 
its  judgment  the  court  simply  enforces  a  contract  of  sale 
voluntarily  made  with  the  owner.  Nor  is  it  at  all  neces- 
sary that  an  order  of  sale  be  issued  by  the  clerk  of  the 
court  to  the  officer  charged  with  the  execution  of  a  de- 
cree; the  judgment  is  his  warrant  of  authority,  and  none 
other  is  required."  We  think  that  case  states  the  law 
correctly,  and  we  adhere  to  the  decision  there  made. 
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As  to  the  objection  that  notices  were  not  posted  np, 
it  is  safScient  to  say  that  where  the  officer  has  caused 
pablic  notice  of  the  time  and  place  of  sale  to  be  given, 
for  at  least  thirty  days  before  the  day  of  sale,  by  adver- 
tisement in  some  newspaper  printed  in  the  county^  it  is 
unnecessary  to  post  notices  of  the  time  and  place  of  sale. 
Civil  Code,  Sec  497. 

In  regard  to  the  objection  that  the  property  did  not 
sell  for  two-thirds  of  the  appraised  value,  this,  if  true, 
would  require  the  sale  to  be  set  aside.  But  it  is  appar- 
ent from  an  inspection  of  the  record  that  each  lot  sold 
for  more  than  two-thirds  of  the  appraised  value. 

No  exceptions  were  taken  in  the  court  below,  and,  so 
far  as  the  record  discloses,  no  attempt  was  made  to  call 
the  attention  of  the  court  to  the  alleged  errors.  An 
equity  cause  may  be  appealed  to  this  court,  and  will  be 
heard  de  novo  upon  the  testimony,  but  this  does  not 
excuse  a  party  from  excepting  to  an  erroneous  ruling  of 
the  court  in  the  admission  or  rejection  of  testimony,  or 
in  the  proceedings  in  the  cause.  A  final  judgment  need 
not  be  excepted  to,  but  a  ruling  claimed  to  be  erroneous 
must  be  excepted  to  at  the  time  it  is  made. 

In  an  equity  cause,  as  in  an  action  at  law,  if  a  party 
desires  to  oppose  the  confirmation  of  a  sale,  he  must  file 
a  motion  setting  forth  the  grounds  upon  which  he  seeks 
to  set  the  sale  aside,  and  if  the  motion  is  overruled  he 
may  appeal  to  this  court. 

Judgment  affibmkd. 
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Gbobgb  W.  Dobset,  appellant,  y.  Bobebt  T.  Hall  aitd 

OTHBB8,  APPELLEES. 

1.  Pleading.  Where  a  legal  deduction  or  conclusion  of  law  con- 
tains a  fact  constituting  a  cause  of  action,  or  one  which  is  es- 
sential to  enable  the  plaintiff  to  maintain  his  cause  of  action, 
the  defendant  may  move  to  have  the  petition  made  definite  and 
certain,  but  cannot  strike  out  such  matter  as  redundant  and 
irrelevant 

61  6691  ^*  Trusts.  Where  a  contract  is  made  for  the  sale  of  real  estate, 
equity  considers  the  vendor  as  a  trustee  of  the  purchaser  for  the 
estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor. 

8.    .    And  the  trast  in  such  cases  attaches  to  the  land  and 

binds  the  heirs  of  the  vendor.  And  a  subsequent  purchaser 
from  either  the  vendor  or  vendee,  with  notice,  becomes  subject 
to  the  same  equities  as  the  party  would  be  from  whom  he  pur- 
chased. 

i.    ■  :    yjsNDon  AND  VENDBB.    Where  a  vendor  in  pursuance 
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of  the  contract  has  conveyed  certain  real  estate  to  the  assignee 
of  the  vendee  it  is  questionable  if  a  mere  judgment  creditor  or  a 
purchaser,  with  notice,  can  question  the  validi^  of  the  trust 
created  by  the  contract  of  sale.  / 

5.  Judgment.    A  judgment  upon  real  estate  is  subject  to  all 

prior  equities,  legal  or  equitable. 

6.  Mortgages.    Every  kind  of  property,  real  or  personal,  which 

is  capable  of  absolute  sale,  may  be  mortgaged. 

This  case  came  up  from  Ouming  count  j.  Heard  there 
upon  a  demurrer  to  the  petition  before  Yalentinb,  J.; 
demurrer  sustained  and  cause  dismissed.  Plaintiff  ap- 
peals. 

Uriah  Bruner  and  R.  F,  Stevenson^  for  appellant 

I.  Paragraph  10  in  plaintiff's  petition  was  improp- 
erly struck  out,  for  the  facts  stated  therein  are  essential 
to  the  plaintiff's  title  to  entitle  him  to  maintain  his  ac- 
tion and  obtain  relief.     No  facts  are  properly  in  issue 
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unless  charged  in  the  petition,  and  no  relief  can  be 
granted  for  matters  not  charged  therein,  althongh  thej 
may  be  apparent  in  other  parts  thereof.  Snch  statement 
of  facts  is  necessary  to  apprise  the  defendant  what  the 
suggestions  and  allegations  are,  against  which  he  is  to 
prepare  his  defense.  Story  Eq.  PI.,  257.  Cooper  Eq. 
PL,  5,  7.  Crocked  v.  Lee^  7  Wheat.,  522,  525.  Jackson 
V.  Askton^  11  Peters,  220.  Jcimes  v.  McKemon^  6 
Johns.,  564.     Pi/per  v.  DaugldSj  8  Gratt.,  371. 

II.  James  Gallen,  by  and  with  the  advice  and  con- 
sent of  Winyall,  bought  all  of  Hall's  interest  in  the  part- 
nership of  Messrs.  Hall  and  Winyall,  inclading  in  said 
purchase  his  said  interest  to  the  said  city  lots,  which  said 
city  lots  were  owned  by  the  said  partnership  of  Hall  and 
WinyaU  as  partnership  property  for  the  uses  and  pur- 
poses of  said  firm,  and  on  which  they  carried  on  the 
livery  business,  bowler  v.  Bailey y  14  Wis.,  125.  Gal- 
len could  in  no  event  have  obtained  a  deed  from  l^eligh 
for  his  said  interest  to  said  lots,  except  by  recognizing 
Hall's  ownership  thereto  and  by  purchase  from  him  as 
aforesaid;  for  Neligh  was  bound  as  trustee  to  deed  to 
the  parties  that  Messrs.  Hall  and  Winyall,  the  cestui  que 
trusts^  directed,  and  for  their  interest,  and  a  conveyance 
not  executed  in  accordance  with  the  terms  of  said  trust 
would  have  been  utterly  void,  so  far  as  obtaining  title 
thereto  for  the  grantee  himself.  2  Spence's  Eq.  Jur., 
310.  2  Lead.  C.  Eq.,  108.  Story  Eq.  Ju.,  1257, 1268. 
Gallen  having  obtained  his  deed  by  reason  of  this  bar- 
gain with  Hall,  will  be  estopped  from  claiming  said 
title  by  purchase  or  otherwise  from  Neligh.  A  pur- 
chaser cannot  set  up  an  outstanding  title  against  the 
vendor  in  bar  of  a  proceeding  by  the  latter  to  compel 
payment  of  the  purchase  money.  Bigelow  on  Estop., 
2d  Ed.,  382,  388,  and  note  2.  A  purchaser  from  a  trus- 
tee, with  notice  of  the  trust,  stands,  in  the  place  of  his 
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vendor  and  is  as  much  a  trustee  as  he  was.  2  Lead.  Cas. 
Eq.,  1108.  Galloway  v.  Finley,  12  Peters,  264,  2^)5. 
Bush  V.  Marshall,  6  How.,  284,  291. 

Crawford  &  McLaughlvn,^  for  appellees. 

No  brief  on  file. 

*  Maxwell,  Ch.  J. 

On  the  first  day  of  May,  1877,  the  plaintiff  commenced 
an  action  in  the  district  court  of  Cuming  county  to  fore- 
close a  certain  mortgage  executed  by  Robert  Hall,  E^te 
H.  Hall,  his  wife,  and  David  H.  Winyall  and  Lina  D. 
Winyall,  his  wife,  to  Thomas  Wilson,  on  the  fourth  day 
of  October,  1876,  upon  the  north  west  quarter  of  section 
fourteen,  in  township  twenty-three,  range  five  east;  and 
also  upon  parts  of  lots  13,  14,  15,  16,  and  17,  in  block 
thirty,  in  the  city  of  West  Point,  to  secure  the  payment  of 
the  sum  of  $1,960,  according  to  the  tenor  of  three  promis- 
sory notes  accompanying  said  mortgage,  the  last  of 
which  notes,  calling  for  the  sum  of  $1,200,  was  due  and 
payable  on  the  first  day  of  April,  1877,  which  note  was 
duly  assigned  by  the  said  Wilson  to  the  plaintiff,  who 
brought  this  action  thereon. 

The  petition  alleges  that  in  the  year  1873  John  D. 
Neligh  sold  to  Thomas  Wilson  lots  13,  14, 16 ,  16,  and 
17,  in  block  30,  in  the  city  of  West  Point,  and  that  in 
pursuance  of  said  contract  of  purchase  said  Wilson  on  or 
( about  the  first  day  of  September,  1873,  took  possession 
of  said  lots  and  erected  thereon  a  large  livery  and  feed 
stable;  that  under  the  contract  Neligh  was  to  hold  the 
legal  title  to  said  premises  in  trust  for  said  Wilson,  until 
said  Wilson  or  his  assigns  should  request  a  deed  for  said 
premises.  It  is  also  alleged  that  on  the  first  day  of 
October,  1875,  Wilson  sold  the  premises  in  question  to 
Eobert  Hall  and  David  H.  Winyall,  and  took  the  mort- 
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gage  in  question  from  Baid  parties,  said  Neligh  still  con- 
tinuing to  hold  the  legal  title  to  said  lots. 

On  the  twenty-sixth  day  of  August,  1876,  Hall  sold 
his  interest  in  said  premises  to  James  Gallen,  who  had 
actual  notice  of  the  existence  of  the  mortgage;  and  on 
the  same  day  Neligh  and  wife,  m  pwrsuance  of  the  con- 
tract with  WiUoTij  executed  and  delivered  to  Winyall 
and  Gallen  a  warranty  deed  for  said  premises. 

The  petition  further  alleges  that  on  the  sixteenth  day 
of  December,  1876,  Gallen  and  wife  conveyed  the  undi- 
vided half  of  said  premises  to  one  Gteorge  Gallen,  with 
a  view  to  defraud  Hall  and  Wilson  out  of  their  just 
rights,  and  that  on  the  nineteenth  day  of  February,  1877, 
the  said  George  Gallen  conveyed  by  deed  the  undivided 
half  of  said,  premises  to  the  wife  of  James  Gallen. 

It  is  also  alleged  that  certain  defendants  recovered 
judgments  against  Neligh  after  the  first  day  of  Septem- 
ber, 1873. 

The  tenth  paragraph  of  the  petition  was  stricken  out 
on  motion  of  the  defendants  as  being  redundant  and 
irrelevant.  The  paragraph  is  as  follows:  ''That  said 
Eobert  T.  Hall  and  David  H.  Winyall  were  the  owners 
of  said  lots  13,  14,  15,  16,  and  17,  in  the  city  of  West 
Point,  on  the  fourth  day  of  October,  1876,  as  fully  as  if 
the  legal  title  thereto  had  been  in  their  names.  And  as 
such  owners  had  the  right  to  and  were  legally  entitled 
to  convey  the  same  to  the  said  Thomas  Wilson  by  mort- 
gage deed  at  that  time  and  incumber  the  same  in  all  re- 
spects as  if  they  held  the  legal  title  in  their  names;  and 
that  the  said  James  Gallen  and  his  assigns,  the  said 
George  Gallen  and  Katie  Gallen,  have  and  hold  the 
same  subject  to  and  with  full  knowledge  of  said  mort- 
gage-" 

It  is  diflScult  to  perceive  upon  what  grounds  the  mo- 
tion was  sustained.  If  it  is  urged  that  the  averments 
are  mere  conclusions  of  law^  still  where  a  legal  deduction 
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or  conclusion  of  law  contains  a  fact  constituting  a  cause 
of  action,  or  one  which  is  essential  to  enable  the  plain- 
tiff to  maintain  his  action,  the  proper  motion  is  to  make 
definite  and  certain  and  not  to  strike  out.  As  the  de- 
fendants deny  the  validity  of  the  mortgage,  the  plaintiff 
properly  sets  forth  in  his  petition  the  authority  of  the 
mortgagors  to  execute  the  same.  The  court  therefore 
erred  in  sustaining  the  motion. 

After  the  motion,  striking  out  the  tenth  paragraph  of 
the  petition,  had  been  sustained,  the  defendants  demurred 
to  the  petition  upon  the  ground  that  it  stated  no  cause 
of  action.  The  demurrer  was  sustained  and  the  cause 
dismissed.  The  case  is  brought  into  this  court  by  ap- 
peal. 

In  support  of  the  judgment  of  the  court  below  it  was 
urged  by  defendant's  counsel  on  the  argument  of  the 
case  that  the  trust  created  by  the  contract  between  Wil- 
son and  Neligh  was  absolutely  void,  and  that  therefore 
the  plaintiff  acquired  no  lien  by  his  mortgage,  and 
therefore  the  petition  stated  no  cause  of  action.  The 
petition,  however,  includes  the  nprth-west  quarter  of  sec- 
tion fourteen,  township  twenty-three  north,  of  range  five 
east,  which  is  not  in  dispute,  and  upon  which,  if  the  ftcts 
stated  in  the  petition  are  true,  the  plaintiff  is  entitled  to 
a  decree  of  foreclosure.  This  disposes  of  the  case,  but 
inasmuch  as  the  question  of  the  validity  of  the  mort- 
gage upon  the  lots  heretofore  described  will  again  come 
before  the  district  court,  we  have  thought  it  best  to  re- 
view that  branch  of  the  case. 

It  is  a  well  established  principle  of  equity  that  where 
a  contract  is  made  for  the  sale  of  real  estate,  it  considers 
the  vendor  as  a  trustee  of  the  purchaser  for  the  estate 
sold,  and  the  purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor.  Malin  v.  Maliuy  1  Wend.,  626. 
Champion  v.  Brown^  6  Johns.,  Oh.  402.  WcUaon  v.  Le 
i?c>t/7, 6  Barb.,  484.    Willard's  Sq.,  610.    And  the  trust  in 
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snch  case  attaches  to  the  land  and  binds  the  heire  of  the 
vendor.  Seton  v.  Slade^  7  Vesey,  264.  SwariAoout  v, 
Bwr-r^  1  Barb.,  495.  SutpJien  v.  Fowler^  9  Paige,  280. 
And  a  sabseqaent  purchaser  from  either  the  vendor  or 
vendee,  with_notice,  becomes  snbjjpct  to  the  same  equi- 
ties as  the  party  would  bo  from  whom  he  purchased. 
Trinnere  v.  Bayne^  9  Ves.,  209.  Mackreth  v.  Symrrions^ 
16  Ves.,  329.  PoUenfdx  v.  Moore^  1  Atk.,  673.  Green 
V,  Smithy  1  Atk.,  572.  Davie  v.  BeardsJiam^  1  Oh.  Oas., 
38.  Champion  v.  Brown^  6  Johns.,  Oh.  408.  Searaan 
V.  Van  Rensselaer^  10  Barb.,  83.     Story's  Eq.,  789. 

In  the  absence  of  a  contract,  therefore,  if  the  allega- 
tions of  the  petition  are  true,  Neligh  became  a  trustee 
for  Wilson,  or  his  assigns,  of  the  lots  in  question.  He 
has  admitted  the  validity  of  the  trust  by  carrying  the 
same  into  effect,  and  it  may  be  questionable  if  any  of 
these  defendants  are  in  a  position  to  deny  its  validity. 
The  conveyance  to  James  Gallon  was  made  m  pursu- 
ance of  the  terms  of  the  agreem,entj  and  after  the  execu- 
tion and  recording  of  the  mortgage.  As  to  the  judg- 
ment creditors,  it  is  well  settled  in  this  court  that  the 
lien  of  a  judgment  upon  real  estate  is  subject  to  all 
prior  liens,  either  legal  or  equitable.  Metz  v.  State 
Bank^  ante  p.  165.  Colt  v.  Du  Bois^  ante  p.  891.  If,  there- 
fore, there  was  an  actual  sale  of  the  lots  in  question  to 
Wilson,  although  the  legal  title  remained  in  Neligh  at 
the  time  the  judgments  were  recovered,  yet  the  lien  at- 
tached only  to  the  unpaid  purchase  money,  if  any. 
Filley  cfe  Hopkins  v.  Dunccm^  1  Neb.,  134.  Uhl  v.  May^ 
6  Neb.,  157. 

As  to  the  authority  to  mortgage  the  property  in  ques- 
tion, it  is  sufficient  to  say  that  all  kinds  of  property, 
real  or  personal,  which  are  capable  of  absolute  sale,  may 
be  mortgaged.  2  Story's  Eq.  Jur.,  Sec.  1021.  4  Kent's 
Com.,  144.  1  Powell  on  Mortgages,  17-23.  2  Bouvier's 
Diet.,  198. 
32 
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As  Hall  and  Winyall  were  in  poBsession  of  the  lots  in 
question  as  owners  thereof,  at  the  time  of  the  execution 
of  the  mortgage,  they  had  unquestionable  authority  to 
execute  the  same,  and  if  there  is  a  defect  in  the  descrip- 
tion of  the  lots  it  may  be  corrected  to  conform  to  the  ac- 
tual intention  of  the  parties.  Oahoay^  Semple  <b  Co. 
V.  Malchow^  ante  p.  285. 

For  the  errors  herein  referred  to  the  judgment  of  the 

district  court  is  reversed  and  the  cause  remanded  for 

further  proceedings. 

Kevebsed  and  remanded. 


BnSSELL  &  Co.,  PLAINTIFFS  IN  ERROR,  V.  W.  WoHLER  AND 
W.    ThIES,  DEFENDANTS  IN   ERROR. 

Warranty:  contract:  resoibsiok.  Where  a  reaper  is  sold  and 
warranted  to  do  good  work,  and  that  if  it  fails  in  this  respect  it 
shall  be  replaced  by  another,  or  be  taken  back  and  the  money 
or  notes  be  returned,  and  it  worked  badly  and  was  returned  to 
and  accepted  by  the  agent  of  the  manufacturers,  the  failure  of 
the  manufacturers,  after  notice  of  the  fact,  to  put  the  machine 
in  good  working  order,  or  to  replace  it  with  a  good  one,  must 
be  taken  as  a  full  acquiescence  on  their  part  in  the  act  of  their 
agent ;  and  such  return  of  the  machine  to  and  acceptance  of  the 
same  by  the  agent,  under  the  circumstances,  constitutes  a  res- 
cission of  the  sale  contract,  and  entitles  the  purchaser  to  a 
return  of  the  money  or  notes  given  for  the  same. 

Error  to  the  district  court  for  Ouming  county.  Tried 
below  before  Valentine,  J. 

The  action  was  originally  brought  in  the  probate 
court,  to  recover  oi)  a  promissory  note  of  $60.  Plain- 
tiffs had  judgment  there,  and  defendants  appealed  to  the 
district  court.  In  the  district  court  the  defendants  set 
up  a  counter-claim  for  $350.  The  jury  returned  a  ver- 
dict for  defendants,  and  judgment  was  rendered  against 
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the  plaintiffs  for  costB.    They  brought  the  cause  here 
upon  a  petition  in  error. 

Uriah  BrtmeTj  for  plaintiffs  in  error,  contended,  mter 
alia:  Parol  testimony  is  not  admissible  to  prove  the 
contents  of  a  written  instrument  unless  the  original  is 
lost  or  in  the  hands  of  the  adverse  party,  and  he  has  been 
notified  to  produce  the  same.  Oen.  Statutes,  591.  1 
Greenlf.  Ev.,  87,  88.  The  whole  of  what  has  been  said 
at  the  time  and  relating  to  the  same  subject  matter 
must  be  given  in  evidence — ^the  whole  of  an  admission 
must  be  offered  together — and  the  rules  of  evidence  are 
well  established,  that  if  a  party  offers  a  letter  purport- 
ing to  be  an  answer  written  to  the  adverse  party,  the 
adverse  party  must  be  notified  before  the  trial  to  pro- 
duce said  letters,  or  the  former  will  not  be  permitted  to 
offer  the  same,  if  objected  to.  1  Greenlf.  Ev.,  201  and 
foot  note.  Best  Ev.,  520.  An  agency  cannot  be  proven 
by  the  mere  statement  of  the  alleged  agent,  unless  it  is 
part  of  the  res  gestcB.  Fenlon's  alleged  agency  cannot 
be  shown  by  himself,  because  he  has  not  shown  himself 
competent  to  testify  to  the  fact,  or  that  his  alleged  ap- 
pointment was  not  in  writing.  2  Greenlf.  Ev.,  63. 
Whiteside  v.  Margarel^  51  111.,  507. 

Cra/u)ford  <&  McLa/aghTm,^  for  defendants  in  error. 

No  brief  on  file. 

Gaiht,  Ch.  J. 

This  action  was  brought  by  plaintiffs  in  error  against 
defendants  upon  a  note  given  by  them  for  a  ^'  Eussell " 
reaper  and  mower  in  1873.  A  large  amount  of  imma- 
terial testimony  was  introduced  on  the  trial;  but  it  is 
only  necessary  to  refer  to  the  following  facts  in  the  case. 

James  Fenlon,  of  Council  Bluffs,  was  the  general 
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agent  for  the  plaintiffs  in  Nebraska,  and  he  appointed 
C.  F.  Mewis  and  Brother,  at  Wisner,  Nebraska,  to  sell 
machines.  The  agents,  Mewis  and  Brother,  sold  a  ma- 
chine to  the  defendants,  for  which  the  note  in  snit  was 
given  in  part  payment.  It  worked  badly  and  frequently 
broke  down.  One  of  these  agents  was  present  on  the 
second  day  the  defendants  tried  to  use  it,  and  he  attend- 
ed several  times  afterwards,  endeavoring  to  put  the  ma- 
chine in  working  order,  but  he  failed  to  succeed,  and 
after  a  few  days  trial,  without  success,  he  told  the  de- 
fendants to  return  the  machine.  They  did  return  it,  and 
it  was  accepted  by  the  agents,  who  then  loaned  to  the 
defendants  a  Johnson  harvester  to  cut  their  grain  that 
season.  The  machine  was  warranted,  but  W.  Wohler, 
one  of  the  defendants,  testifies  that  the  warranty  given 
to  defendants  was  burnt;  and  August  Mewis,  one  of  the 
agents,  testifies  that  the  warranty  was  printed  in  a  pam- 
phlet of  Russell  &  Co.,  and  that  the  machine  was  war- 
ranted to  do  good  work,  and  if  it  failed  in  this  respect  it 
should  be  replaced  by  another,  or  be  taken  back  and  the 
money  or  notes  be  refunded.  He  further  testified  that 
by  letter  he  corresponded  with  Russell  &  Co.  and  James 
Fenlon  in  regard  to  the  machine  the  defendants  re- 
turned, and  received  replies  from  them,  and  that  Russell 
&  Co.,  in  their  reply,  stated  they  would  send  a  man  from 
their  shop  to  put  the  machine  in  order,  but  did  not  do  so. 
The  plaintiffs'  counsel  objected  to  this  parol  evidence 
in  respect  to  these  letters.  The  proofs,  however,  show 
that  these  letters  were  produced  by  the  agent  as  a  wit- 
ness in  the  case  of  Russell  (&  Co,  v.  Higgondon  before 
the  probate  court,  and  were  left  in  that  court,  and  that 
he  never  saw  them  afterwards.  E.  N.  Sweet,  the  pro- 
bate judge  at  the  time,  also  testifies  that  Mewis  pro- 
duced the  letters  as  a  witness  in  that  trial,  and  that  they 
were  not  returned  to  him.  Sweet  further  says  that  he 
has  examined  the  files  in  the  case  of  RvssM  <k  Co.  v. 
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Higgondon^  and  could  not  find  the  letters.  Under  the 
rule  laid  down  in  Minor  v.  Tillotsan^  7  Peters,  101,  this 
was  sufBcient  proof  to  let  in  the  secondary  evidence. 

We  think  that,  under  the  circumstances  shown  by  the 
facts  in  this  case,  the  failure  of  the  plaintiffs  to  put  the 
reaper  in  good  working  order,  or  to  replace  it  with  a 
good  machine,  must  be  taken  as  a  full  acquiescence  on 
their  part  in  the  acts  of  their  agents;  and  that  the  re- 
turn of  the  machine  by  the  defendants,  and  its  accept- 
ance by  the  agents,  was  a  rescission  of  the  sale  to  the  de- 
fendants, and  thereupon  they  became  entitled  to  the 
return  of  their  notes.  And  as  this  conclusion  is  decisive 
of  the  case,  it  is  unnecessary  to  discuss  other  questions 
raised  upon  the  argument. 

The  judgment  of  the  court  below  must  be 

Affibmed. 


State  of  Nebraska,  ex  bbl.  Lawbenoe  Fossleb,  v.  J.  B. 

Webstbb,  county  judge. 

1.  Naturalization  of  Aliens.    A  court  without  any  clerk,  dis- 

tinct from  the  judge  of  such  court,  is  not  a  court  **  having  a 
clerk  **  within  the  meaning  of  section  2165  of  the  Revised  Stat- 
utes of  the  United  States,  providing  for  the  naturalization  of 
aliens,  and  such  court  is  not  competent  to  naturalize  aliens. 

2.  Coimty  Courts :    appointment  of  glebes.    The  act  passed 

February  15,  18T7,  by  the  legislature  of  Nebraska,  does  not  con. 
fer  any  authority,  either  express  or  implied,  for  the  appoint- 
ment of  a  clerk  for  the  county  judge. 

Obioinal  application  for  mandamus. 

(?.  M.  Lambertson^  for  the  relator, 

1.     The  county  court  is  a  court  of  record  and,  except 
in  real  actions,  has  a  general  jurisdiction,  but  limited. 
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The  connty  court  has  a  seal,  as  the  20th  section  of  the 
probate  act  requires  all  writs  to  be  sealed,  which  is  all 
the  statutory  requirement  for  the  district  court  to  have 
a  seal.    (Civil  Code,  §  64.) 

2.  The  only  remaining  requirement  is,  that  only  such 
courts  of  record  as  have  a  clerk  are  vested  with  the 
power  to  act  in  matters  of  naturalization.  Upon  this 
requirement  we  say:  First.  That  the  appointment  of  a 
clerk  is  a  power  incident  to  and  inherent  in  a  court  of 
record  as  such,  if  there  is  no  statute  making  provision  for 
his  appointment  or  election  otherwise,  and  the  failure  of 
the  legislature  to  provide  the  compensation  does  not  de- 
prive the  court  of  power  to  make  such  appointment. 
Second.  It  is  shown  by  the  application  that  under  the 
act  of  1877,  page  216,  the  county  commissioners  may 
authorize  the  employment  of  assistance,  and  that  in 
Lancaster  county  they  have  authorized  the  employment 
of  a  clerk  in  the  county  court.  Third.  It  is  further 
shown  that,  pursuant  to  its  general  powers  in  that  behalf, 
and  the  special  authority  of  the  commissioners  under 
the  act  of  1877,  the  court  has  appointed  a  derk,  who  is 
acting  as  such  o£Scer. 

8.  The  court  therefore  has  jurisdiction  in  matters  of 
naturalization.  Ex  parte  Qladhill^  8  Met.,  168,  171. 
Dale  V.  Irwin^  78  HI.,  170,  183.  People  v.  McOowan^ 
77  111.,  644,  647,  652.  People  v.  Pease,  30  Barbour,  688, 
600,  606.  In  re  Smith  (opinion  by  Judge  McLean)  cited 
30  Barb.,  603;  and  77  111.,  657.  State  v.  Whittemore,  60 
New  Hamp.,  245.  In  re  Martin  Conner,  39  Oal.,  98. 
Ex  pa/rte  Bv/rkha/rdt,  16  Texas,  471.  Bobbins  v.  Du- 
relly  1  Idaho,  50. 

E.  E.  Broum,  for  the  respondent. 

No  brief  on  file. 
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QantTj  Ch.  J. 

This  is  a  motion  for  a  peremptory  writ  of  mandamus, 
to  be  directed  to  the  defendant,  county  judge  of  Lancas- 
ter county,  '^  commanding  him  to  allow  the  making  and 
filing  the  declaration  of  intention  of  the  relator  to  be- 
come a  citizen  of  the  United  States.''  The  question  in 
the  case  is,  whether  the  county  court  is  competent  to 
receive  an  alien's  preliminary  declaration  to  become  a 
citizen. 

Section  2165  of  the  Kevised  Statutes  of  the  United 
States  provides  that  an  alien  who  desires  to  become  a 
citizen  of  the  United  States  "  shall  declare  on  oath  before 
a  circuit  or  district  judge  of  the  United  States,  or  a  dis- 
trict or  supreme  court  of  the  territories,  or  a  court  of 
record  of  any  of  the  states,  having  common  law  jurisdic- 
tion and  a  seal  and  a  clerk,"  etc.  Under  this  law  the 
essential  requisites  to  confer  jurisdiction  in  such  case 
upon  a  state  court  are,  that  it  must  have  common  law 
jurisdiction,  a  seal,  and  a  clerk. 

It  may  be  conceded  that  the  county  courts  of  our  state 
have  common  law  jurisdiction  to  some  extent,  and  a  seal; 
but  has  it  a  subordinate  officer  known  in  law  as  the  clerk 
of  a  court,  and  within  the  meaning  of  the  act  of  con- 
gress? Several  authorities  were  referred  to  by  counsel 
of  the  relator  in  support  of  the  motion,  but  in  each  of 
those  cases  the  only  question  raised  and  discussed 
seemed  to  be  whether  the  court  had  common  law  juris- 
diction in  the  sense  in  which  the  term  is  employed  in 
the  act  of  congress,  and  no  point  seems  to  have  been 
i;nade  in  reference  to  a  clerk  of  the  court. 

In  JSx  paHe  Conner^  39  Oal.,  98,  it  appears  that  the 
^'  county  courts  are  courts  of  record,  having  seals  and 
clerks,"  and  the  only  question  in  the  case  was  ''  whether 
they  have  common  law  jurisdiction  in  the  sense  in  which 
that  term  is  employed  in  the  act  of  congress."    . 


472     SUPREME  COURT  OF  NEBRASKA, 

State,  ex  rel.  FoBBler,  v.  Webster. 

In  People  v.  McQowan^  77  111.,  647,  it  appears  that 
the  court  in  which  the  declaration  was  filed  was  "a 
court  of  record  having  a  seal  and  a  clerk,  and  was  given 
all  the  powers,  was  to  perform  all  the  duties,  and  be 
subject  to  the  restrictions  of  courts  of  record  as  such, 
according  to  the  provisions  of  the  laws  of  the  state." 

But  in  Ex  pa/rte  Gtadhill^  8  Met,  171,  which  seemed 
to  be  most  relied  on  by  relator's  counsel,  Shaw,  0.  J., 
remarked  that ''  it  might  be  urged  that  the  act  of  con 
gress  intended  to  limit  the  power  to  a  court  having  a 
separate  recording  officer  whose  act  should  authenticate 
its  doings,  and  that  the  signature  of  a  separate  officer 
might  add  something  to  the  credit  due  to  an  authenti- 
cated transcript.  On  the  other  hand  it  might  be  urged 
with  some  plausibility  that  if  the  judge  is  specially 
vested  by  law  with  the  clerical  authority,  the  court  has  a 
clerk  within  the  letter  and  equity  of  the  statute." 
These  remarks  are  in  the  nature  of  suggestions  in  the 
case,  and  cannot  be  said  to  be  even  dicta^  and  therefore 
cannot  have  any  force  as  authority.  But  the  judge  further 
says,  that  in  that  case  ''  the  doubt  is  removed  by  the  act 
of  1838,  which  provides  that  the  justice  of  the  police 
court  should  have  a  clerk,  who  shall  be  sworn  *  ♦  * 
who  is  a  separate  and  independent  officer." 

But  in  the  State  v.  Whitteinore^  50  N.  *H.,  251,  the 
question  raised  in  the  case  at  bar  was  directly  involved, 
and  in  this  case  it  was  held  that  a  court  without  any 
clerk,  distinct  from  the  judge  of  such  court,  is  not  a  court 
"  having  a  clerk  "  within  the  meaning  of  the  act  of  con- 
gress, and  that  such  court  is  not  competent  under  the 
act  of  congress  to  naturalize  aliens.  Smtth,  J.,  who  de- 
livered the  opinion  of  the  court,  cites  the  case  of  Mich- 
ael Gregg,  2  Ourtis,  C.  C.  R.,  98,  which  is  to  the  same 
effect,  and  was  decided  by  Judges  Ourtis  and  Sprague 
in  the  United  States  circuit  court  for  the  district  of 
Massachusetts  in  October,  1854. 
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Judge  Curtis,  in  bis  opinion  in  the  latter  case,  says 
that  a  court  "  in  which  the  justice  was  the  recording  oflS- 
cer  was  not  a  court  having  a  clerk  within  the  meaning 
of  the  act  of  congress.  Certainly  it  does  not  come  with- 
in the  terms  of  that  act,  which  clearly  imply  that  there 
may  be  courts  of  record  having  a  seal  and  common  law 
jarisdiction,  but  no  clerk,  and  that  such  courts  are  not 
included  by  the  act.  ♦  *  *  When  the  act  speaks  of 
courts  of  record  it  speaks  of  courts  whose  proceedings 
are  duly  recorded  by  authorized  persons;  and  where  it 
says  '  having  a  clerk,'  it  superadds  the  requirement  that 
those  proceedings  shall  be  recorded  by  one  of  those  offi- 
cers. Unless  the  act  be  so  construed,  the  requirement 
of  a  clerk  would  have  no  meaning.  The  act  would  have 
the  same  construction  as  if  it  were  stricken  out,  because 
the  words  '  court  of  record '  would  convey  with  them  the 
necessity  of  having  the  proceedings  recorded  by  some 
one  by  authority  of  law.  Nor  do  we  consider  it  a  vain 
and  useless  precaution  to  confine  the  power  to  natural- 
ize aliens  to  courts  in  which  one  of  those  officers  is 
found." 

It  was,  however,  contended  by  relator's  counsel  that 
under  the  act  of  February  15,  1877,  the  county  commis- 
sioners of  Lancaster  county  were  authorized  to  and  did 
furnish  the  county  judge  with  a  clerk  or  assistant. 
This  act  is  entitled  ''an  act  to  regulate  the  fees  of 
county  judges,  county  clerks,  sheriffs,  and  county  treas- 
urers." It  provides  that  where  the  fees  of  each  county 
judge  and  county  clerk  shall  in  the  aggregate  exceed 
fifteen  hundred  dollars,  and  when  the  fees  of  each 
sheriff  and  county  treasurer  shall  exceed  two  thousand 
dollars  per  year,  such  officers  shall  pay  such  excess 
into  the  treasury  of  the  county  in  which  they  hold 
their  respective  offices;  and  then  follows  a  provision 
which  enables  the  county  commissioners,  under  certain 
circumstances,  to  furnish  the  county  treasurer  with  nee- 
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essary  clerks  or  assistants,  the  sheriff  with  necessary  jail 
guard  and  one  deputy,  and  the  county  clerk  with  one 
deputy;  and  by  a  second  proviso,  that,  under  certain 
other  circumstances,  these  officers  may  have  "  assistants 
or  deputies  "  if  the  "  county  commissioners  shall,  upon 
application,  have  found  the  same  to  be  necessary,"  but 
nowhere  in  this  act  is  there  any  authority  given,  either 
express  or  implied,  for  the  appointment  of  a  clerk  for 
the  county  judge.  And  as  no  authority  is  given  for  the 
appointment  of  a  clerk  for  the  county  judge,  it  is  not 
necessary  to  express  any  opinion  upon  the  question 
whether,  under  the  provision  of  the  constitution,  which 
declares  that  '^  no  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed  in  its  title" 
— that  portion  of  the  act  authorizing  the  appointment 
of  clerks,  deputies,  and  assistants  can  have  any  force 
under  the  title  of  the  act,  which  is  restricted  to  the 
regulation  of  the  fees  of  the  several  officers  therein  named. 
In  our  opinion  the  county  court  has  no  jurisdiction 
over  applications  for  naturalization  of  aliens,  and  there- 
fore the  writ  of  mandamus  must  be 

Denied. 


M    tij   M.  K.  Clkndennino  et  al.,  plaintiffs  in  error,  v. 

'9  428  Crawford  &  McLaughlin,  defendants  in  error. 

'^    360 

j^  880    Appeals  from  Justices  of  the  Peaoe.     The  statute  specially 

16  2^/  provides  that  a  Judgment  given  in  the  absence  of  a  party,  sued 

'  is  an/  ^^^  served  with  process  in  a  Justice's  court,  may  be  set  aside, 

^  385/  and  a  trial  had  in  which  the  defendant  can  set  up  all  his  de- 

-      ^/  fenses;  and  in  such  case  an  appeal  will  not  lie  to  the  district 

36  agjl  court  until  after  the  proper  motion  shall  have  been  made  to  set 

7  474  aside  such  judgment 


7    474 

^  ®J|  Error  to  the  district  court  for  Cuming  county.   Tried 

below  before  Valentine,  J. 
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R,  F.  Stevenson^  for  plaintiff  in  error,  cited  Wood  v. 
O'Ferraly  19  Ohio  State,  427. 

Cra/voford  cfe  MoLa/ughlin^  pro  se,  cited  Ruddiok  v, 

Vaily  7  Iowa,  44.    Brayton  v.  County  of  Delaware^  16 

Iowa,  44.     Trullenger  v.  Todd^  5  Oregon,  36.     Long  v. 

S/uirpy  Id.,  438.      Qumet  v,  Rodger^  62  Missoari,  41. 

Sample  v.  Oilbertj  46  Ind.,  444. 

Gantt,  Oh.  J. 

The  defendants  in  error  sued  the  plaintiffs  in  a  jus- 
tice's court  on  account  for  professional  services,  etc. 
They  were  served  with  process,  and  failed  to  appear  at 
the  return  day  of  the  summons;  the  cause  was  tried 
and  judgment  was  given  in  conformity  with  the  bill  of 
particulars  and  the  proofs.  The  plaintiffs  in  error  ap- 
pealed to  the  district  court,  and  on  motion  the  appeal  was 
dismissed.  The  only  question  in  the  case  is,  whether  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  will 
lie  to  the  district  court  in  a  case  where  the  defendant 
disregards  the  process  and  fails  to  appear  at  the  return 
day  of  the  summons. 

Section  1006  of  the  civil  code  provides,  that  "  in  all 
cases,  not  otherwise  provided  for  hy  Icuw^  either  party 
may  appeal  from  the  final  judgment  of  any  justice  of 
the  peace  to  the  district  court  of  the  county  where  the 
judgment  was  rendered."  But  section  1001  specially 
provides,  that ''  when  a  judgment  shall  have  been  ren- 
dered against  a  defendant  in  his  absence,  the  same  may 
be  set  aside  upon  the  following  conditions: 

^^Fi/rst,  That  his  motion  be  made  within  ten  days  after 
such  judgment  was  entered. 

^^ Second.  That  he  pay  or  confess  judgment  for  the 
costs  awarded  against  him. 

"  Third,  That  he  notify  in  writing  the  opposite  party, 
his  agent,  or  attorney,  or  cause  the  same  to  be  done,  of 
the  opening  of  such  jvdgraent^  and  of  the  time  and  place 
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of  trial,  at  least  five  days  before  the  time,  if  the  party 
reside  in  the  county,  and  if  he  is  not  a  resident  of  the 
county,  by  leaving  a  written  notice  thereof  at  the  office 
of  the  justice  ten  days  before  the  trial."  Hence,  where 
judgment  is  given  in  the  absence  of  the  party  sued  and 
served  with  process,  it  is  "specially  provided"  that, 
upon  certain  conditions,  the  judgment  may  be  set  aside 
and  a  trial  had  in  which  he  can  set  up  all  his  defenses. 
This  statutory  provision  gives  the  party  a  complete 
remedy,  in  such  case,  in  the  justice's  court,  and  does  not 
deny  him  the  right  of  an  appeal  after  he  shall  have  made 
his  defense  to  the  action  in  that  court. 

It  seems  clearly  to  be  the  legislative  intent  that  ac- 
tions in  justice's  courts  must  be  tried  upon  the  merits 
of  both  the  claim  of  the  one  party  and  the  defense  of 
the  other,  before  an  appeal  shall  be  taken  to  the  district 
court;  and  this  rule  seems  to  be  reasonable  and  just,  for 
where  the  law  establishes  the  court  in  which  a  party 
shall  bring  his  action,  the  adverse  party  should  not  be 
allowed  to  disregard  the  process  of  such  court,  and  then 
select  the  forum  of  his  own  choice  in  which  the  cause 
shall  be  first  tried  upon  the  merits  of  the  case.  If  such 
a  practice  were  permitted,  it  would  defeat  the  main  ob- 
ject for  which  the  justice's  courts  were  established, 
namely,  the  trial  and  disposal  of  causes  or  controversies 
with  the  least  possible  expense  to  the  parties,  where  the 
amount  involved  does  not  exceed  one  hundred  dollars. 
In  the  following  cases  it  has  been  held  that  if  a  party  is 
duly  summoned  and  fails  to  appear  and  set  up  his  de- 
fense, an  appeal  will  not  lie  to  the  district  court.  Bray- 
ton  V.  Cotmti/  of  Delaware,  16  Iowa,  441.  Trvllenger  xk 
Todd,  5  Oregon,  86.  Loiig  v.  Sharp,  5  Id.,  438.  See 
Oamet  v.  Eodgers,  52  Mo.,  145.  Sample  v.  OUbeHj  46 
Ind.,  444. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affiskbd. 


JULY  TERM,  1878.  477 

Lewis  V.  WatruB. 

0.  E.  Xewis,  plaintiff  in  bbbob,  v.  J.  Wateus, 

DEFENDANT  IN  BBSOB. 

1.  Judgment  in  Probate  Court.    In  the  probate  court  a  **  Judg- 

ment decreed  in  favor  c  f  plaintiff  in  the  sum  of,  principal  $174.70, 
interest  85  cents,  judgment  1175.56,"  and  costs  $9.30,  is  a  final 
determination  of  the  rights  of  the  parties  in  the  action^  and 
though  nntechnical  in  form,  is  sufficient  as  the  entry  of  a  judg- 
ment. 

2.  Practice  :    appeals  to  district  coubt.    If  the  district  court 

has  no  jurisdiction  of  an  appeal  case,  it  is  error  to  render  a  final 
judgment,  or  judgment  for  costs ;  and  when  the  district  court 
has  jurisdiction  in  such  case,  and  a  jury  has  been  called,  and 
the  evidence  of  the  parties  has  been  given  to  the  jury,  it  is  error 
to  discharge  the  jury  and  to  render  a  final  judgment  by  the 
court  in  such  case. 

Ebboe  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Weaveb,  J. 

Brown  cfe  Marshall^  for  plaintiflF  in  error. 

1.  The  judgment  rendered  in  the  court  below  was  a 
good  and  valid  judgment.  The  statement  in  the  docket 
that  judgment  was  rendered  in  favor  of  the  plain tifi*, 
there  being  but  one  defendant,  sufficiently  shows  that 
judgment  was  rendered  against  the  defendant.  Aldrich 
V.  Maitlandj  4  Mich.,  205  I^ish  v.  Everaon^  44  N.  T., 
367.  Story  v.  Kimball^  6  Verm.,  641.  IMtle  v.  Bid- 
wdly  27  Texas,  688.  Finnagcm  v.  Mcmckestery  12  Iowa, 
621.  LeggeU  v.  Wallj  2  A.  K.  Marsh,  149.  Brooks  v. 
Ratoliffe^  11  Iredell,  N.  0.,  321.  Freeman  on  Judg- 
ments, Sees.  46  to  66. 

II.  This  same  motion  had  once  been  made  and  over- 
ruled two  years  before  the  motion  in  question  was  filed. 
The  defendant  had  treated  the  judgment  entered,  as  a 
valid  judgment,  by  taking  an  appeal  and  filing  a  bond. 
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in  which  he  recites  that  a  judgment  had  been  rendered 
by  which  he  felt  aggrieved,  etc.  By  this  recital  the  de- 
fendant is  estopped  from  saying  now  that  there  was  no 
judgment.  To  hold  otherwise  might  enable  the  defend- 
ant, as  in  this  case,  to  perpetuate  a  great  f^aud.  The 
plaintiflF  obtained  a  judgment.  The  defendant  recog- 
nized it  as  such  and  appealed  from  it,  thus  arresting  pro- 
ceedings until  the  defendant  removes  all  his  property 
out  of  the  state,  then  dismisses  the  appeal,  and  leaves 
the  plaintiff  without  remedy.  We  think  it  is  not  the 
intention  of  the  law  to  assist  parties  in  perpetrating 
frauds  of  this  kind.  Again,  this  was  an  action  to  re- 
cover more  than  $100,  and  an  appeal  and  trial  de  navOj 
and  the  court  had  jurisdiction,  even  if  there  had  been 
no  judgment  in  the  court  below,  as  the  action  could 
have  been  originally  commenced  in  the  district  court. 

III.  If  there  was  no  judgment  in  the  court  below, 
and  it  was  absolutely  essential  that  there  be  one,  the  dis- 
trict court  should  have  sent  the  cause  back  to  the  lower 
court,  with  orders  to  the  lower  court  to  complete  the 
judgment.  In  any  view  it  was  error  to  dismiss  the  case, 
and  charge  the  costs  to  the  plaintiff. 

No  appearance  for  defendant  in  error. 

Gantt,  Ch.  J. 

This  action  was  originally  commenced  in  the  probate 
court,  upon  a  promissory  note  not  negotiable.  On  the 
seventh  of  June,  1873,  defendant  filed  an  appeal  bond, 
and  on  the  thirtieth  of  January,  1874,  he  filed  his  tran- 
script and  appeal  in  the  district  court.  At  the  May 
term  (1874)  the  case  was  continued,  and  at  the  May 
term  (1875)  defendant  filed  his  motion  to  strike  the  pa- 
pers from  the  files,  on  the  ground  that  no  judgment  was 
rendered  in  the  case  in  the  probate  court.    This  motion 
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was  overruled  and  tbe  defendant  filed  his  answer,  and 
afterwards  he  filed  an  amended  answer.  At  the  Jnne 
term  (1876),  npon  affidavit  of  defendant,  the  cause  was 
continued,  and  at  the  June  term  (1877)  a  jury  was  im- 
paneled in  the  case  and  the  parties  proceeded  with  the 
trial  of  the  cause;  but  after  each  party  had  introduced 
all  his  testimony  the  defendant  then  filed  another  mo- 
tion to  dismiss  the  appeal  for  want  of  jurisdiction,  on 
the  ground  that  there  was  no  judgment  to  appeal  from. 
The  jury  was  discharged,  the  appeal  was  dismissed,  and 
the  court  rendered  judgment,  as  follows:  "  It  is  there- 
fore considered  and  adjudged  that  this  cause  of  action 
be  and  the  same  is  hereby  dismissed,  and  that  the  de- 
fendant, John  Watrus,  go  hence  without  day  and  have 
and  recover  of  the  plaintiff  the  costs  of  this  action  taxed 
at  — ." 

We  think  the  court  erred  in  dismissing  the  appeal, 
and  also  in  rendering  a  final  judgment  on  the  merits  of 
the  case  and  for  costs  in  favor  of  the  defendant.  The 
code  defines  "  a  judgment  to  be  the  final  determination 
of  the  rights  of  the  parties  in  an  action  " — §  428.  The 
judgment  rendered  by  the  probate  court  is  very  infor- 
mal, but  it  is  "  a  judgment  decreed  in  favor  of  plaintiff 
in  the  sum  of,  principal,  $174.70;  interest,  85  cents. 
Judgment,  $175.55,"  and  costs,  $9.30.  Though  the 
language  is  untechnical,  still  it  seems  pretty  clearly  to 
be  a  "  final  determination  of  the  rights  of  the  parties  to 
the  action." 

Freeman  on  Judg.,  §  47,  says  in  respect  of  a  judgment 
in  these  inferior  courts  that  "  if  it  corresponds  with  the 
definition  of  a  judgment  as  established  by  the  code,  if  it 
appears  to  have  been  intended  by  some  competent  tribunal 
as  the  determination  of  the  rights  of  the  parties  to  an 
action,  and  shows  in  intelligent  language  the  relief 
granted,  its  claim  to  confidence  will  not  be  lessened  by 
want  of  technical  form  nor  by  the  absence  of  language 
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commonly  deemed  especially  appropriate  to  formal 
judicial  records;"  and  in  §  57  the  words  "I  give  judg- 
ment "  was  held  good,  and  the  language,  "  whereupon 
the  conrt  orders  that  plaintiff  pay  the  costs  of  suit,  and 
that  execution  issue  therefor,  in  a  record  showing  the 
trial  by  a  jury  and  a  verdict  for  the  defendant,  though 
not  in  technical  language,  was  held  sufficient  to  consti- 
tute a  valid  judgment;"  and  the  author  quotes  from 
Taylor  v.  Bunycm^  3  Clarke,  474,  this  language  of  the 
court:  "  We  would  not  hesitate  to  enforce  a  judgment 
because  *  decreed '  or  '  resolved '  was  used  instead  of  con- 
sidered." 

In  Minkhart  v.  Harikler^  19  111.,  47,  it  is  said  that 
"  no  judgment  will  be  reversed  for  the  use  of  inappro- 
priate or  untechnical  words."     Freeman  on  Judg.,  §  65. 

In  Fish  V,  Ernerson^  4A  N.  T.,  376,  the  judgment  was 
in  form  substantially  as  the  one  in  the  case  at  bar,  and 
was  held  sufficient  as  the  entry  of  a  judgment 

Again,  if  the  court  had  jurisdiction  of  the  case  then  it 
erred  in  discharging  the  jury  and  in  rendering  a  final 
judgment  on  the  merits  of  the  case;  and  if  the  court  had 
no  jurisdiction  of  the  case  then  it  had  no  power  to  ren- 
der a  final  judgment,  or  judgment  for  costs.  Burke  v, 
Jaaksouj  22  Ohio  St.,  268.  Hence,  in  any  view  in 
which  the  case  may  be  considered,  there  is  error  in  the 
record,  and  the  judgment  of  the  conrt  below  must  be  re- 
versed, the  appeal  must  be  reinstated,  and  the  case  be 
proceeded  with  to  trial. 

JuDGMIfiNT  A0C0BDIN6LY. 
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Ohaha  Horse  Railway  Oompant,  plaintiff  in  brbor, 
v.  Mart  J.  Doolittlk,  defendant  in  error. 

1.  Negligenoe.    Where  the  carelessness  of  the  plaintiff,  as  well 

as  that  of  the  defendant,  operates  directly  to  produce  the  injury 
complained  of,  the  plaintiff  is  not  entitled  to  recover ;  but  in 
cases  of  mutual  negligence  the  plaintiff  is  entitled  to  recover, 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendants  negligence. 

2.  Married  Women.    A  married  woman  may,  while  married, 

maintain  an  action  in  her  own  name  for  any  matter  in  relation 
to  her  separate  estate  or  business,  or  for  injuries  to  her  person. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J.  The  opinion  states  the 
facts  of  the  case. 

George  A\  Pritchett^  for  plaintiflF  in  error. 

I.  Negligence  cannot  be  presumed,  but  must  be 
proved.  Shearman  &  Bedfield  on  Negligence,  Sec.  12. 
To  get  out  of  a  car  while  in  motion  is  negligence.  La- 
ras  V.  Tminton  R.  H.  Co.^  6  Gray,  64.  Riding  on  the 
platform  is  oegligence.  Higgins  v.  N.  P.,  etc.^  R,  JR, 
Co.,  2  Bosw.,  132.  There  are  no  degrees  in  negligence; 
for,  whether  it  be  great  or  small,  if  it  can  be  seen  that 
in  any  measure  without  it  the  injury  would  not  have 
happened,  there  can  be  no  recovery.  Booster  v.  2d  Ave. 
B.  R.  Co,,  3  Robt.,  510;  4  Robt.,  377.  1  Sweeney,  208; 
36  N.  Y.,  135.  Where  an  injury  has  been  sustained, 
and  both  parties  are  in  fault  in  respect  to  it,  and  no  design 
is  imputable  to  the  defendant,  the  true  test  of  his  lia- 
bility is,  could  the  injury  have  been  avoided  by  ordinary 
care  on  the  plaintiff's  part?  If  it  could,  he  must  bear 
it;  he  cannot  avail  himself  of  the  other  party's  negli- 
gence. BrooTcB  V.  B.  cfe  N.  F.  R.  Co.,  25  Barb.,  600. 
Where  there  is  no  conflict  as  to  the  facts,  the  question 
33 
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as  to  whether  there  was  negligence  is  a  question  of  law 
for  the  court.  Solomon  v.  Central  Pa/rk^  (&c.y  B.  Ji.y  1 
Sweeny,  298.  Gonzales  v.  N,  Y.  cfe  E,  B.  B.,  38  N. 
Y.,  440.  Thrings  v.  Central  Parle  B.  Co.,  7  Kobt.,  616. 
Lewis  V.  Baltimore  cfe  Ohio  B.  B.y  13  Am.  L.  Begister, 
284. 

Bedick  <&  Connelly  for  defendant  in  error,  cited: 
Poulin  V,  Broadway  and  1th  Aoenvs  Baihroad  Co.,  61 
N.  T.,  621.  Mulhado  v.  B.  C.  B.  B.  (7.,  30  N.  T.,  370. 
Nj^Jwls  V.  Sixth  Avenue  B.  B.  Co.,  38  N.  Y.,  131. 
Keating  v.  N.  T.  C.  B.  B.  Co.,  49  N.  Y.,  673.  Colt  v. 
Sixth  Avenue  B.  B.  Co.,  49  N.  Y.,  671. 

Maxwell,  Oh.  J. 

The  plaintiff  in  error  is  a  corporation  operating  a 
horse  railway  for  the  transportation  of  passengers  in  the 
city  of  Omaha.  The  defendant  in  error  brought  an  ac- 
tion in  the  district  court  of  Douglas  county  against  the 
plaintiff  herein,  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  her,  while  a  passen- 
ger on  one  of  plaintiff's  cars,  on  the  night  of  November 
17,  1875,  through  the  negligence  of  the  driver.  On  the 
trial  of  the  cause  a  verdict  was  rendered  in  favor  of  the 
defendant  in  error  for  the  sum  of  $4,950.  A  motion  for 
a  new  trial  having  been  overruled,  judgment  was  ren- 
dered in  favor  of  the  defendant  herein  for  the  amount  of 
the  verdict.  The  plaintiff  in  error  brings  the  cause  into 
this  court  by  petition  in  error. 

The  errors  relied  upon  are:  First.  That  the  evidence 
fails  to  show  negligence  on  the  part  of  the  plaintiff,  or 
its  agent,  the  driver  of  the  car.  Second.  That  the  de- 
fendant was  guilty  of  contributory  negligence.  Third. 
That  the  court  erred  in  refusing  to  give  certain  instruc- 
tions to  the  jury.     Fourth.  That  the  damages  are  exces- 
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give,  and  not  warranted  by  the  testimony.  Fifth.  That 
the  defendant  was  erroneously  permitted  to  maintain  the 
action  in  her  own  name. 

It  appears  from  the  testimony  that  the  night  of  No- 
vember 17,  1875,  was  very  dark;  that  the  defendant  en- 
tered the  car  near  the  north  end  of  the  track,  and 
requested  the  driver  to  stop  at  the  west  crossing  of  Sev- 
enteenth street  and  Capital  avenue.  She  also  stated  to 
Shelby,  a  passenger  in  the  car,  that  she  wished  to  leave 
the  car  at  the  place  heretofore  designated,  and  he  prom- 
ised to  ring  the  bell  at  the  proper  place  for  the  car  to 
stop.  The  defendant  sat  in  the  forward  end  of  the  car, 
and  about  the  time  that  it  reached  the  point  designated 
she  again  requested  the  driver  to  stop  the  car  at  the 
west  crossing;  at  this  time  Shelby  rang  the  bell.  She 
immediately  went  to  the  rear  end  of  the  car  and  stood 
at  the  door,  or  went  out  upon  the  step,  waiting  for  the 
car  to  stop.  The  car  came  to  a  full  stop  for  a  moment, 
about  twelve  feet  east  of  the  west  crossing,  and  as  the 
defendant  was  in  the  act  of  stepping  off,  suddenly  started 
forward,  throwing  the  defendant  violently  against  the 
step  of  the  car,  fracturing  two  of  her  ribs  and  inflicting 
serious  and  permanent  injuries  on  her. 

There  is  some  conflict  in  the  testimony,  and  the  de- 
fendant is  clearly  mistaken  in  stating  that  at  the  time 
she  requested  the  driver  to  stop,  she  saw  the  light  from 
the  east  side  of  the  basement  of  the  Presbyterian  church. 
But  this  mistake  could  only  affect  her  credibility  before 
the  jury,  and  is  not  claimed  to  have  been  willful  mis- 
representation. 

Mr.  Shelby,  called  as  a  witness  for  the  defendant,  tes- 
tifies that  he  must  have  rung  the  bell  forty  or  fifty  feet 
west  of  the  west  crossing. 

The  driver  of  the  car  states  in  his  testimony  that  at 
the  time  the  bell  rang  he  was  very  near  the  voest  cross- 
ing, and  was  too  near  to  attempt  to  stop  there,  and  was 
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making  for  the  next  crossing.  He  also  stated  that  he 
could  stop  the  car  on  that  grade  in  ten  or  twelve  feet. 

It  appears  that  the  grade  at  this  point  is  about  one 
hundred  and  fifty  feet  to  the  mile,  and  the  plaintiff's 
theory  is,  that  the  driver  did  not  attempt  to  stop  the  car 
at  the  west  crossing;  but  being  unable  after  receiving 
the  signal  to  stop  there,  he  was  passing  on  to  the  east 
crossing  before  stopping,  and  that  the  temporary  stop- 
page near  the  west  crossing  was  caused  by  the  brakes 
catching  the  wheels,  and  was  not  caused  by  the  driver 
endeavoring  to  stop  the  car.  This  defense,  if  fully 
established,  would  exonerate  the  plaintiff  from  liability. 
But  the  question,  whether  the  car  stopped  at  the  point 
designated  or  not,  is  purely  one  of  fact,  and,  there  being 
a  conflict  of  testimony  on  that  point,  was  for  the  jury 
alone  to  determine.  It  is  somewhat  remarkable,  how- 
ever, if  the  plaintiff's  theory  be  true,  that  no  attempt 
was  made  to  stop  the  car  as  requested,  and  no  satisfac- 
tory reason  given  for  the  failure  to  do  so.  After  a  care- 
inl  examination  of  the  testimony  it  is  apparent  that 
there  is  a  clear  preponderance  of  testimony  showing  that 
the  car  was  stopped  for  the  purpose  of  permitting  the 
defendant  to  alight  from  the  same;  and  the  preponder- 
ance of  testimony  upon  that  point  disposes  of  the  second 
objection  raised  by  the  plaintiff. 

The  plaintiff  asked  the  court  to  give  the  following  in- 
struction, which  was  refused,  and  which  is  assigned 
for  error:  "  If  the  jury  believe  that  plaintiff  got  up  from 
her  seat  in  the  car  while  it  was  in  motion,  and  walked 
to  the  door  and  out  upon  the  step  of  the  car  while  it  was 
in  motion,  and  before  it  had  been  stopped  by  the  driver, 
such  act  is  negligent  on  her  part,  and  she  cannot  recover 
in  this  action,  no  matter  how  negligent  the  driver  was, 
unless  he  acted  willfully." 

In  support  of  this  instruction  we  are  referred,  among 
other  cases,  to  that  of  the  jP.,jP\  W.  cfe  Ch,  Railway  Co. 
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V.  Kriohhcmm^^  administrator^  24  Ohio  State,  119,  in 
which  it  was  held  that,  where  the  carelesBneBS  of  the 
plaintiff,  as  well  as  that  of  the  defendant,  operated  di- 
rectly to  produce  the  injury  complained  of,  the  plaintiff 
has  no  rip^ht  to  recover. 

In  the  case  of  the  C.  C.  <&  O.  B.  B.  Co.  v.  Cra/wford^ 
24  Ohio  State,  638,  the  coart,  after  stating  what  ordi- 
nary prudence  requires  of  a  person  before  attempting  to 
cross  a  known  railroad  track,  say:  ^'  The  rule,  as  above 
stated,  does  not  preclude  a  recovery  in  all  cases  where 
the  injured  party  omits  to  employ  his  senses  to  discover 
and  avoid  injury,  even  though  the  omission  may  be  re- 
garded as  negligent;  but  only  in  those  cases  where  the 
omission  contrihutes  to  the  injury." 

The  defendant's  negligence  is  of  no  consequence,  if  it 
did  not  contribute  to  bring  upon  her  the  injury  of  which 
she  complains.  Swoage  v.  Com,  Ex.  Ins.  Co.,  36  N.  T., 
655.  Morrison  v.  Oen.  St.  Nov.  Co.,  8  Exch.,  733. 
Norris  v.  Litchfieldy  35  N.  H.,  271.  Alger  v.  LoweU, 
3  Allen,  402.     Churchill  v.  Roseheck,  16  Conn.,  369. 

The  law  is  thus  stated  by  an  able  court:  '^  Although 
there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet  unless  he  might  by  the  exercise  of  ordi- 
niiry  care  have  avoided  the  consequences  of  the  defend- 
ant's negligence,  he  is  entitled  to  recover."  C.  C.  <&  C. 
R.  R,  Co.  V.  Craiofordy  24  Ohio  State,  688.  Timmons 
V.  Central  Ohio  R,  R.  Co.,  6  Ohio  State,  105. 

This  in  our  view  is  a  correct  exposition  of  the  law. 
The  injured  party  is  not  guilty  of  contributory  negli- 
gence where  h/d  could  not,  by  the  exercise  of  due  care, 
have  avoided  the  consequences  of  another's  carelessness. 
The  instruction  asked  by  the  plaintiff  assumes  that  the 
defendant  was  guilty  of  contributory  negligence,  even  if 
the  act  had  not  in  the  slightest  degree  contributed  to  the 
accident.    The  instruction  was  therefore  properly  refused. 

The  first  instruction  asked  by  the  plain  tiff  had  already 
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been  given  by  the  court,  and  it  was  not  error  to  refuse 
to  repeat  it. 

It  is  claimed  that  the  damages  are  excessive.  Since 
the  case  has  been  pending  in  this  court  the  defendant 
has  filed  a  remititnr  for  the  sum  of  fifty  dollars, 
for  the  amount  of  the  physician's  account,  for  his  ser- 
vices in  waiting  upon  the  defendant.  But  one  physi- 
cian was  called  as  an  expert,  and  he  by  the  defendant,  to 
testify  to  the  character  of  the  defendant's  injuries.  If 
these  injuries  wei*e  not  regarded  as  being  permanent  in 
their  nature  it  is  somewhat  remarkable  that  on  the  trial 
of  the  cause  in  the  city  of  Omaha,  with  a  number  of 
skillful  physicians  at  hand,  none  were  called  by  the 
plaintiff  to  show  the  character  of  the  injuries.  The 
verdict,  although  for  a  greater  sum  than  would  have  been 
allowed  by  the  court,  is  not  so  disproportionate  to  the 
character  of  the  injuries  proved  as  to  authorize  the  in- 
terference of  the  court  to  set  it  aside  on  the  ground 
that  it  is  excessive. 

It  is  claimed  that  the  defendant  being  a  married  woman 
cannot  maintain  the  action  in  her  own  name.  Section 
three  of  the  act  relating  to  the  rights  of  married  women, 
approved  March  1,  1871,  provides:  "  That  a  woman 
may,  while  married,  sue  and  be  sued  in  the  same  man- 
ner as  if  she  were  unmarried."  It  is  said  that  this  sim- 
ply gives  her  a  right  of  action  in  reference  to  her  sepa- 
rate estate,  and  does  not  extend  to  injuries  to  her  per- 
son. We  cannot  give  so  narrow  a  construction  to  the 
law.  A  wife  may  maintain  an  action  in  her  own  name, 
in  all  matters  relating  to  her  separate  estate.  If  carry- 
ing on  any  trade  or  business  she  may  maintain  an  ac- 
tion for  her  personal  earnings,  or  the  proceeds  of  her 
business^  and  she  may  maintain  an  action  for  an  injury 
to  her  person.  In  Pope  v.  Hooper^  6  Neb.,  187,  it  is 
held  that  the  act  of  1871  wholly  removed  the  common 
law  disability  of  married  women. 
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After  a  careful  examination  of  the  entire  case  we  find 
no  error  to  justify  a  reversal  of  the  judgment.  The  judg- 
ment of  the  district  court  is  therefore  afiirmed. 


Judgment  affirmed. 


Burlington  and  Missouri  River  Railroad  Company, 
APPELLEE,  V.  The  Board  of  County  Commissioners  of 
Yore  County  et  al.,  appellants. 

1.  Taxes:    levy  of.     The  power  to  levy  a  tax  muBt  be  clearly 

and  distinctly  given  by  law,  and  if  the  limits  fixed  by  the  stat- 
ute are  transcended  by  levying  a  sum  in  excess  of  that  author- 
ized by  law,  such  excess  may  afiect  titles  acquired  by  a  sale  of 
the  property  for  such  illegal  tax.  But  this  will  not  excuse  a 
party  praying  for  an  ii^nnction  from  tendering  the  amount  of 
taxes  justly  due  from  him. 

2.    :    injunction.    If  a  portion  of  a  tax  is  legal  and  a  por- 

tion  illegal,  if  the  legal  can  be  separated  from  the  illegal,  an 
injunction  will  not  be  granted  to  restrain  the  collection  of  the 
entire  tax. 


8. 


construction  of  statute:    school  taxes.    The  act 


approved  February  19,  1875,  to  amend  section  81  and  other  sec- 
tions of  the  school  law,  limits  the  amount  of  school  dis- 
trict taxes  for  all  purposes  to  twenty-five  mills  on  the  dollar  on 
the  assessed  valuation  of  the  property  of  a  school  district. 

4.  Pleading :  petition.  Where  there  is  an  omission  to  state  a 
materia]  fact  in  a  petition,  one  necessary  to  show  a  cause  of  ac- 
tion, the  presumption  is  that  it  does  not  exist 

6.  Land  Boad  Tax.  Where  a  land  road  tax  of  $4.00  per  quarter 
section  for  the  year  1875  was  levied  before  the  constitution 
took  effect — JSeld,  that  such  taxes  were  valid,  being  expressly 
excepted  from  the  provisions  of  the  constitution. 

Appeal  from  a  decree  rendered  in  the  district  conrt 
for  York  county,  enjoining  the  collection  of  taxes  to 
pay  interest  on  county  bonds,  and  taxes  to  pay  school 
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bonds  issued  by  several  districts  of  the  conuty,  all  of 
which  were  levied  on  lands  belonging  to  plaintiff.  The 
court  below  made  the  injunction  perpetual,  and  defend- 
ants appealed. 

Ed/wa/rd  Bates j  for'ftppellant. 

I.  If  in  this  levy  to  pay  interest  on  bonded  indebted- 
ness, there  should  be  found  some  excess,  this  will  not 
vitiate  the  whole  tax — the  good  can  be  separated  from 
the  bad  by  computation.  Frazer  v.  Seibemy  16  O. 
St.,  616.  Ohryne  v.  Mayor  Savcuwnah^  41  Ga.,  331. 
O^Kcme  v.  Treaty  26  HI.,  458.  Brisco  v,  Allison^  43 
111.,  291.  City  of  Ottawa  v,  Ba/mey^  10  Kan.,  270. 
State  V.  Allen^  43  111.,  456.  Allen  v.  Peoria  R.  R,  Co.^ 
44  111.,  85.  People  v.  NichoU,  49  111.,  617.  Colmcm  v. 
AndereoThy  10  Mass.,  104.  State  v.  McClurg^  8  Dutch., 
253.  Swinney  v.  Beard^  71  111.,  27,  92.  Jones  v.  Sew- 
ard  Co.j  6  Neb.,  661. 

II.  Irregularities  do  not  vitiate  taxes  in  courts  of 
equity.  City  of  LoAjorence  v.  Killam,  11  Kan.,  499. 
Mix  V.  People^  72  111.,  241.  Swmey  v.  Beard^  71  HI., 
27.  Cooley  on  Taxation,  219,  220.  State  v.  Allen,  43 
111.,  456.  Ka7isas  Padfio  Railway  v.  Russell^  8  Kan., 
658. 

III.  There  is  a  radical  distinction  between  this  ac- 
tion brought  to  enjoin  a  tax  and  a  case  at  law  brought  by 
ejectment,  where  the  land  of  a  citizen  has  been  sold  for 
tax.  In  this,  he  who  "asks  equity  must  do  equity." 
But  at  law,  where  a  party  is  divested  of  his  property,  it 
must  be  by  "  due  process,"  and  a  strict  compliance  with 
all  the  provisions  of  the  law — is  a  prerequisite.  Also, 
after  a  sale,  where  there  is  an  illegal  excess  after  the 
land  is  sold,  it  is  too  late  to  separate  the  good  tax  from 
the  bad.     Frazer  v,  Selhurn,  16  Ohio  St.,  545. 
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T.  M.  MarqueUj  for  appellee. 

I.  There  can  be  do  implied  power  to  levy  taxes. 
Those  who  levy  taxes  must  show  a  law  expressly  em- 
powering them  to  levy  the  same.  8ta;te  v.  Short/ridge^ 
56  Mo.,  126  and  130. 

1.  The  power  to  levy  taxes  must  be  clearly  and  ex- 
pressly given.  Garrollton  Co.  v.  United  States^  18 
Wallace,  71.  Cooley  on  Taxation,  244,  258,  note  2. 
May  V.  Cmcmnatij  1  Ohio  State,  268. 

2.  There  must  be  distinct  legislative  aathority  for 
every  tax  that  is  levied.    Norris  v,  Bussell^  5  Cal.,  250. 

3.  The  act  of  1875,  page  169,  makes  it  the  duty  of 
the  auditor  to  determine  just  what  taxes  were  due  on 
registered  bonds,  and  the  clerk  could  only  levy  taxes  for 
that  amount. 

II.  The  county  commissioners  have  no  power  to  levy 
a  tax  for  registered  bonds  when  the  auditor  has  made 
the  proper  certificate  as  to  the  amount  to  be  levied  to 
pay  interest  on  same.     For  the  reasons, 

1.  That  the  act  of  1875,  which  is  repugnant  to  the 
act  which  empowers  the  county  commissioners  to  levy 
taxes  for  registered  bonds,  repeals  the  same.  Wilson  v. 
0.  <b  M,  R.  R.  Co.,  64  111.,  642,  578.  Som^set  RowU 
74  Penn.  St.,  63.     Peo'ple  v.  Yarn,  Norty  64  Barb.,  205. 

2.  The  certificate  of  the  auditor  in  reference  to  re- 
gistered county  bonds  is  jurisdictional.  Matteson-  v. 
The  Town  of  Rosendale^  37  Wis.,  254.  Blackwell  on 
Tax  Titles,  185.  Wall  v.  Trumbull,  16  Mich.,  234.  33 
Mich.,  126-203.  50  N.  Y.,  502.  17  Mich.,  437.  41 
Iowa,  153. 

3.  A  tax  must  be  levied  by  the  olficers  designated  by 
law.  Cooley  on  Taxation,  216-217.  Munson  v.  Miller , 
66  111.,  383.  Darhy  v.  Gun,  50  111.,  428.  Blackwell 
on  Tax  Titles.    Flaoh  v.  Hughes,  67  111.,  884-387. 
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III.  The  only  tax  that  the  commiseioBens  had  a 
right  to  levy  to  pay  interest  on  bonds  was  for  the 
$4,400.  Funding  bonds  being  thns  limited,  they  in  vio- 
lation of  law  assnmed  that  the  bonded  indebtedness  of 
the  county  was  $138,000,  and  levied  a  tax  to  pay  inter- 
est on  the  same  of  $15,069.54,  when  they  had  only  power 
to  levy  a  tax  to  pay  interest  on  $4,400.  There  is  no 
law  for  this  levy.  Cumherla/nd  County  v,  Webster^  53 
111.,  141.  For  the  sake  of  argument  admit  that  the 
county  commissioners  had  a  right  to  put  a  levy  of 
$4,400;  the  blending  of  this  lawful  tax  with  the  unlaw- 
ful levy  of  $11,009,  makes  the  whole  levy  void.  Edwards 
r.  Taliafero^  34  Mich.,  15.  Freelcmd  v.  HastingSy  10 
Allen,  689.  Cooley  on  Taxation,  295.  Ferton  v.  FeUer^ 
33  Mich.,  199.  To  hold  otherwise  would  be  to  let  the 
court  levy  a  tax. 

Maxwell,  Ch.  J. 

This  cause  is  brought  here  on  appeal  from  the  decree 
of  the  district  court  of  York  county. 

The  first  ground  of  complaint  set  forth  in  the  plain- 
tiff's petition  is  in  respect  of  the  following  action  of  the 
board  of  county  commissioners,  namely  :  "  The  board 
upon  examination  finds  the  indebtedness  of  York  county 
as  follows :  Bonded  indebtedness,  $138,000.  *  *  » 
And  the  board  thereupon  levied  the  following  sinking 
fund  taxes,  to- wit:  To  pay  interest  on  bonded  indebted- 
ness, fourteen  mills  on  the  dollar." 

The  plaintiff,  after  stating  at  an  unnecessary  length 
the  facts  and  history  of  the  action  of  the  board  in  regard 
to  the  levy  of  the  tax,  complains  that  the  levy  of  four- 
teen mills,  so  made  by  the  board,  to  pay  interest  on 
bonded  indebtedness  of  the  county  was  without  any  au- 
thority of  law  whatever,  and  submits  that  the  same  is 
void. 
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It  is  admitted  that  of  the  $138,000  bonded  debt  for 
which  the  levy  of  fourteen  mill  tax  was  levied,  forty 
seven  thousand  dollars  was  never  issued,  and  to  that  ex- 
tent there  was  no  bonded  debt  of  the  county,  and  the 
levy  was  void. 

It  is  further  admitted  that  forty-seven  thousand  dol- 
lars of  the  remainder  consists  of  bonds  issued  to  the 
Midland  Pacific  R  R.  Co.,  and  that  these  bonds  were 
registered  in  the  oiBce  of  the  state  auditor  as  provided 
and  required  by  the  act  of  February  25,  1876;  and  the 
evidence  shows  that  in  compliance  with  the  require- 
ments of  the  statute,  on  the  14th  of  June,  1875,  the 
state  auditor  certified  to  the  county  clerk  the  amount  of 
sinking  fund  and  interest  necessary  for  the  next  suc- 
ceeding year  to  pay  interest  upon  said  bonds. 

The  important  question  now  is:  Has  the  board  of 
county  commissioners  authority  to  levy  the  tax  to  pay 
the  interest  upon  and  to  create  a  sinking  fund  for  the 
redemption  of  bonds,  so  registered  in  the  office  of  the 
state  auditor? 

Cooley  in  his  work  on  Taxation  (256),  says:  "It  is  a 
familiar  rule  that  in  the  execution  of  the  power  to  tax, 
the  municipalities  must  confine  themselves  closely  with- 
in the  power  conferred,"  and  "  that  the  provisions  of 
the  statute  must  be  strictly  pursued."  See  the  large 
number  of  authorities  he  refers  to.  The  proposition 
will  not  be  controverted,  that  it  is  absolutely  essential  to 
valid  taxation  that  the  taxing  officers  must  be  able  to 
show  legislative  authority  for  every  levy  of  taxes. 
Oooley  Const.  Lim.,  517-518.  CUi/rk  v.  Davenport^  14 
Iowa,  494.  Bui'lington  v.  KeUar^  18  Iowa,  59.  Mays 
V.  CmcvrMficUi^  1  Ohio  St.,  273.  Cooley  on  Taxation,  244. 

Now,  the  fourth  section  of  the  act  of  February  25, 
1875,  requires  the  state  auditor  annually  to  ascertain  the 
necessary  amount  for  sinking  fimd  and  interest  upon  all 
bonds  registered  in  his  office,  and  to  "  certify  the  amount 
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thereof  to  the  clerk  of  the  coantj  in  which  such  bonds 
were  iBsaed,  Bpecificallj  setting  forth  the  amount  thus 
due  and  to  become  due  for  such  year."  And  the  fifth 
section  of  the  act  provides  that  "  the  clerk  and  recorder 
of  any  county,  upon  receiving  such  certified  statement 
from  the  auditor  of  state,  shall  ascertain  from  the  assess- 
ment roll  of  the  county  the  amount  of  taxable  property 
in  such  county,  and  what  percentage  is  required  to  be 
levied  thereon  to  pay  said  amount,  and  to  create  a  sink- 
ing fund  in  compliance  with  the  certificate  of  the  said 
auditor,  and  when  so  ascertained  shall  levy  such  per- 
centage upon  the  taxable  property  of  such  county,  and 
place  the  same  upon  the  tax  roll  of  the  county  in  a  sepa- 
rate column  or  columns  designating  the  purpose  for 
which  said  taxes  are  levied,  and  the  said  taxes  shall  be 
collected  by  the  county  treasurer  in  the  same  manner 
that  other  taxes  are  collected."     Laws,  1875,  p.  170. 

These  provisions  are  jurisdictional  and  mandatory,  and 
therefore,  under  the  act,  the  authority  to  ascertain  the 
amount  of  interest  to  be  paid  and  to  create  a  sinking 
fund  to  redeem  registered  bonds,  is  vested  alone  in  the 
state  auditor,  and  he  must  certify  the  amount  to  the 
proper  county  clerk;  and  the  county  clerk  is  authorized  to 
ascertain  what  percentage  is  necessary  to  be  levied  on  the 
taxable  property  of  the  county  for  the  purposes  afore- 
said, and  he  is  required  to  extend  the  tax  so  levied  on 
the  tax  roll  in  separate  columns,  to  be  collected  in  the 
same  manner  that  other  taxes  are  collected.  And,  for 
aught  that  appears  in  the  record  of  this  case,  the  clerk 
may  have  ascertained  the  necessary  percentage  and  levied 
the  same  on  the  taxable  property  of  the  county,  and  ex- 
tended the  tax  on  the  tax  roll  as  required  by  the  law. 
The  record  is  silent  in  this  respect. 

It  is,  however,  clear  that  the  board  of  county  oom- 
miBsioners  has  no  legislative  authority  whatever  to  levy 
taxes  for  interest  on  bonds  registered  in  the  office  of  the 
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Btate  auditor.  The  exercise  of  the  taxing  power  the 
legislature  has  given  to  other  municipal  officers;  and  it 
is  not  the  province  of  this  court  to  change  the  law,  and 
transfer  this  taxing  power  to  the  board  of  county  com- 
missioners when  by  legislative  authority  it  is  exclusively 
placed  in  the  hands  of  other  officers.  And  it  will  not 
be  urged  that  the  court  can  exercise  the  taxing  power, 
ascertain  and  fix  the  rate,  and  levy  the  tax  to  pay  the  in- 
terest upon  such  registered  bonds;  for,  if  the  court  was 
to  attempt  the  exercise  of  such  taxing  power,  it  must 
necessarily  include  the  exercise  of  legislative  functions 
in  order  to  confer  upon  the  court  the  authority  to  exer- 
cise the  power.  But  in  Turner  v.  AUhaus^  6  Neb.,  78, 
it  is  said  in  respect  of  the  taxation  of  property  that 
if  the  court  ^^  attempts  to  classify  this  property  into 
such  as  shall  be  taxable,  and  such  as  shall  not,  it 
assumes  the  exercise  of  legislative  power,  which  be- 
longs exclusively  to  the  legislative  department  of  the 
government. 

But  as  the  petition  does  not  allege  that  the  clerk  did 
not  levy  the  taxes  in  question,  the  presumption  is  that 
he  did  his  duty  and  that  the  taxes  were  properly  levied. 
Of  the  bonds  in  question,  $44,000  were  issued  under  the 
authority  of  a  special  act  of  the  legislature,  approved 
February  24,  1873,  to  fund  the  indebtedness  of  York 
county.  Various  objections  are  made  to  these  bonds, 
but  the  testimony  fails  to  show  their  invalidity. 

It  is  admitted  that  the  second  installment  of  bonds 
voted  to  the  Midland  Pacific  Eailroad  Company  by  said 
connty,  amounting  to  the  sum  of  $47,000,  is  void ;  the 
company  not  having  completed  the  road  to  the  town  of 
York  within  the  time  prescribed.  This  leaves  $91,000 
of  valid  bonds  issued  by  the  county. 

Does  the  levy  of  fourteen  mills,  to  apply  on  bonds, 
based  on  an  indebtedness  of  $188,000,  vitiate  the  entire 
tax  levied  for  bonds,  or  will  the  plaintiff  be  required  to 
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pay  that  portion  of  the  tax  which  is  legal,  as  a  condition 
upon  which  relief  will  be  granted? 

In  Frazer  et  al,  v.  Seihern  et  al.y  16  Ohio  State,  617, 
the  plaintiffs  were  shareholders  in  the  First  National 
Bank  of  Cincinnati,  whose  shares  in  the  bank  had  been 
assessed  as  personal  property,  no  deduction  being  made 
for  United  States  bonds  held  by  the  bank,  or.  foi^  real 
estate,  which  was  taxed  against  the  bank  itself.  The 
court  held  as  a  condition  of  granting  relief  by  injunc- 
tion, that  the  plaintiffs  should  first  pay  to  the  treasurer 
of  Hamilton  county  such  sum  as  might  lawfully  have 
been  assessed  against  the  plaintiffs,  or  their  bank,  and  if 
the  parties  could  not  agree  upon  the  sum  due,  proceed- 
ings be  adopted  to  ascertain  it  by  the  court. 

In  Briscoe  v.  Allison^  48  111.,  891,  the  county  oommis- 
sioners  on  the  twenty-eighth  of  January,  1865,  passed 
resolutions  offering  bounties  to  volunteers.  Afterwards, 
on  the  seventh  of  February,  the  legislature  passed  an  act 
authorizing  the  several  counties  in  the  state  to  pay 
bounties  to  persons  enlisting  in  the  military  service  of 
the  United  States.  Bounties  were  paid  in  county  orders 
to  six  or  eight  persons  who  enlisted  afber  the  adoption 
of  the  resolutions  in  January  and  before  the  passage 
of  the  law,  and  about  one  hundred  enlisted  after  the 
passage  of  the  law.  On  a  bill  being  filed  to  enjoin 
the  collection  of  the  tax,  it  was  held  tibat  if  the  court 
^^  can,  under  the  bill,  ascertain  the  proportion  that  the 
illegal  bears  to  the  legal  bonds,  it  could  thereby  be  de- 
termined what  portion  of  this  tax  would  be  illegal,  and, 
when  ascertained,  the  portion  of  the  tax  necessary,  and 
which  would  go  to  pay  those  illegally  issued  bonds, 
should  be  restrained  and  the  remainder  collected."  And 
see  also:  Palmer  v.  Napoleon^  16  Mich.,  176.  H&rsey 
V,  Milwaukee  Oo.^  16  Wis.,  186.  Mills  v.  Johnson^  17 
Id.,  698.  Mills  v.  Charleton^  29  Id.,  400.  Dean  v. 
Borchsenius,  80  Id.,  236.     O'Kane  v.  Treaty  26  111.,  657. 
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Morrison  v.  Hershi/re,  82  Iowa,  271.  Corbvn  v.  Wood- 
hiney  33  Id.,  297.  Shelton  v.  Dwan^  6  Kans.,  128.  Law- 
rence V,  KiHam^  11  Id.,  499.     Cooley  on  Taxation,  637. 

It  is  claimed  by  the  plaintiff,  that  the  amount  levied, 
being  in  excess  of  the  power  to  levy  given  to  the  county 
commissioners,  is  therefore  entirely  void.  The  power 
to  levy  a  tax  must  be  clearly  and  distinctly  given  by  law, 
and  if  the  limits  fixed  by  the  statute  are  transcended,  by 
levying  a  sum  in  excess  of  that  authorized  by  law,  the 
effect  may  be  to  affect  titles  acquired  by  a  sale  for  such 
illegal  tax.  But  where  a  party  comes  into  a  court  of 
equity,  asking  to  be  relieved  from  the  payment  of  taxes 
on  the  ground  of  their  being  illegal,  he  must  do  equity 
by  offering  to  pay  the  amount  justly  due  from  him,  and 
upon  this  condition  alone  will  relief  be  granted.  Hal- 
lenbeck  v.  Hahn^  2  Neb.,  426,  and  cases  cited.  The  tax 
levied  for  the  $91,000  in  bonds  is  therefore  held  to  be 
valid  and  legal,  and  a  pro  rata  reduction  will  therefore 
be  made  in  the  assessment  of  fourteen  mills,  so  levied 
for  the  purpose  of  being  applied  on  said  bonds.  The 
judgment  of  the  district  court  upon  the  first  count  in 
the  petition  is  reversed,  and  the  injunction  heretofore 
granted  is  dissolved  as  to  the  $91,000  in  bonds  and  is 
made  perpetual  against  the  $47,000  in  bonds  not  deliv- 
ered to  the  Midland  Pacific  Bailroad  Company. 

As  to  the  second  cause  of  action  the  petition  alleges 
that  the  county  commissioners  made  a  levy  "to  dis- 
charge bonded  indebtedness  of  school  districts."  This 
'count  consists  of  twenty-five  paragraphs,  substantially 
alike,  except  as  to  the  numbers  ^t  the  districts  and  the 
amount  of  the  levy.  The  first  paragraph  is  as  follows: 
"  In  school  district  No.  3,  thirty-five  mills  on  the  dollar 
valuation,  and  the  amount  charged  against  the  lands  of 
plaintiff  by  virtue  of  said  levy  is  $202." 

Section  thirty  of  "An  act  to  establish  a  system  of 
public  instruction  for  the  state  of  Nebraska,"  approved 
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February  15,  1869  (Gen.  Stat.,  966),  provides  that: 
'*  Any  school  district  shall  have  power  and  authority  to 
borrow  money  to  pay  for  the  sites  for  school  houses,  and 
to  erect  buildings  thereon,  and  to  furnish  the  same,  by 
a  vote  of  a  majority  of  the  qualified  voters  of  said  dis- 
trict present  at  any  annual  meeting,  or  special  meeting." 
The  proviso  limits  the  amount  of  the  debt  at  any  one 
time,  for  money  thus  borrowed,  to  five  thousand  dollars. 

Section  thirty-one  authorizes  a  school  district  at  any 
annual  or  special  meeting  to  impose  a  tax  not  exceeding 
ten  mills  on  the  dollar  valuation,  for  the  purpose  of 
building  a  school  house. 

Section  thirty- two  provides  that:  "  The  qualified  vot- 
ers, when  assembled  at  any  annual  or  special  meeting, 
may,  from  time  to  time,  impose  such  tax  as  may  be 
necessary  to  pay  teachers,  to  keep  their  school-houses  in 
repair,  and  to  provide  the  necessary  appendages,  a/nd  to 
pay  a/nd  discharge  a/ay  debts  or  liabilities  of  the  district 
lawfully  i/acurred^^  etc. 

Section  fifty-five  requires  the  school  board,  between 
the  first  and  third  Mondays  of  June  of  each  year,  to  de- 
liver to  the  county  clerk  of  each  county,  in  which  any 
part  of  the  district  is  situated,  a  report  in  writing  under 
their  hands,  of  all  the  taxes  'ooted  by  the  district  during 
the  preceding  year,"  etc. 

In  1876  section  thirty-one  was  amended  as  follows: 
"  Any  school  district  may,  at  any  annual  or  special  meet- 
ing, impose  a  tax  on  the  taxable  property  of  the  district 
in  any  amount  not  exceeding  twenty-five  mills  on  the 
dollar  on  the  assessed  valuation  of  the  property  of  the 
district,  and  each  tax,  when  voted,  shall  be  reported  by 
the  district  board  to  the  county*  clerk,  and  levied  and 
collected  as  other  taxes  voted  by  the  district."  Laws, 
1876,  p.  116. 

The  evident  object  of  the  amendment  is  to  limit  the 
amount  of  school  district  taxes  raised  for  all  purposes  to 
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twenty-five  mills  on  the  dollar  on  the  aasesBed  valuation. 
The  effect  of  snch  legislation  upon  vested  rights  does 
not  arise  in  the  case.  Prima  fdcie^  the  statute  fixing  a 
limit  to  taxation  is  obligatory  upon  the  officers  author- 
ized to  levy  taxes,  and  they  have  no  authority  to  tran- 
scend its  limits.  It  is  said  the  legislative  department 
makes,  the  executive  executes,  and  the  judiciary  con- 
strues the  laws.  Cooley  on  Taxation,  and  cases  cited  in 
note  2.  And  the  legislature  in  every  instance  must 
prescribe  the  rule  under  which  taxes  may  be  levied,  and 
grant  the  authority  to  levy  the  same. 

On  the  twenty-seventh  of  February,  1873,  an  act  was 
passed  entitled  ^^  An  act  to  provide  for  the  registration 
of  precinct  or  township  and  school  district  bonds." 
Gten.  8tat.,  888.  This  act  makes  it  the  duty  of  all  pre- 
cinct, or  township,  and  school  district  boards  and  offi- 
cers, to  furnish  to  county  clerks  of  their  respective 
counties,  a  statement  of  the  bonds  heretofore  issued 
by  their  respective  precincts,  townships,  and  school  dis- 
tricts, and  not  already  paid,  the  date  of  each  bond, 
when,  where,  and  to  whom  payable,  the  amount,  and  the 
rate  of  interest,  which  bonds  shall  be  registered  by  the 
county  clerk,  etc. 

In  1875  an  act  was  passed  to  amend  this  act  by  re- 
quiring county  commissioners  to  levy  the  necessary 
taxes  to  meet  the  accruing  interest  upon  such  bonds, 
and  to  provide  a  sinking  fand.  Laws  1875,  p.  185.  It 
is  claimed  by  the  plaintiff  that  the  power  thus  conferred 
upon  county  commissioners  is  unauthorized,  the  title  of 
the  act  merely  providing  for  the  registration  of  bonds. 
Even  if  such  was  the  case,  which  we  do  not  decide,  there 
is  no  allegation  in  the  petition  that  the  taxes  referred 
to,  at  least  to  the  extent  of  twenty-five  mills  on  the 
dollar  valuation,  were  not  properly  levied. 

As  was  said  in  the  case  of  the  B.  dc  M.  B.  B.  v.  Laii- 
oaster  Co,y  4  Neb.,  307:  "Where  there  is  an  omission  to 
34 
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state  a  material  fact,  one  necesear j  to  show  a  caase  of  ac- 
tion, the  presumption  against  the  pleader  is  that  it  does 
not  exist." 

The  judgment  heretofore  rendered  enjoining  the  en- 
tire tax,  is  reversed,  and  the  injunction  is  dissolved  as 
to  the  tax  of  twenty-five  mills  on  the  dollar  on  the 
assessed  valuation,  and  is  made  perpetual  against  the 
levy  in  excess  of  that  sum. 

The  third  cause  of  action  set  forth  in  the  petition  is 
for  an  injunction  against  the  land  road  tax  of  |4  per 
quarter  section  for  the  year  1875.  Most  of  the  ques- 
tions involved  were  considered  in  the  case  of  the  B.  dk 
M.  B.  B.  V.  Zancaster  Co.^  4  Neb.,  203,  and  we  regard 
the  decision  in  that  case  as  a  correct  exposition  of  the 
law.  The  taxes  in  question  were  levied  before  the  con- 
stitution of  1875  took  effect,  and  are  not  affected  by  its 
provisions,  being  expressly  excepted  therefrom  by  sec- 
tion two  of  the  schedule.  The  tax  was  properly  levied 
and  should  not  be  enjoined.  Judgment  will  be  entered 
in  this  court  in  conformity  with  this  opinion. 

JuDaMENT  AOOOBDIKQLT. 


BoBSBT  E.  Fabmeb,  appellee,  v.  Thomas  W.  Yollrn- 

TINB  AND  OTHEBS,  APPELLANTS. 

1.  Praotioe  on  Appeal:  fihdingb  of  facts:  bvij>bnob.  On 
appeal,  if  the  evidence  be  |iot  wholly  preserved,  and  brought 
into  the  record,  the  decision  of  questions  of  fact  will  not  be  dis- 
turbed. And  this  is  the  rule  whether  the  trial  below  be  to  the 
court,  to  a  referee,  or  to  a  jury. 

%  Speoiflo  Performance:  when  bqufft  will  compel.  A 
court  of  equity  has  jurisdiction  to  compel  the  proper  applica. 
tion  of  a  specific  ftmd,  devoted  to  a  particular  use,  whenever  it 
becomes  necessary  to  do  so  in  order  to  prevent  a  great  or  irre- 
parable injury,  or  to  avoid  a  multiplicity  of  suits. 
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This  was  an  appeal  from  the  district  court  of  Lancas- 
ter county. 

The  facts  are  stated  in  the  opinion,  bnt  it  may  be 
added  that  after  the  note,  therein  mentioned  as  given  by 
the  plaintiff  to  Welton,  became  dae,  it  remaining  un- 
paid, an  action  was  brought  by  Welton  to  foreclose  the 
mortgage  given  by  plaintiff  to  secure  the  same,  and  also 
to  procure  a  personal  judgment  against  the  plaintiff  in 
case  the  premises  failed  to  bring  enough  to  satisfy  the 
debt,  which  action  was  prosecuted  to  judgment  and  the 
premises  sold;  and  after  applying  all  of  the  moneys 
realized  for  the  sale  of  said  premises  properly  applicable 
thereto,  there  still  remained  due  something  over  9600, 
for  which  amount  a  personal  judgment  was  taken 
against  the  plaintiff.  About  the  time  this  judgment 
was  taken,  the  defendants,  Yollentine,  Tidball  &  Haine, 
commenced  an  action  against  Armstrong,  and  a  judgment 
of  foreclosure  was  taken  against  him,  but  before  the  land 
was  sold  Armstrong  came  in  and  paid  the  full  amount 
of  the  Welton  debt  into  court.  The  plaintiff  requested 
the  defendants,  Yollentine,  Tidball  &  Haine,  to  apply  so 
much  of  the  money  paid  by  Armstrong  as  was  neces- 
sary to  the  payment  of  the  Welton  judgment.  This 
the  defendants  refused  to  do,  and  the  plaintiff  brought 
this  action  to  compel  them  to  make  the  application. 

Plaintiff  had  judgment  below,  and  defendants  appeal. 

T.  M.  Marquetty  for  appellants. 

It  was  the  duty  of  the  plaintiff  to  pay  off  the  Welton 
mortgage  and  make  good  his  covenants  of  warranty, 
and  the  mere  fact  that  the  defendants  took  collateral  se- 
curity does  not  alter  or  make  less  his  duty  to  do  so. 
Fisher  v.  Fisher^  98  Mass.,  303.  25  Mich.,  393.  Brant 
V.  AyleTj  49  Ind.,  458.      The  evidence  nowhere  shows 
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such  an  agreement,  and  an  agreement  for  defendants.  No 
man  can  profit  by  his  own  wrong.  It  was  plaintiff's 
duty  to  pay  off  the  Welton  mortgage,  and  make  good 
his  covenant;  failing  to  do  this  and  allowing  the  lands 
covenanted  to  be  sold  and  sheriff's  deed  made,  he,  plain- 
tiff, becomes  indebted  to  defendants  on  his  covenant  in 
in  the  sum  of  $2,800  and  interest.  Ccmdrey  v.  Coitj 
44  N.  T.,  382.  Nicholh  v.  AUxcmder,  28  Wis.,  118. 
Defendants  never  agreed  to  pay  off  the  Welton  mort- 
gage, and  never  agreed  to  apply  their  money  realized 
out  of  Armstrong  mortgage  to  pay  it  off,  and  they  never 
released  plaintiff  from  his  covenant.  Emerson  v.  Bcdlies^ 
19  Pick,  55.  An  agreement  by  the  defendant  to  pay  the 
debt  of  plaintiff  mnst  be  in  writing.  Malloryv.  OUlett, 
21  N.  Y.,  412.  Carkin  v.  ColUns,  16  Mich.,  478.  Hvgg^ 
sett  V.  Ellisy  17  Mich.,  351.  Parson  on  Contracts,  189, 
217. 

Brovm  dk  Marshall^  for  appellee. 

An  injunction  may  be  granted  to  prevent  the  im- 
proper diversion  of  a  specific  fund  out  of  which,  by 
agreement  between  the  parties,  upon  a  sufficient  con- 
sideration, payment  of  a  particular  debt  or  demand  is 
to  be  made.  High  on  Injunctions,  Sec.  699.  Ashe  v. 
Johneon^s  Ad/m/r.y  2  Jones'  Eq.,  149.  81/acJcer  v.  Yoder^ 
33  Iowa,  177. 

Lakb,  J. 

This  case  is  brought  here  by  appeal  from  Lancaster 
county.  The  case  below  was  tried  to  a  referee,  by  whom 
all  the  issues,  both  of  fact  and  of  law,  were  determined. 
It  does  not  appear  that  all  of  the  evidence  on  which  the 
referee  based  his  findings  of  fact  is  included  in  the 
record;  indeed,  it  is  apparent  from  his  report  of  the  tes- 
timony taken  before  him  that  it  is  not  all  here.    One 
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item  in  particnlar,  Bhown  to  be  absent,  is  a  letter  writ- 
ten to  the  plaintiff  by  the  defendants,  and  which  was 
admitted  against  their  objection.  Where  the  evidence 
is  not  wholly  preserved,  and  brought  into  the  record,  the 
decision  of  questions  of  fact  will  not  be  disturbed.  And 
this  rule  is  the  same  whether  the  trial  below  were  to  the 
court,  to  a  jury,  or  to  a  referee.  We  must  presume, 
therefore,  that  all  of  the  facts  reported  by  the  referee 
were  well  supported  by  the  evidence  upon  which  he 
acted. 

It  appears  from  the  referee's  report  that,  on  the  twen- 
ty-iirst  of  August,  1871,  the  plaintiff  sold,  and  by  the 
usual  warranty  deed  conveyed,  to  the  defendants,  Yol- 
lentine,  Tidball,  and  Haine,  a  parcel  of  land  on  which 
there  was  then  a  mortgage  previously  given  by  him  to 
one  Welton  as  security  for  a  promissory  note  for  eleven 
hundred  and  forty  dollars  and  sixty-three  cents,  together 
with  a  small  amount  of  interest.  To  make  good  his 
warranty  against  this  incumbrance,  the  plaintiff  at  the 
same  time  gave  to  his  grantees  a  mortgage  upon  other 
land  which  he  then  owned.  Thus  matters  stood  for  a 
few  days  when  the  plaintiff  arranged  to  sell  a  stock  of 
goods  to  the  firm  of  Parker  &  Armstrong,  and  for  which 
he  was  to  take,  in  part  payment,  Armstrong's  obliga- 
tion, secured  by  mortgage,  to  pay  off  and  secure  him 
harmless  from  the  Welton  debt.  At  the  request  of  Vol- 
lentine,  Tidball  &  Haine,  and  in  consideration  of  their 
agreement  '^  to  save  the  said  Farmer  harmless  from  all 
liability  on  account  of  said  mortgage  and  note  executed 
by  said  Farmer  to  Welton,"  the  Armstrong  obligation 
was  given  directly  to  them,  they  at  the  same  time  form- 
ally releasing  Farmer  from  his  warranty  by  surrender- 
ing and  cancelling  the  mortgage  which  he  had  previ- 
ously given  as  an  indemnity  against  Welton's  claim. 
The  mortgage  given  by  Armstrong  as  security  for  the 
due  performance  of  his  engagement,  contained  this  pro- 
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vision,  viz.:  ^' If  the  said  James  J.  Armstrong,  his 
heirs,  execators,  or  administrators,  shall  pay,  or  cause 
to  be  paid,  to  A.  Welton,  his  heirs,  executors,  or  assigns, 
the  amount  of  one  certain  promissory  note  for  eleven 
hundred  forty-four  dollars  and  twenty-five  cents,  given 
by  one  K.  E.  Farmer  to  the  said  A.  Welton,  and  secured 
by  a  mortgage  on  the  north  half  of  the  north-east  quar- 
ter, and  the  east  half  of  the  north-west  quarter  of  sec- 
tion three,  in  town  eleven  north,  of  range  eight  east  of 
of  the  sixth  principal  meridian,  being  in  Lancaster 
county,  !N^ebraska,  then  these  presents  to  be  void,  other- 
wise to  remain  in  full  force." 

By  this  arrangement  VoUentine,  Tidball,  and  Haine 
were  not  only  given  the  means  by  Farmer  with  which 
to  remove  this  incumbrance,  and  thus  made  good  his 
warranty  of  title,  but,  in  consideration  thereof,  they  un- 
dertook to  protect  him  as  against  his  personal  liability 
to  Welton  under  his  mortgage.  To  the  extent  of  afford- 
ing this  protection  to  Farmer,  the  means  thus  placed  in 
their  hands  virtually  became  a  trust  fund,  which  they 
were  not  at  liberty  to  divert  from  the  particular  object 
for  which  they  received  it  to  the  prejudice  of  Farmer. 
They  could,  it  is  true,  if  they  saw  fit,  allow  their  own 
lands  to  be  sacrificed  by  the  foreclosure  of  the  Welton 
mortgage,  but  equity  will  not  permit  them  to  visit  the 
loss  thus  occasioned  finally  upon  Farmer.  And  as  to 
the  authority  of  the  court  to  compel  the  proper  applica- 
tion of  this  fund  there  can  be  no  doubt.  It  is  clearly 
within  the  jurisdiction  of  a  court  of  equity  to  interfere 
and  prevent  an  improper  diversion  of  a  specific  fund  de- 
voted to  a  particular  use,  whenever  such  interference 
becomes  necessary  to  prevent  a  great  or  irreparable  in- 
jury, or  to  avoid  a  multiplicity  of  suits.  In  this  case 
we  liiink  the  jurisdiction  of  the  court  clearly  sustainable 
on  the  latter  ground  alone. 

Judgment  affirmbd. 
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LATE  CHIEF  JUSTICE  OF  SAID  COURT. 


Hon.  Daniel  Ga»tt,  chief  justice  of  the  supreme 
court,  died  at  his  residence  in  Nebraska  City  on 
Wednesday,  May  29,  1878,  at  9:30  o'clock  p.m. 

Judj^  Gantt  was  bom  in  Perry  county,  Penn.,  June 
29,  1814.  He  came  to  Nebraska  in  1857,  and  com- 
menced the  practice  of  his  profession  at  Omaha.  He 
held  the  o£Sce  of  United  States  district  attorney  in  1862, 
under  an  appointment  of  President  Lincoln.  In  1864, 
he  was  a  member  of  the  house  of  representatives  in  the 
territorial  legislature.  He  removed  to  Nebraska  City 
in  1868.  In  1872,  he  was  elected  judge  of  the  first  judi- 
cial district,  and  commenced  his  duties  as  such,  January 
16, 1878.  By  the  provisions  of  the  constitution  then  in 
force  he  also  sat  as  associate  justice  in  the  supreme 
court.  In  1875,  he  was  elected  one  of  the  judges  of 
the  supreme  court,  under  the  provisions  of  the  present 
constitution,  and  his  labors  as  district  judge  ceased  from 
that  time.  In  January,  1878,  by  virtue  of  the  constitu- 
tion, he  took  his  seat  as  chief  justice,  which  position  he 
held  at  the  time  of  his  death. 


Immediately  upon  the  opening  of  the  special  term  of 
the  court,  held  July  19, 1878,  Hon.  T.  M.  Marquett,  a 
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member  of  the  bar,  appointed  by  the  State  Bar  Associa- 
tion for  that  purpose,  arose  and  presented  the  following: 

The  Hon.  Chief  Justice  Daniel  Gantt  having  been 
suddenly  smitten  down  in  our  midst  by  the  hand  of 
death,  the  members  of  the  Bar  Association  of  the  state, 
for  the  purpose  of  paying  the  last  honors  to  the  de- 
ceased, desire  formally  to  express  their  sorrow  for  the 
great  loss  which  has  so  suddenly  befallen  the  court,  the 
profession,  and  the  state  together,  with  their  estimate  of 
the  man  who  for  near  a  quarter  of  a  century  has  been 
with  us  as  lawyer  and  judge,  and  who  had  not  failed  to 
attain  the  highest  judicial  honors  of  our  state,  com- 
manding the  greatest  confidence  of  the  community,  and 
the  affections  of  a  large  circle  of  friends,  by  a  blameless 
and  honorable  life.  In  memory  of  our  departed  brother 
we  make  this  record  of  our  sense  of  his  merits  and  of 
our  great  loss. 

Therefore  be  it  resolved  by  the  State  Bar  Association: 

1.  That  we  deeply  deplore  the  remoyal,  from  his  sphere  of  use- 
falness  and  honor,  of  our  distingaished  brother  Daniel  Gantt^  by  the 
hand  of  death,  regarding  the  event  as  a  calamity  to  our  profession,  to 
the  interests,  social  and  pablic,  of  the  community  in  ^hich  he  lived, 
to  the  state  and  to  the  conn  try. 

2.  That  we  entertain  great  satisfaction  and  pride  in  the  memory 
of  his  attainments  as  a  lawyer  and  an  able  Judge. 

3.  That  among  the  many  traits  that  ennobled  his  character  as 
lawyer  and  judge,  we  recognize,  among  others,  his  simple  manners, 
unswemug  integrity,  analytical  powers,  clear  perception  of  prin- 
ciples, and  rare  facility  in  the  statement  and  exposition  of  causes, 
always  accompanied  and  guarded  by  the  highest  sense  of  judicial 
honor,  purity,  integrity,  and  independence. 

4.  That  we  sympathize  with  the  family  of  the  deceased  in  their 
affliction,  conscious  always  that  their  best  consolation  consists  in  the 
greatness  of  their  loss;  in  the  history  of  a  life  well  spent;  and  the 
hopes  that  spring  from  the  grave  of  an  upright  man. 

Jiesohedy  That  we  respectfully  request  that  these  resolutions  be 
spread  upon  the  records  of  this  court. 
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Mr.  Mabqubtt  addressed  the  court  as  follows: 

May  it  please  the  court: — I  have  been  commissioned 
by  my  brethren  of  the  bar  to  publicly  announce  a  fisict  of 
which  we  are  painfully  and  personally  cognizant. 

On  the  twenty-ninth  day  of  May,  1878,  Chief  Justice 
Daniel  Gantt  died.  He  had  lived  in  our  midst  for  over 
twenty  years,  and  during  all  that  time,  by  a  blameless 
life,  he  made  many  friends — but  tew  enemies.  A  few 
days  before  his  death  I  heard  him  say,  in  answer  to  the 
inquiry  of  another  whether  he  did  not  think  a  recent 
decision  of  his  would  not  in  certain  quarters  elicit  oppo- 
sion:  "  I  care  not  for  that,  for  I  think  I  founded  my 
decision  upon  correct  principles."  To  my  mind  this 
was  the  highest  exhibition  of  manhood.  This  alone 
places  him  on  a  higher  plane,  which  few  men  ever  reach, 
in  an  atmosphere  purer  than  men  usually  breath.  The 
^'old  man  "  would  rather  be  right  than  popular. 

But  Daniel  Gantt's  eulogy  is  not  to  be  pronounced 
by  me.  His  best  eulogy  is  found  in  the  records  of  this 
court,  and  in  his  decisions,  many  of  which  are  master 
productions.  His  was  not  the  mind  to  find  justice  in  an 
isolated  case  where  justice  appeared,  but  which  was  in 
reality  a  whitened  sepulchre,  and  when  once  established 
as  a  precedent  would  lead  to  a  long  course  of  injustice. 
His  mind  dived  deep  and  sought  for  golden  lodes  of 
truth  far  reaching,  opening  up  long  pathways  in  which 
the  future  jurist  might  walk  and  find  justice. 

He  was  my  friend  for  twenty  years  without  shade  of 
differing.  But  he  is  dead.  The  familiar  form  and  face, 
which  in  this  place  we  were  wont  to  see  before  us,  has 
passed  away.  Full  of  years,  full  of  power,  and  with 
ripened  intellect  he  has  descended  to  the  tomb. 

Webster,  on  whom  it  was  said  that  his  "  massive  mind 
brightened  all  beneath  the  sun,"  when  standing  over  the 
grave  of  Story,  was  heard  to  say:  "The  great  aim  of 
mankind  is  jvstice.^^    Judging  our  dead  brother  by  this 
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high  standard,  we  this  day  point  to  the  record  and  say — 
he  aimed  to  do  justice  to  his  fellow  men. 

Yet  how  little  there  is  of  human  life.  For  our  dead 
brother  to-day  we  make  this  record.  The  truths  he 
uttered,  the  justice  he  proclaimed  still  live;  all  else  of 
Daniel  Gantt  is  dead. 

Gbobgb  H.  Bobbbts,  Attorney  General  of  the  state, 
spoke  as  follows: 

May  it  please  the  court: — We  are  to-day  face  to  fece 
with  the  equalities  of  life.  To  be  bom  and,  alas!  to  die, 
is  the  common  heirship  of  all.  From  the  cradle  to  the 
tomb— how  short  the  journey,  how  swift  the  pace.  We 
are  here  to-day,  sorrowful  in  heart  and  with  tear- 
dimmed  eyes,  to  scatter  wreaths  of  forget-me-nots  upon 
the  grave-  of  our  dead.  Others  here  have  known  the 
late  chief  justice  longer,  and  more  intimately  than  I, 
but  no  one  appreciated  more  fully  his  hind'ness,  his 
innate  nobility  of  soul,  his  gentleness,  his  charity,  his 
worth.  To  the  younger  members  of  the  bar  he  was  at 
once  an  elder  brother,  counsellor,  and  friend.  Here  a 
word  of  caution,  or  reproof,  so  gently  given  that  it  left  uo 
sting  behind;  and  again,  words  of  encouragement  and 
cheer — so  dear  and  highly  prized  by  those  struggling  in 
the  rear  ranks  for  place  and  recognition  at  the  front. 
But  he  is  dead.  The  mortal  part  of  him  will  soon  be 
dust;  the  dross  of  him  will  soon  be  forgotten;  but  the 
pure  bright  gold  of  his  heart  and  mind  will  abide  for- 
ever, written  with  a  pen  of  steel  upon  the  foundations  of 
the  jurisprudence  of  a  great  young  commonwealth.  We 
mourn  that  the  sun  of  his  life  should  have  set  when 
scarce  beyond  meridian,  with  many  of  its  golden  possi- 
bilities unfulfilled.  We  bow  to  the  beauty  of  his  worth 
as  lawyer,  friend,  and  man;  but  we  weep  not  for  him, 

for— 

"The  Thracians  wisely  gave 
Tears  to  the  birth  couch,  glory  to  the  grave.** 
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E.  Wakelsy  made  the  following  remarks: 

May  it  please  yonr  honors: — Twice  in  the  history  of 
Nebraska,  the  chief  justice  of  the  supreme  court  has 
been  taken  by  death  from  the  active  performance  of 
judicial  duties. 

Augustus  Hall,  chief  justice  of  the  territorial  supreme 
court,  died  early  in  the  year  1861.  To-day  we  take 
formal  note  of  the  recent  death  of  your  honored  associate 
Chief  Justice  Gantt.  , 

Others  have  spoken  of  the  events  of  his  life,  and  of 
his  characteristics  as  a  man  and  a  judge.  It  is  not  need- 
ful that  I  should  dwell  on  these  in  detail ;  but  my  respect 
for  the  private,  the  professional,  and  the  judicial  char- 
acter of  Judge  Gantt  prompts  me  to  add  a  few  words. 

He  was  a  conspicuously  upright  citizen,  and  a  just, 
conscientious  man.  In  his  profession,  without  claim  to 
brilliancy  of  genius,  or  eloquence  of  advocacy,  and  over 
modest  in  the  estimate  of  his  own  powers,  he  had  learn- 
ing, industry,  patience,  solidity  of  judgment,  and  never- 
questioned  integrity.  These  are  aids  which  litigants 
learn  to  value  and  rely  on,  when  sometimes,  more  cap- 
tivating qualities  have  charmed  the  court,  but  lost 
the  cause. 

On  the  bench  he  had  never  failing  courtesy,  equa- 
nimity, fairness,  and  love  of  justice,  without  ever  an 
alloy  of  partiality,  resentment  or  asperity.  The  opinions 
he  has  left  here  testify  to  his  clearness  of  judgment,  his 
research,  his  apprehension  of  legal  principles,  and  his 
aptitude  in  applying  them  to  the  facts  of  the  ciiuse. 

His  elevation  to  this  judgment  seat  was  a  well  won 
reward,  and  fitting  close  of  a  long  and  loyal  professional 
service.  It  gave  him  the  opportunity  which  an  honora- 
ble ambition  may  well  covet,  to  leave  on  record  some 
evidence  of  legal  culture  and  of  juridical  attainments, 
for  students  of  the  future  to  look  at. 

His  capacity  of  uscffulness  was  not  exhausted;  but  he 
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bad  achieved  the  BubBtantial  trinmphB  of  life  in  an 
nnsullied  character,  and  high  rank  in  his  calling;  in  the 
honors  of  the  state,  and  the  trust  of  its  people.  Few 
among  his  brethren  will  have  done  more  when  the  end 
of  life  shall  come. 

Gbobgb  W.  Ambbosb  spoke  as  follows : 

May  it  please  the  court: — On  coming  to  this  state  in 
the  spring  of  1867,  among  the  first  to  bid  me  welcome, 
and  with  kind  words  and  friendly  advice  assure  me  that 
there  was  place  in  this  new  state  for  those  who  were 
willing  to  labor  and  to  wait,  was  Daniel  Gtintt.  Ha 
was  then  in  the  practice  of  his  profession.  In  those 
days  he  was  all  kindness,  and  ever  ready  to  aid  in  any 
way  that  he  could  in  guiding  the  practitioner  from  the 
intricacies  of  the  common  law  to  the  simpler  form  of 
code  pleading.  Through  the  twelve  years  of  acquaint- 
ance with  him,  he  was  ever  the  same;  gentleness,  kind- 
ness, and  uprightness  marking  every  step  of  his  life, 
either  in  the  profession,  or  in  the  more  exalted  station 
of  judge. 

He  died  with  his  harness  on.  In  the  midst  of  his 
labors  the  messcDger  came.  His  blameless  life,  his 
position,  the  love  of  family  and  friends,  his  laudable 
ambition  to  do  his  duty  in  this  place,  to  which  he  had 
been  twice  called  by  the  people  of  the  state  which  he  so 
much  loved — nothiug  could  stay  the  dread  decree.  It 
came,  certain,  final.  The  mystery  of  death  has  been 
solved  by  him,  and  could  he  again  come  in  at  that  door, 
and  take  his  accustomed  seat  upon  that  bench,  is  there 
any  doubt  of  the  message  he  would  bring?  If  he  has 
been  permitted  to  pass  in  review  the  ages  of  the  past, 
would  he  tell  us  that  mere  personal  success,  or  pride  of 
opinion,  or  power,  are  of  any  worth  ?  Or  would  it  be  that 
a  life  unguided  by  passion  or  prejudice,  controlled  only 
by  truth  and  Him  who  is  truth,  is  the  better  part,  both 
here  and  hereafter. 
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In  his  life  there  is  a  lesson  to  those  who  would  be 
guided  by  the  higher  law  of'  the  human  heart.  The 
musical  chords  of  his  heart,  whose  vibrations  were  so 
tender  and  so  touching  in  the  evening  of  life,  had  not 
been  broken  or  changed  in  the  rough  conflicts  through 
which  he  had  passed.  His  was  a  life  of  earnest  work, 
and  the  Beports  of  this  state  speak  his  loudest  praise. 
His  death,  like  his  life,  was  peaceful  and  quiet,  and 
seemed  to  echo  the  words  of  the  aged  poetess,  who 
wrote: 

"  Life  we've  been  so  long  together,  * 

Through  pleasant  and  through  cloudy  weather;, 
'Tis  hard  to  part  when  friends  are  dear, 
Perhaps  'twill  cost  a  sigh,  a  tear ; 
Then  steal  away,  give  little  warning. 
Choose  thine  own  time; 
Say  not  good  night,  but  in  some  brighter  clime 
Bid  me  good  morning." 

W.  H.  MoBBis  said: 

*  May  it  please  the  court: — I  cannot  allow  this  occasion 
to  pass  without  asking  permission  to  gather  a  few  shells, 
washed  on  the  shore  of  memory  by  the  waves  of  remem- 
brance, and  to  place  on  file  a  few  words,  as  a  tribute  of 
respect  to  the  memory  of  him  who  was  so  able  a  judge, 
so  wise  a  counsellor,  and  so  kind  a  friend. 

The  eloquent  words  of  Hon.  T.  M.  Marquett  have  in 
a  marked  degree  recalled  to  our  minds  the  late  chief 
justice  as  he  appeared  to  the  world,  an  embodiment  of 
those  great  qualities  which  constitute  a  lawyer  and  a 
judge;  but,  sirs,  my  duties  brought  me  in  close  contact 
with  the  late  chief  justice  during  the  time  he  presided 
over  the  first  judicial  district  of  this  state,  affording  me 
large  opportunities  of  looking  beneath  the  judicial  er- 
mine, and  I  then  learned  that  the  stern,  infiexible 
judge  was  also  the  unselfish,  humane,  and  warm-hearted 
man,  ever  ready  to  encourage  the  desponding  with  kind 
words  ind  timely  counsel.  He  was  very  careful  to  rule 
without  undue  harshness,  and  always  avoided  hurting 
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the  profeseional  pride  of  young  attorneys;  and  in  this 
regard  it  was  his  custom,  no  matter  «how  well  settled  the 
question,  to  reserve  his  rulings  on  points  presented, 
until  the  next  day;  thus,  as  he  expressed  it,  allowing  the 
attorney  to  think,  that  if  he  did  not  succeed,  he  had  at 
least  raised  a  question  of  importance  and  diflSculty  in 
the  mind  of  the  court,  and  the  adverse  ruling  came  more 
as  friendly  advice  than  as  the  harsh  decision  of  a  court. 
It  was  this  kind  and  considerate  bearing  toward  mem- 
bers of  the  bar,  particularly  in  the  western  portion  of 
his  district,'  where  attorneys  for  the  most  part  were 
young  men,  and  in  a  very  great  degree  deprived  of  the 
priyileges  of  a  good  library,  that  so  endeared  Chief  Jus- 
tice Gantt  to  the  western  portion  of  the  state;  and  many 
an  attorney  will  remember  the  encouraging  words  and 
good  couneel  of  our  late  chief  justice,  and  in  the  silent 
jshambers  of  his  heart  pay  to  his  memory  that  golden 
tribute,  which  springs  from  a  heart  watered  by  a  pure 
regard  for  personal  worth. 

The  late  Chief  Justice  Gantt  was  a  great  sufferer;  he 
bore  his  misfortune  without  a  murmur.  Well  do  I  re- 
member during  the  trial  of  an  important  criminal  case,  at- 
tacked with  the  troublesome  and  painful  asthma,  he  sat 
on  the  bench  the  entire  warm  June  day,  not  able  to  leave 
his  seat,  and  with  difficulty  reaching  his  hotel  at  evening 
— only  then  to  be  unable  to  obtain  rest,  but  obliged  to 
remain  sitting  all  the  night,  in  agony;  and  without  a 
ripple  of  irritation  or  complaining  he  appeared  the  next 
day  in  court,  the  same  kind,  affable,  and  equitable  judge. 
Kipe  in  years,  full  of  legal  knowledge,  and  honored 
by  our  state,  he  has  lain  him  down  to  rest;  and  now 
that  his  heart  has  ceased  its  beatings,  that  his  eyes  are 
closed  forever,  and  that  that  tongue,  so  often  freighted 
with  kind  words,  is  hushed  in  death,  his  monument 
will  be — the  work  performed  as  a  member  of  the  supreme 
court,  which  will  ever  remain  of  record  to  bespeak  hit 
;ibility,  energy,  and  fidelity. 
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Maxwell,  Chief  Jubtiob. 

In   October,  1872,  Judge    Gantt   and    myself  were 
elected  judges  of  this  court.    Judge  Lake,  who  was  re- 
elected judge  at  that  time,  had  held  that  position  from 
the  time  of  the  admission  of  the  state.    As  the  judges  at 
that  time  were  also  judges  of  the  district  courts,  nearly 
the  entire  business  before  the  supreme  court  consisted 
of  cases  decided   by  one  of  the  three  judges  named. 
During  this  time  a  considerable  number  of  cases  were 
brought  up  for  review  from  Judge  Gantt's  district.    He 
at  no  time  manifested  the  slightest  anxiety  about  the 
conclusions  to* be  reached  by  the  court  in  a  case  ap- 
pealed  from   his  decision.     During  the  time   that  he 
acted  as  one  of  the;  judges  of  the  district  court  his 
labors  were  constant  and   unremitting,  and  frequently 
burdensome.    But  notwithstanding  this,  every  case  that 
came  before  him  in  this  court  received  patient,  careful 
examination;  and,  throughout  his  career  as  judge,  he 
seemed  to  be  actuated  by  but  one  motive,  namely,  to 
ascertain  what  the  law  was  upon  any  question  presented, 
and  having  arrived  at  a  conclusion  in  that  regard,  he 
fearlessly  declared  it.     His  success  as  a  lawyer  and 
judge  was  largely  due — ^as  it  must  be  in  all  cases  of  real 
success  in  the  legal  profession — ^to  a  thorough  mastery 
of  legal  principles,  untiring  industry,  and  unswerving 
integrity.    He  possessed  a  warm  and  generous  heart,  full 
of  sympathy  and  kindness.     I  have  never  known  him  to 
speak  an  unkind  word  or  do  an  unkind  act.    By  his  death 
the  bench,  bar,  and  people  of  the  state  have  sustained  a 
great  loss;  but  he  has  built  for  himself  an  enduring  mon- 
ument in  the  legal  history  of  the  state,  in  his  clear  and 
exhaustive  opinions,   the  foundation   upon  which  the 
jurisprudence  of  our  young  state  is  to  be  reared,  and 
coming  generations  will  reap  the  benefits  of  his  labors. 
With   the  full   concurrence  of  the  members  of  the 
court,  the  resolutions  submitted  on  the  part  of  the  Bar 
Association  will  be  spread  upon  the  record. 
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ACKNOWLEDGMENT. 
See  Dbbds,  3,  4,  6.    Mortqagb,  4. 

ACTION. 

1.  The  Surety  on  a  Beplevin  Bond,  as  such,  cannot 

maintain  an  action  of  replevin  against  one  wrongftilly  dis- 
possessing his  principal  of  the  property.  Jimm&non  v. 
Oreen S6 

2.  Actions  Against  the  State.    See  State  v.  Stout 89 

O^oen  V).  State 108 

Bradford  V.  State 100 

StaUv,  White 118 

S.  To  Becover  Price  Bid  at  a  Tax  Sale.  The  highest  bid- 
der  at  a  tax  sale  may  enforce  his  bid  by  compelling  the  treas- 
urer to  issue  a  certificate  of  sale  of  the  land  purchased. 
And  the  treasurer,  in  the  name  of  the  county,  under  the 
provisions  of  section  58  of  the  revenue  law,  may  maintain 
action  against 'the  highest  bidder  to  recover  the  amount  of 
his  bid.    Richardson  County  «.  Miles 118 

4.  Bevival  of  Action.    See  GiUette  v.  Morrison. 268 

5.  Action  to  Quiet  Title.     Independently  of  the  statute  to 

maintain  an  action  to  quiet  title,  the  plaintiff  must,  flrstt 
have  been  in  possession  for  some  considerable  time,  and  it 
must  appear  that  his  rights  are  contested  by  numerous 
parties;  or,  seeond^  the  plaintiff  must  have  established  his 
right  by  numerous  trials  at  law,  and  is  nevertheless  in  dan- 
ger  of  further  litigation  by  parties  who  controvert  that  right. 
State  v,S.  O.dP.B.B 867 

6. :    WHO  MAT  BRING.    A  party  not  in  actual  possession, 

in  order  to  maintain  an  action  to  quiet  title  to  real  estate, 
must  have  the  legal  title  to  the  same.    Id 867 
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7.  Married  Women.    A  married  woman  may,  while  married, 

maintain  an  action  in  her  own  name  for  any  matter  in  rela- 
tion to  her  separate  estate  or  business,  or  for  injuries  to  her 
person.    Omaha  Horse  Railway  Oo.  v.  DooUtUe 481 

See  Attaohmekt.    Injunotion.    MAin>AMUB.    Rbplkyim. 

AFFIDAVIT. 
8ee  Pbacticb,  14.     Rbplbvin,  i. 

ALIENS. 

The  County  Court  cannot  naturalize  aliens.     Staie^  ex  rd. 
Fouler,  V.  Webster 469 

ALIMONY. 
See  DiYOROB. 

AMENDMENTS. 
Bee  Practice,  5,  6, 87,    Pleading,  8 

ANSWER. 
See  Pleading,  2,  0, 17. 

APPOINTMENTS. 
See  Offioebs. 

APPBiLS. 

1.  Aotions  of  Beplevin.     In  an  action  of  replevin  to  re- 

cover possession  of  specific  property,  commenced  before  a 
Justice  of  the  peace,  and  tried  by  a  jury,  an  appeal  may  be 
taken  from  the  Judgment  of  the  Justice  of  peace  to  the  dis- 
trict court,  without  regard  to  the  amount  in  controversy. 
Bdwards  «.  Bchutt 18 

2.  To  the  Supreme  Court  will  only  lie  upon  a  final  order 

or  decree.    Normand  f>.  Otoe  County 261 

8.  Equity  Jurisdiotlon :    appeal.    Where  a  party  has  been 

prevented  from  complying  with  the  legal  requisites  to  ob- 
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tain  an  appeal,  by  the  default  or  absence  of  the  Jastioe  or 
Judge  of  the  court  in  which  the  cause  is  pending,  and  not 
hj  any  default  or  laches  on  his  part,  the  appeal  may  be 
taken  and  perfected  after  the  expiration  of  the  time  limited 
by  statute,  and  such  appeal  must  be  treated  in  the  appellate 
court  as  though  it  had  been  taken  within  the  time  pre- 
scribed by  law.    Dobson  «.  Dohson 296 

4.  To  the  Distriot  Court.  The  statute  specially  pro- 
vides that  a  Judgment  given  in  a  Justice*s  court  may  be 
set  aside,  and  a  trial  had  in  which  the  defendant  can  set  up 

«  all  his  defenses;  and  in  such  case  an  appeal  will  not  lie  to 
the  district  court  until  after  the  proper  motion  shall  have 
been  made  to  set  aside  such  Judgment  Olendenning  v. 
Orawford 474 

5. .  If  the  district  court  has  no  Jurisdiction  of  an  ap- 
peal case,  it  is  error  to  render  a  final  Judgment,  or  Judgment 
for  costs;  and  when  the  district  court  has  Jurisdiction  in 
such  case,  and  a  Jury  has  been  called  and  the  evidence  of 
the  parties  has  been  given  to  the  Jury,  it  is  error  to  dis- 
charge the  Jury  and  to  render  a  final  Judgment  by  the 
court  in  such  case.    Lewii  «.  WcUna 477 

See  PBAcrrioB,  86. 

ASSESSMENT. 

Of  Property  for  Taxation :  ADTHORmr  of  prboinot  as- 
BB880R.  Under  our  statutes,  a  precinct  assessor  not  only 
has  the  authority,  but  it  is  his  sworn  duty,  to  see  to  it  that 
all  property  within  his  jurisdiction,  liable  to  taxation,  is  en- 
tered on  the  assessment  roll.  Nor  will  the  fact  of  a  sworn 
list  having  been  made  by  the  owner  Justify  the  assessor  In 
neglecting  to  assess  property  which  he  knows  has  t>een 
omitted.    Boe  v.  8t,  John 139 

See  Taxes. 


ASSIGNMENTS. 

1.  Absolute  AsBignments.  An  insolvent  debtor  may  make 
an  absolute  assignment  of  all  his  property  to  a  trustee,  to 
be  applied  in  payment  of  his  debts ;  but  in  such  case  it  is 
the  duty  of  the  trustee  at  once  to  apply  the  property  to  the 
purpose  for  which  the  trust  was  created.    MeOleery  «.  AUm,    31 
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2. .    While  such  a  trust  cannot  be  executed  instantly,  yet 

the  delay  must  only  be  such  as  necessarily  results  from  a 
reasonable  exercise  of  the  power  given  to  the  trustee.    Id.,    21 

3. :    CONDITIONS :   FBAUD.   A  debtor  cannot,  when  a  debt 

is  due,  avoid  the  obligation  of  immediate  payment,  nor  can 
he,  without  the  consent  of  the  creditor,  extend  the  period  of 
credit.  Therefore,  if  an  assignment  contains  a  provision, 
from  which  it  appears  that  the  debtor,  at  the  time  of  its 
execution,  intended  to  prevent  the  immediate  application  of 
his  property  to  the  payment  of  his  debts,  it  will  render  the 
instrument  void  on  its  face.    Id 21 

4,  :    :    .    Where  an  assignment  contained 

a  provision  authorizing  the  assignee  **to  dispose  of  the 
same  in  any  manner  whatsoever  as  freely  and  lawfully  as 
the  assignor  could  do  himself,  which  the  said  party  of  the 
second  part,  trustee  as  aforesaid,  may  deem  advisable  to  do, 
tending  in  his  opinion  to  convert  the  same  into  money,  for 
the  benefit  of  all  interested,''  Heldy  that  this  authorized  a 
sale  on  credit,  and  rendered  the  instrument  void  on  its  face. 

Id 21 

5.  Attachment.    Pl*operty  held  by  an  assignee,  under  a  valid 

assignment  for  the  benefit  of  creditors,  is  not  subject  to  at- 
tachment or  garnishment  for  the  assignor's  debts.  SMueter 
V.  Raymond  Bros,  db  Oo 281 

See  Fraud.    NBeoriABLB  Instbumbntb. 


ATTACHMENT. 

1.  Assignment :  attachkbnt.  Property  held  by  an  assignee, 

under  a  valid  assignment  for  the  benefit  of  creditors,  is  not 
subject  to  attachment  or  garnishment  for  the  assignor's 
debts.    BMaeter  v.  Raymond 281 

2.  Note  and  Mortgage.    The  attachment  of  a  note  and  mort- 

gage debt  is  in  effect  a  seizure  of  the  same,  and  in  law  is 
regarded  as  an  assignment  to  the  attaching  creditor  of  such 
note  and  mortgage,  and  gives  such  creditor  the  same  right 
to  enforce  the  payment  of  the  money  from  the  garnishee  as 
the  debtor  himself  previously  had.    OampbeU  v.  Kesbit 800 

8.  "i     BioHTfi  OF  ATTACHING  CBBDiTOB.    The  attaching 

creditor  cannot  be  deprived  of  the  right  acquired  by  virtue 
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of  his  attachment  in  such  case,  unless  by  a  person  who  has 
previonsly  acquired  a  valid  right  to  the  property  thus  at- 
tached.   Id 800 

ATTORNEYS. 

1.  Attorneys'  Fees :  injukotion.  E.  obtained  a  temporary 
order  of  injunction  against  D.  for  a  certain  period  of  time, 
upon  executing  a  bond  with  surety  in  the  sum  of  |500.  No 
steps  were  taken  to  dissolve  this  injunction,  and  no  counsel 
appeared  for  D.  until  the  order  had  expired  by  operation  of 
law,  when  counsel  appeared  for  D.,  and  resisted  an  applica- 
tion for  another  order,  which  was  allowed  upon  the  deposit 
of  a  certain  sum  of  money  by  K.,  and  afterwards  dissolved. 
HM^  that  D.  cannot  recover  damages  for  the  alleged  pay- 
ment of  attorney's  fees  in  an  action  on  the  bond  given  upon 

^        the  allowance  of  the  first  order.    KittU  t.  DeLamater 70 

2.  :      BMPLOTlCBirr    OP  ATTORNBY    FOR  THE    8TATB    NOT 

VALID  WHBN    THERE    IS    NO    LAW  AUTHORIZING    IT.      The 

claim  on  which  the  action  was  brought  was  for  the  recovery 
for  services  performed  by  the  plaintiffs  as  attorneys  in  an 
action  against  the  state,  under  an  employment  by  the  attor- 
ney  general,  by  which  they  were  to  have  a  fee  of  ten  thou- 
sand dollars,  contingent  upon  a  judgment  being  finally 
recovered  favorable  to  the  state,  which  was  obtained.  HeUd^ 
that  there  was  no  law  authorizing  the  employment,  and,  if 
actually  made,  was  void,  and  all  services  performed  under 
it  gratuitous,  imposing  no  legal  obligation  on  the  state  to 
payforthem.    Bradford  v.  The  State 109 

AUDITOR  OF  PUBLIC  ACCOUNTS. 
Bee  State  and  State  Officers. 

BANKS  AND  BANKING. 

1.  Banks.  I.,  the  president  of  a  national  bank  in  Nebraska 
City,  obtained  from  K.,  in  the  city  of  Omaha,  his  (K.'s) 
promissory  note  for  the  sum  of  |2,000,  payable  to  I.  or 
order,  and  payable  on  demand,  for  the  purpose  of  purchas- 
ing stock  in  the  bank  of  which  he  was  president.  I.  pro- 
cured  the  note  to  be  discounted  by  his  bank,  and  had  the 
proceeds  thereof  placed  to  his  credit  therein,  and  he  after- 
wards drew  the  same  out  by  checks  on  the  bank.  None  of 
the  officers  of  the  bank,  except  the  president,  were  aware  of 
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the  character  of  the  note,  or  that  it  had  been  given  for  stock. 
Held,  in  an  action  on  the  note,  that  the  bank  was  entitled  to 
recover.    Kennedy  v.  (ko€  County  NiUUmal  B€tnk 69 

2.  :  WHEN  Bouno  BT  ACTS  OF  PRE8IDKHT.  Represen- 
tations of  the  president  of  a  bank,  made  in  transacting  its 
business,  are  admissible  in  evidence  against  the  bank;  but 
statements  made  by  him  away  from  the  baok,  in  reference 
to  matters  in  which  the  bank  has  no  interest,  are  not  ad- 
missible. MerchanU  Bank  v.  Mudolf,  6  Neb.,  627,  cited  and 
adhered  to.    Id 59 

3.  :    .    Like  other  agents,  the  president  of  a  bank 

must  act  within  the  scope  of  his  authority,  in  order  to  bind 
his  principa],  unless  his  acts  have  been  ratified.    Id 59 


ooNTRAcrr  B7  OFFICERS :    B8T0PPKL.    O.,  the  presi- 


dent of  a  bank,  informed  one  R.  that  they  were  about  to  re- 
organize the  bank,  and  that  if  he  would  act  as  director 
thereof,  and  his  firm  would  give  the  bank  all  their  business 
as  they  had  done  before,  and  use  their  Influence  in  its  be- 
half, that  they  would  give  him  ten  shares  of  the  stock.  R. 
accepted  the  proposition,  and  was  elected  and  served  as  a 
director,  and  the  firm  of  which  he  was  a  member  continued 
to  do  business  with  the  bank,  ffeld,  1st,  that  the  agreement 
was  a  sufficient  consideration  to  entitle  R  to  the  ten  shares 
of  stock.  2d.  That  the  president  professing  to  act  for  the 
bank  in  the  transaction,  and  the  bank  receiving  the  benefits 
derived  trom  the  contract,  thereby  ratified  his  action.  Bick 
a  State  National  Bank 201 

5. :    FOWBR  OF  OFFiOBRS.    As  a  rule,  the  officers  of  a 

bank  are  held  out  to  the  public  as  having  8uffici(.'nt  author- 
ity  to  act  according  to  the  usage  and  course  of  business  of 
such  institutions,  and  their  acts,  within  the  scope  of  their 
authority,  bind  the  bank  in  favor  of  persons  having  no 
knowledge  to  the  contrary.    Id 202 


No  officer  of  a  bank  can  bind  it  by  a  prom- 


ise to  pay  a  debt  which  the  corporation  does  not  owe,  and 
was  not  liable  to  pay,  unless  the  bank  authorized  or  has 
ratified  the  act;  but  ratification  is  equivalent  to  original 
authority  to  act  in  the  matter,  and  corporations  are  bound 
in  the  same  manner  as  natural  persons.    Id 202 

See  NbGOTIABLB  iNSTRUMSliTS.      PrIITCIPAL  AMD  SXJRBTT. 
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BILL  OP  EXCEPTIONS. 
See  Practicb,  89. 

BILLS  AND  NOTES. 
See  Nbootiablb  Inbtrumekts. 

BOARD  OP  PUBLIC  LANDS  AND  BUILDINGS. 

1.  Powers.    The  board  of  public  lands  and  buildings  are  the 

successors  of  the  board  of  prison  inspectors ;  but  they  possess 
no  power  except  such  as  is  conferr^  by  the  constitution  of 
1875,  or  by  statute.  They  possess  no  authority  to  appoint 
or  remove  the  physician  of  the  penitentiary,  such  power  be- 
ing vested  in  the  governor.    The  State  v .  Board 42 

2.  Board  of  Prison  Inspectors.    The  relator  was  appointed 

physician  by  the  board  of  prison  inspectors,  and  was  to  hold 
his  office  during  the  pleasure  of  said  board.  Held,  that 
when  the  board  ceased  to  exist  by  limitation  of  the  consti- 
tntion,  the  appointment  of  the  relator  terminated.    Id 42 

8.  Officers :  whbk  thbir  powers  obasb.  As  a  general  rule, 
where  the  term  of  a  particular  officer  is  fixed  by  statute,  his 
power  ceases  with  the  expiration  of  that  term,  unless  there 
is  a  provision  that  he  shall  hold  his  office  until  his  success- 
or is  elected  and  qualified.  But  where  the  practice  has 
been  for  officers  to  hold  over  until  their  successors  are 
elected  and  appointed,  their  acts  are  valid.    Id 42 


HOLDiso  BT  AFPOiNTicEin*.    An  appointment,  un- 


limited  as  to  its  term,  continues  in  force  until  revoked,  or 
the  authority  by  which  it  was  made  ceases  to  exist.    Id,,.    42 

5.——:     AirrHORITT    CBA8E8  WHBN    APPOINTINO    FOWBR    18 

ABOLISHED.  The  death  or  removal  of  members  of  a  particu- 
lar board  who  are  vested  with  the  appointing  power,  their 
places  being  filled  with  others,  does  not  annul  appointments 
already  made,  because  the  board  continues  to  exist,  with 
foil  power  to  make  or  revoke  appointments.  But  upon  the 
abolition  of  the  board,  without  a  saving  clause  as  to  its  ap- 
pointments,  the  authority  of  those  persons,  who  merely  hold 
office  during  its  pleasure,  ceases.    Id 42 

BONA  FIDE  PURCHASER. 
See  Fraud.    Mortoaoe. 
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BONDS. 

1.  Principal  and  Surety:  bond:  conditions.  A  bond 
which  is  perfect  on  its  face,  apparently  duly  executed  by  all 
whose  names  appear  therein,  which  purports  to  be  signed 
and  delivered  by  the  several  obligors,  and  is  actually  deliv- 
ered by  the  principal  without  stipulation,  reservation,  or 
condition,  cannot  be  avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  upon  the  condition  that  it  should 
not  be  delivered  unless  it  should  be  signed  by  other  persons, 
who  did  not  sign  the  same,  if  the  obligee  had  no  notice  of 
such  condition,  and  nothing  to  put  him  on  inquiiy  as  to  the 
manner  of  its  execution.    Cviler  v.  RaberU 4 

2. :  -; :  UABiLiTT  OP  BURBTT.  Where  a  bond  con- 
tains in  the  obligatory  part  the  names  of  several  persons  as 
sureties,  if  a  part  sign  the  same  with  an  understanding,  and 
on  the  condition  that  it  is  not  to  be  delivered  to  the  obligee 
until  it  is  signed  by  all  whose  names  appear  in  the  obliga- 
tory part  thereof  as  sureties,  it  will  not  be  valid  as  to  those 
that  do  sign  until  the  condition  is  complied  with.    Id 5 

3. :    :    ,    If  there  is  anything  on  the  face  of 

the  bond,  or  in  the  attending  circumstances,  to  apprise  the 
obligee  that  the  bond  has  been  delivered  by  the  sureties  to 
the  obligor,  to  be  delivered  to  the  obligee  only  upon  certain  . 
conditions  which  have  not  been  complied  with,  the  sureties 
may  plead  the  failure  to  comply  with  the  conditions  as  a  de* 
fense  in  an  action  on  the  bond.    Id 6 


A  statutory  bond  must  conform 


substantially  to  the  requirements  of  the  statutes  in  respect 
to  its  penidty,  conditions,  form,  and  number  of  sureties. 
The  statute  in  such  case  enters  into  and  forms  a  part  of  the 
contract,  and  a  surety  may  insist,  as  a  defense  in  an  action 
on  such  a  bond,  signed  by  but  one  surety,  where  two  are  re- 
quired, that  he  is  not  liable  thereon,  the  bond  not  being  per- 
fect on  its  face,  unless  he  waive  the  defect.    Id 5 

6. :    ▲  BURBTT  on  a  replevin  bond  is  not  entitled  to  notice 

of  the  pendency  of  the  action.  By  signing  the  bond,  he  is 
concluded  by  the  Judgment    Moore  v.  Kepner 891 

Bee  CiTiBS^ov  Sboond  Class.    Exbcutions,  4,  5,  6.    Taxbs,  13. 

BRIDGES. 
See  Roads.    Taxbs,  18. 
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CHATTEL  MORTGAGE. 
See  Fraud.    Mobtoagb. 

CITIES. 

1.  City  Ordinanoes.  The  fact  that  certain  proyisions  of  a 
city  ordinance  are  void,  does  not  authorize  the  court  to  de- 
clare void  thoae  provisions  which  relate  to  the  proper  sub- 
ject matter  of  the  ordinance,  when  they  are  distinct  and 
separate  from  those  which  are  void  and  useless.  In  such 
case  those  provisions  which  are  valid  must  stand  as  the 
law,  while  the  others  must  be  treated  as  inoperative  and  of 
no  effect    Statey  m  rd.  Hcthn^  v,  Ha/rdy 877 

d.  :    PiTBLiCATiON  QF.    When  one  week's  publication  of 

a  city  ordinance  is  required,  one  publication  of  such  ordi- 
nance fills  the  requirements  of  the  law.    Id 877 

CITIES  OP  THE  FIRST  CLASS.  * 

Taxes  for  School  Purposes.  The  '*  act  relative  to  public 
schools  in  cities  of  the  first  class  "  does  not  confer  power  on 
the  board  of  education  to  impose  or  levy  and  collect  taxes 
for  school  purposes;  its  power  is  merely  to  report  to  the  city 
council  an  estimate  of  the  fUnds  required  for  the  ensuing 
fiscal  year,  and  it  is  the  duty  of  the  city  council  to  levy  and 
collect  the  necessary  amount  of  taxes  for  such  school  pur- 
poses,  the  same  as  other  taxes.  Th»  Staie^  m  rel.  School  Dig- 
triet,  «.  City  of  Omaha • 267 

CITIES  OF  THE  SECOND  CLASS. 

1.  Street    Bonds:      constitutional    law.       Subdivision 

XXXVIII,  section  81,  of  the  act  relating  to  cities  of  the 
second  class  is  constitutional;  and  the  authority  to  issue 
street  bonds  to^contractors  is  not  restricted  by  section  89  of 
the  same  act,  nor  is  the  issue  of  such  bonds  regulated  by 
the  provisions  of  the  act  of  February  15, 1869.  Wheeler  v. 
Oity  of  PlaUwumlh 270 

2.  Street  Improvements.    Cities  of  the  second  class  cannot 

levy  a  tax  for  street  improvements  to  exceed  five  mills  on 
the  dollar  for  any  one  year ;  and  any  tax  for  street  improve- 
ments in  excess  of  this  amount  is  illegal  and  void.    Id,,..  270 
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B.  Bohool  Taxes.  Under  tbe  act  of  Pebruury  15, 1876,  "re- 
Iflilng  to  public  schools  In  cillea  of  lfa«  wcond  clasa,"  tbe 
'Kgregftte  of  school  tax  for  all  school  purposei  shall  in  no 
one  yMr  exceed  one  per  cent  upon  all  tbe  taxable  property 
of  the  district    Fd «0 

4.  Funding  Bonds.    Authority  is  given  to  cities  of  tbe  second 

class  10  Issue  funding  twnds,  without  having  flrat  sabmitLed 
tlie  qaestion  to  a  vote  of  tbe  legal  votera  of  the  city.    J4. . .  970 

5.  Qeneral  IndebtedneBS.    Tbe  provito  in  HubdivlBton  XL, 

section  31,  of  tbe  act  relating  to  cities  of  the  second  class: 
"That  the  bonded  Indebtedness  shall  not,  at  any  one  time, 
t-xcecd  twenty  per  cent  of  the  value  of  the  real  estate  of  such 
city,  according  to  the  sasessment  of  the  preceding  year,"  la 
an  Independent  proposition  which  relates  to  the  entire 
ttonded  debt  of  the  city,  and  therefore  all  bonds  Issaed  in 
excess  of  the  amount  so  limited  are  without  any  authority 
of  law  and  void.    7d STO 

CLAIMS. 
See  State  and  Statb  Officers,  3. 

COMMON  CARRIERS. 
Bee  NiMLiOKNCB.    Rai 


CONDITIONS. 
See  BoNiw,  1.    Coktkacts,  8.    Warbantv. 

CONSIDERATION. 
Sev  Nbuotiablb  iKsTnuuRirrsL 

CONSTITUTIONAL  LAW. 

d  to  Railroad  Companieflt  lboislativk  DrscitRrioH. 
nlil  the  Hiloptioo  of  (be  coDStltulioo  of  1875,  the  whole 
alter  of  municipal  aid  to  works  of  internal  improvement 
as  within  the  sole  tontrol  of  the  legislature,  and  subjectio 
>  reBlnilot  other  than  such  as  that  body  saw  fit  to  impofte. 
•ineiiinn  V,  C.  O.  A  B.  U.  R.  R.  Oo S 

— .  Section  S  of  article  XII  of  the  constituijon  is  to  be 
hen  as  restrictive  only  upon  the  exercise  of  leRislative  dis- 
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cretion  in  the  aathorization  of  coanty  and  municipal  in- 
debtedness In  aid  of  railroads  and  other  internal  improve- 
ments.  It  fixes  a  boundary  beyond  which  the  legislature 
cannot  go,  but  within  which  its  authority  is  still  supreme. 
Id 810 

8. .    The  act  of  February  16, 1869,  as  amended  March  8d, 

1870,  and  February  17,  1875,  enabling  counties,  cities,  and 
precincts  to  issue  bonds  to  aid  works  of  internal  improve- 
movement,  in  force  at  the  adoption  of  the  new  constitutioD, 
is  not  in  conflict  with  section  2,  article  XII,  of  that  instru- 
ment, and  is  still  in  fliU  force.    Id 310 

4 .    As  the  law  stands  there  is  no  warrant  for  creating  a 

county  indebtedness,  in  aid  of  internal  improvements,  ex- 
ceeding in  the  aggregate  ten  per  cent  of  the  assessed  value       ^ 
of  the  taxable  property  within  the  county.   "And  even  this 
must  have  been  authorized  by  at  least  two-thirds  of  all  the 
votes  cast  on  the  proposition  to  extend  such  aid.    Id 310 

5. .    Where  a  county  votes  aid  to  a  railroad  company  in 

excess  of  the  amount  authorized  by  law,  it  is  simply  a  void 
act,  conferring  no  authority  on  the  county  commissioners  to 
issue  the  bonds  of  the  county  in  any  amount  whatever.    Id,  310 

0.  Bird  Law.    The  act  of  1877,  generally  known  as  the  bird 

law,  is  in  effect  an  amendment  of  sections  88,  86,  80  of  the 
criminal  code  of  1873,  and,  under  section  11,  article  III,  of 
the  constitution,  and  the  rule  laid  down  in  SmaiU  v.  WhiUy 
4  Neb.,  853,  is  unconstitutional  and  void.  Sovereign  v.  The 
State "..  409 

See  Cities  of  thb  Second  Class.    Taxes,  10. 

CONSTRUCTION  OF  STATUTES. 
See  Statutes. 

CONTRACTS. 

1.  Public  Policy.    A  contract  to  operate  in  grain  options,  to 

be  adjusted  according  to  the  difierence  in  the  market  value 
thereof,  is  a  contract  for  a  gambling  transaction  which  the 
law  will  not  tolerate.  It  is  contra  fjonos  mores^  and  against 
public  policy.    Rudolf  v.  Winters 126 
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2.  .  Whenever  a  claim  is  bottomed  on  an  immoral  or 
illegal  transaction,  no  right  whatever  can  be  founded  upon 
such  conti'act  which  the  law  will  sanction  or  the  courts 
maintain.   Id 136 

8.  Covenants.  As  a  general  rule  the  covenants  of  a  contract 
will  be  considered  and  held  as  dependent  conditions  to  be 
performed  by  the  respective  parties,  unless  it  very  clearly 
appears,  from  the  nature  of  the  covenants,  they  intended 
them  to  be  independent ;  and  the  common  intention  of  the 
parties  must  be  collected  from  the  entie  instrument;  and 
therefore  one  clause  or  condition  of  the  contract  must  be  in- 
terpreted by  the  others,  whether  they  precede  or  follow  it 
Hamilion  v.  ThraU 210 

4.  Evidence.    When  the  parties  have  reduced  their  contract 

to  writing,  the  law  presumes  that  all  previous  and  contem- 
poraneous negotiations  and  conversations  leading  to  the  con- 
tract, are  merged  in  it,  and  such  contract  cannot  be  varied 
by  parol  testimony.    Id 210 

• 

5.  Fraud:    RBscrssiON  of  contract.    To  entitle  a  party  to 

rescind  a  contract  for  the  sale  of  chattels  on  the  ground  of 
fraud,  he  must  ofi'er  to  return  the  property  received  by  him, 
and  demand  a  rescission  within  a  reasonable  time  after  the 
discovery  of  the  fraud.    Brawn  v.  Waters 424 

6. :    .    If  a  party  be  induced  to  purchase  an  article 

by  fraudulent  misrepresentations  of  the  seller  respecting  it, 
and  after  discovering  the  fraud  continue  to  deal  with  the 
article  as  his  own,  he  cannot  recover  back  from  the  seller 
the  money  paid  for  it    Id 424 

7. :    .    In  this  case  there  having  been  a  delay  of 

from  Ave  to  six  months  after  discovering  the  fraud,  and  no 
offer  to  restore  the  property  or  to  account  for  its  use,  equity 
will  not  lend  its  aid  by  decreeing  a  rescission  of  the  con- 
tract, but  will  leave  the  plaintiff  to  the  ordinary  modes  of 
redress  which  the  law  affords.    Id 424 

See  Bpboifio  Pbrforicancb. 

CONVERSION. 

1.  Demand.  In  an  action  to  recover  damages  for  the  conver- 
sion of  goods,  the  only  purpose  of  a  demand  is  to  establish 
the  fact  of  a  conversion.    Where  a  wrongful  conversion  is 
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established  by  other  testimony,  a  demand  need  not  be 
shown.     WrigTU  c.  0-reenwood  Warehotue  Co 486 

2.  Consignment  of  Goods :  bill  of  lading  :  assignicbnt  • 
OF.  F.  &  K.  purchased  a  quantity  of  flaxseed  under  an  ar- 
rangement  with  S.  &  E.  that  they  would  advance  the  neces- 
sary funds  to  pay  for  it,  for  shipment  to  W.  &  L.,  at 
Chicago,  111.  When  F.  &  K.  had  purchnsed  the  seed,  they 
applied  to  S.  &  E.  for  the  money,  which  was  refused; 
whereupon  they  shipped  the  seed  in  their  own  names  to  W. 
&  L.,  drew  upon  the  consignees  for  the  money,  and  as- 
signed both  the  bill  of  lading  and  draft  to  the  Greenwood 
Warehouse  Company  in  payment  for  money  advanced  to 
enable  them  to  pay  for  the  seed.  In  an  action  by  the  latter 
against  W.&  L.  to  recover  damages  for  the  conversion  of 
the  flaxseed :  ffeld^  that  although  the  seed  was  purchased 
by  F.  &  K.  under  said  arrangement,  still  as  it  was  their 
property  they  had  the  right  to  ship  it  to  their  own  credit, 
and  to  impose  such  terms  upon  the  consignees  as  they  saw 
fit.  It  was  also  held  that  by  said  assignment  of  the  bill  of 
lading  and  draft,  the  entire  interest  of  F.  &  E.  in  the  ship- 
ment  passed  to  the  Warehouse  Company ;  and  that  the  con- 
signees having  accepted  the  seed,  and  rellised  payment, 
were  liable  for  its  fUll  market  value.    Id 435 

CONVEYANCE. 

1.  Covenants:  iroumbranob.  An  incumbrance  within  the 
meaning  of  the  covenant  against  them,  is  said  to  be  every 
right  to,  or  interest  in,  the  land,  to  the  diminution  in  value 
of  the  estate,  but  consistent  with  the  passage  of  the  fee. 
Chapman  v.  KimbaU 899 

2. :    .    Where  a  covenant  is  broken  at  the  time  of 

the  conveyance,  it  does  not  run  with  the  land.  The  obliga- 
tion is  merely  personal,  and  is  limited  to  the  parties  to  the 
covenant,  and  confers  no  right  of  action  on  subsequent  pur- 
chasers of  the  estate.    Id 890 

8. :    :    8TATUTB  OF   UMiTATioNB.     A   Covenant 

against  incumbrances  is  a  present  engagement  that  the 
grantor  has  an  unencumbered  title,  and  is  not  in  the  nature 
of  a  covenant  of  indemnity.  The  statute  of  limitations, 
therefore,  commences  to  run  at  once,  if  an  incumbrance  ex- 
isted at  the  time  of  the  conveyance.    Id 899 

Bee  Dbbdb.    Mortgagbs. 
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CORPORATIONa 

1.  Defect  in  Organization.    Though  a  corporation  may  be 

80  defective  as  to  render  the  franchise  wholly  invalid  in  a 
proceeding  against  it  by  the  state,  still  its  corporate  exist- 
ence, when  acting  under  color  of  a  franchise,  cannot  be 
questioned  in  a  suit  where  it  would  arise  collaterally.  Lin- 
coin  B,  d  8.  Ass'n.  v,  Qraham ...  173 

2.  Interest.    Persons  associated  and  incorporated  under  sec- 

tion 128,  and  subsequent  sections  of  chapter  XXY  of  the 
Revised  Statutes  of  1866,  for  the  transaction  of  lawful  busi- 
ness, have  no  authority  as  a  corporation  to  charge  and 
receive  interest  on  loans  made  by  them,  to  exceed  the  maxi- 
mum rate  allowed  by  law;  and  all  loan  contracts  made  by 
such  corporation  for  interest  in  excess  of  the  rate  fixed  by 
law,  are  affected  with  the  vice  of  usury.  Lincoln  B,  d  8. 
A»9i*n,  t.  Oraham 178 

COUNTIBa 

1.  County  Board :    jubisdiction  in  locating  public  boads. 

In  an  application  to  the  board  of  county  commissioners  to 
establish  a  new  public  road,  the  posting  of  four  notices  in 
the  manner  required  by  the  statute,  and  the  presentation  of 
a  petition  to  the  board  for  such  road,  signed  by  at  least  ten 
land  holders,  residents  of  the  county,  are  essential  prerequi- 
sites which  must  be  complied  with  before  the  board  can  ac- 
quire any  Jurisdiction  over  the  subject  matter  of  the  location 
and  opening  of  such  new  road.    Doody  «.  Vaughn 98 

2.  :    POWERS.    The  board  of  county  commissioners  have 

no  power  to  review,  vacate,  or  set  aside  its  former  abjudica- 
tions.   Kemerer  «.  TJie  State 180 

8.  :       auditing    COMTBHSATION     op    public     0FFICBB8. 

Where  the  compensation  for  services  rendered  for  the 
county  is  definitely  fixed  by  law,  the  audit  of  the  same  and 
drawing  a  warrant  therefor,  by  the  board,  are  merely  minia- 
terial  duties  unattended  with  the  exercise  of  any  oflSctal 
discretion,  and  therefore,  in  such  case,  the  board  cannot 
make  such  compensation  any  greater  nor  any  less  than  that 
fixed  by  the  law.    Id 180 

4.  Taxes :  equalization  :  powbrb  of  countt  boabd.  The 
county  commissioners,  acting  as  a  board  of  equalization, 
cannot  raise  the  assessment  on  property  without  giving  no- 
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tice  to  the  owner ;  and  if  they  do  so  increase  the  assessment 
of  property  without  notice,  they  act  without  Jurisdiction  of 
the  perHon  or  subject  matter,  and  their  proceedings  are 
void,  and  of  no  effect.  South  Platte  Land  Co.  v.  Buffalo 
County 258 

5.  County  Aid  to  works  of  internal  improvement.  As  the 
law  stands  there  is  no  warrant  for  creating  a  county  indebt- 
edness, in  aid  of  internal  improvements,  exceeding  in  the 
aggregate  ten  per  cent  of  the  assessed  value  of  the  taxable 
property  within  the  county.  And  even  this  must  have  been 
authorized  by  at  least  two-thirds  of  all  the  votes  cast  on  the 
proposition  to  extend  such  aid.  Reineman  v.  C.  G.  d  B.  H, 
B.  B 810 

6. .    Where  a  county  votes  aid  to  a  railroad  company  in 

excess  of  the  amount  authorized  by  law,  it  is  simply  a  void 
act,  conferring  no  authority  on  the  county  commissioners  to 
issue  the  bonds  of  the  county  in  any  amount  whatever.    Id.  810 

7.  Taxation:     exemption:    TiifBBR  act:    constitutional 

LAW.  The  legislative  act  of  February  12, 1869,  entitled  an 
"Act  to  encourage  the  growth  of  timber  and  fruit  trees,"  is 
repugnant  to  the  constitution  of  1875,  and  is  therefore  in- 
operative ;  and  all  deductions  made  under  it  from  the  as- 
sessments of  lands  for  each  acre  planted  and  cultivated  with 
forest  and  fruit  trees,  are  made  without  authority  of  law ; 
they  are  mere  nullities,  and  must  be  so  treated  by  the 
county  commissioners  in  levying  the  necessary  taxes  for 
the  current  year.    U.  P.  B.  B.  v.  Saunders  County 228 

8.  Be-Looation  of  County  Seat :    jurisdiction  of  countt 

C0MMIB6I0NEBS.  The  act  of  1875,  for  the  re-location  of 
county  seats,  gives  to  the  board  of  county  commissioners 
exclusive  authority  to  receive  petitions  for  that  purpose, 
and  also,  incidentally,  to  determine  whether  the  signatures 
to  such  petitions  are  genuine,  and  of  persons  authorized  to 
sign  them.  And  when,  in  the  exercise  of  this  Jurisdiction, 
the  commissioners  receive  a  petition  for  the  re-location  of  a 
county  seat,  and  Judge  it  to  be  in  all  respects  sufficient,  and 
call  an  election  accordingly,  no  objection  being  interposed 
either  to  the  petition  or  to  the  action  of  the  commissioners 
until  after  the  election  has  been  held  and  the  result  declared, 
it  is  too  late  to  question  the  sufficiency  of  the  petition ;  and 
an  injunction  to  restrain  the  removal  of  the  county  offices 
to  the  new  county  seat,  on  the  ground  that  such  petition  did 
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not  conform  to  the  requirements  of  the  law,  will  not  be 
granted.    Bllis  v.  Earl 881 

9- :    .    The  proper  place  to  raise  questions  con- 

cerning  the  sufficiency  of  a  petition  for  the  re-location  of  a 
county  seat  is  before  the  commissioners  themselves;  and  if 
no  objection  be  made  there,  the  party  complaining  not  be- 
ing prevented  from  so  doing,  equity  will  not  interfere  to 
prevent  a  removal,  conformably  with  the  result  of  the  elec- 
tion, because  of  defects  in  the  petition. .  Id 882 

10. :  ELBCTiON.  In  ordering  an  election  on  the  ques- 
tion of  the  re-location  of  a  county  seat,  thirty  days  notice  is 
required.  But  even  if  the  notice  be  for  a  less  time  than 
this,  a  court  of  equity  will  not,  for  this  reason  alone,  declare 
the  election  void  at  the  suit  of  a  party  who  participated 
therein,  especially  where  it  is  not  shown  that  a  different  re- 
sult would  probably  have  been  obtained  if  the  full  statutory 
notice  had  been  given.    Id 883 

COUNTY  BONDS. 
Bee  Ck)UNTiB8,  5,  6. 

COUNTY  COURTS. 

1.  Naturalization  of  Aliens.    A  court  without  any  clerk, 

distinct  from  the  Judge  of  such  court,  is  not  a  court  **  hav- 
ing a  clerk  '*  within  the  meaning  of  section  2105  of  the  Re- 
vised Statutes  of  the  United  States,  providing  for  the  natu- 
ralization of  aliens,  and  such  court  is  not  competent  to 
naturalize  aliens.     StcUe^  ex  rsl.  Fossler,  «.  Webster 460 

2.  Appointment  of  Clerks.    The  act  passed  February  15, 

1877,  by  the  legislature  of  Nebraska,  does  not  confer  any 
authority,  either  expressed  or  implied,  for  the  appointment 
of  a  clerk  for  the  county  Judge.    Id 469 

COUNTY  SEAT. 
Bee  Counties,  8, 9, 10. 

COUNTY  TREASURER 
See  Taxes,  5. 
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COURTS. 
See  Oomnr  Ooubt.    Jurisdiction.    Practiob. 

COVBNANTa 

Bee  GONTBTANOB. 

CRIMINAL  LAW. 
See  Pragticb  in  Criminal  Casbs. 

DAMAGES. 

1.  Bepleyin:    byidbnob.    Where  in  an  action  of  replevin 

tried  to  the  court  without  a  Jury  it  was  found  that  the  use 
of  the  property  while  held  by  the  plaintiff  was  worth  $519, 
and  that  during  the  same  time  the  property  had  depreciated 
in  value  $216,  but  neither  of  these  items  have  been  aUawed 
as  damages^  and  the  testimony  not  having  been  preserved : 
Reld^  that  there  was  no  means  of  ascertaining  whether  they 
ought  to  have  been  allowed  as  damages  or  not,  but  that  the 
inference  to  be  drawn  from  the  fact  that  tho  court  below  did 
not  allow  them  is,  that  the  evidence  did  not  warrant  it 
Frey  f>,  Drdhos IM 

2.  : .    If  the  property  of  a  Judgment  debtor,  in 

his  possession  or  under  his  control,  be  seized  by  a  sheriff  in 
execution,  and  afterwards  replevied  from  him  by  one  hav- 

•  ing  no  interest  therein,  the  true  measure  of  the  officer's 
damages  is  its  value,  together  with  interest  from  the  time  it 
was  taken.  But  in  such  case  the  defendant  should  not  have 
damages  for  the  detention  or  use  of  the  property  in  addition 
to  its  value,  for  this  would  be  compensating  him  twice  for 
the  same  injury.     Id 194 

8.  :    .    But  where  the  property  is  levied  on,  not  in 

the  possession  of  the  Judgment  debtor,  but  in  the  possession 
of  the  plaintiff,  who  is  holding  it  under  a  purchase  made  in 
good  faith,  but  from  a  person  having  no  authority  to  sell  it, 
the  debtor  laying  no  claim  whatever  to  it,  the  propriety  of 
permitting  the  office]^  in  addition  to  the  fhll  amount  due  on 
his  executions,  to  recover  also  for  the  benefit  of  the  debtor, 
may  well  be  doubted.    Id 194 


:    .    It  is  the  duty  of  the  court,  upon  finding  the 

defendant  entitled  to  property  replevied  from  him,  to  pro- 
86 
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ceed  to  assess  adequate  damages  in  his  favor.  Tlie  ^' right 
of  possession  only  *'  carries  with  it  the  right  to  have  at  least 
nominal  damages,  independent  of  proof  of  actual  loss  sus- 
tained. But  the  failure  to  assess  damages  can  be  corrected 
only  by  motion  for  a  new  trial,  and  the  preservation  of  ail 
the  evidence  bearing  on  the  question.    Id 104 

See  Bakes.  '  Cosybbsiok.   Insurance.   NEaLiosNCB.   Railroajm. 

Rbplbyin. 

DEBTOR  AND  CREDITOR 
See  AssiGNicBKTS.    Principal  and  Surett. 

DEEDS. 

1.  Mistake  in  Grantee's  Name.  A  mistake  or  abbrevia- 
tion  in  the  name  of  a  grantee  in  a  deed  does  not  necessarily 
invalidate  the  deed,  but  such  mistake  or  abbreviation  may 
be  explained  and  made  certain  and  definite  by  exlrinsic  evi- 
dence.    Aultman  v.  Richardson 1 

2. .    The  Tkobendum  in  a  deed  cannot  divest  the  estate 

vested  by  the  grant  in  the  deed ;  and  when  it  is  repugnant 
to  the  grant,  it  must  be  treated  as  of  no  validity  or  effect  Id.      1 

8.  Aoknowledgment.  The  function  of  an  acknowledgment 
is  twofold — to  authorize  the  deed  to  be  given  in  evidence 
without  farther  proof  of  its  execution,  and  to  entitle  it  to  be 
recorded.  The  acknowledgement  is  no  part  of  the  deed 
itself.    Bwbank  v.  EUU 157 


CERTIFICATE.    A  Certificate  of  acknowiedgment  is 


sufficient  if  it  shows  that  the  requirements  of  the  statute 
have  been  complied  with  in  substance.    Id 157 

5, :    .    A  certificate  which  shows  that:    "On  the 

twenty-ninth  day  of  September,  1862,  personally  appeared 
before  me,  David  Dorringlon,  mayor  of  Falls  City,"  etc : 
HM^  a  sufficient  statement  of  the  identity  of  the  grantor. 
Id 157 

6.  Unrecorded  Conveyance,  judgment  lien.  To  defeat 
a  prior  unrecorded  deed  or  mortgage,  it  is  not  enough  for 
one  to  show  merely  that  he  is  a  Judgment  creditor  of  the 
grantor,  but  in  addition  to  this  it  must  appear  that  his  claim 
or  lien  is  evidenced  by  some  instrument  **  required  to  he  re- 
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eorded^^^  and  it  mast  also  be  filed  for  record  before  such 
prior  conveyance.    GhUwap^  Smnple  db  Oo.  v.  ffalchow 286 

See  MOBTQAGBS. 

DEMURRER 
Bee  Plbadihg,  8. 

DIVORCE  AND  ALIMONY. 

1.  Conflicting  Testimony.    In  a  case  brought  to  the  su- 

preme court  on  appeal,  where  no  question  of  law  is  in- 
volved, and  the  testimony  is  conflicting  and  pretty  evenly 
balanced,  the  finding  of  the  court  below  will  not  be  dis- 
turbed.   OaUahan  «.  OaUahan 88 

2.  .    In  order  to  justify  a  reversal  of  the  finding  of  the 

court  below,  on  a  question  of  fact,  such  finding  must  be 
shown  to  be  clearly  wrong.    Id 88 

8.  Alimony.  A  reasonable  allowance  of  alimony,  during  the 
pendency  of  an  action  for  divorce  brought  into  the  supreme 
court  upon  appeal,  will  be  made.    Id 88 

ELECTIONS. 

* 

See  CouirriES,  8,  9, 10. 

EMINENT  DOMAIN. 
Bee  RAiLROADe,  4.    Roads  and  BmDaBB. 


EQUITY. 

Froadnlent  Assignment:  jurisdigtioh  of  bquitt  nr 
CASES  OF.  It  is  clearly  within  the  scope  of  equity  cogni- 
zance to  interfere  at  the  suit  of  a  creditor  who  has  caused  ex- 
ecution to  be  levied  upon  goods  fraudulently  assigned  by  his 
debtor,  and  to  set  the  assignment  aside  as  an  impediment  to 
the  proper  enforcement  of  his  Just  legal  rights.  Morgan  «. 
Bogus 429 

See  Afpbal,8,6.   lKJUHonoK,2,8,4.  JuDoicsifrr,  1.  JxTBiBDionoir. 
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ERROR 

1  Cotmty  Courts ;  judgment:  bbbob.  Errorwill  lie  upon 
a  judgment  or  final  order  of  the  county  court  which  affects 
a  substantial  right  and  in  effect  determines  the  action,  or 
which  affects  a  substantial  right  in  a  special  proceeding,  or 
upon  a  summary  application  in  an  action  after  judgment, 
when  the  same  appears  on  the  record  of  the  county  court 
Rudolf  «•  WifUsr$ 125 

2.  Practice:  msTRncnoNs  to  jubt:  bxcbption.  Where 
the  record  does  not  show  that  any  exception  was  taken  to 
the  charge  of  the  court  to  the  jury,  no  foundation  is  laid  for 
a  review  of  the  instructions  in  the  supreme  court  Soafisld 
f>.  Brown. 221 

3. :    tbstimont:    petition  in  brbob:    motion  for  ▲ 

NEW  TBiAL.  To  entitle  a  party  to  a  review  of  the  ruling  of 
the  couit  below  on  the  admission  or  rejection  of  testimony, 
it  is  necessary  that  the  alleged  error  should  be  specifically 
pointed  out,  not  only  in  the  petition  in  error,  but  also  in  the 
motion  for  a  new  trial  in  the  court  below.    Id 221 

4.  :    NEWLT  DisooYERBD  EViDENOB.     A  uew  trial  will 

not  be  granted  on  the  ground  of  newly  discovered  evidence 
which  is  merely  cumulative  to  that  which  had  already  been 
produced.    Id 221 

ESTOPPEL. 

1.  By  Acts  in  Pais.    Generally,  whether  acts  or  admissions 

of  a  party  shall  operate  by  way  of  estoppel  or  not,  must  de* 
pend  upon  the  circumstances  of  each  case,  and  therefore 
there  can  be  no  fixed  and  settled  rules  of  general  application 
to  regulate  estoppel  in  pais^  as  in  technical  estoppels. 
OampbeU  V.  Neshit 300 

2.  Banks:    contract  btofficbbs:    estoppel.   O.,  the  presi- 

dent of  a  bank,  informed  one  R  that  they  were  about  to  re- 
organize the  bank,  and  that  if  he  would  act  as  director 
thereof,  and  his  firm  would  give  the  bank  all  their  business 
as  they  had  done  before,  and  use  their  influence  in  its  be- 
half, that  they  would  give  him  ten  shares  of  the  stock.  R 
accepted  the  proposition,  and  was  elected  and  served  as  a 
director,  and  the  firm  of  which  he  was  a  member  continued 
to  do  business  with  the  bank.  Hdd,  1st,  that  the  agreement 
was  a  sufficient  consideration  to  entitle  R  to  the  ten  shares 
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of  stock.  2d.  That  the  president  professing  to  act  for  the 
bank  in  the  transaction,  and  the  bank  receiving  the  benefits 
derived  from  the  contract,  thereby  ratified  his  action.  Rich 
9.8t(Ue  NcUionai  Bank 201 


EVIDENCE; 

1.  Parol  Testimony  is  not  admissible  to  prove  the  surrender 

of  leased  premises.  Under  the  statute  of  frauds  such  sur- 
render  can  only  be  done  by  some  note  or  memorandum  in 
writing,  subscribed  by  the  party  surrendering  the  same. 
KittU  V,  at  John 78 

2.  .    When  the  parties  have  reduced  their  contract  to  writ- 

ing,  the  law  presumes  that  all  previous  and  contemporane- 
ous negotiations  and  conversations  leading  to  the  contract 
are  merged  in  it,  and  cannot  be  varied  by  parol  testimony. 
HcmiUon  v.  Thrall 210 

8.  An  Objection  to  the  admission  of  evidence,  on  the  ground 
that  the  petition  does  not  state  a  cause  of  action,  may  be 
taken  at  any  time  during  the  progress  of  the  trial,  and  is  not 
waived  by  answer  or  failure  to  demur.    CwrtU  v.  GtUl&r, .  • .  815 

4.  Partnership.  YRiere  the  existence  of  a  partnership  is 
denied,  and  there  is  no  evidence  to  establish  its  existence, 
the  statement  of  a  party  claiming  to  be  a  partner  binds  no 
one  but  himself;  but  this  rule  has  no  application  where 
there  is  testimony  establishing  the  existence  of  the  partner- 
ship. C<mv&rM  V.  Shambantgh^  6  Keb.,  876.  McCann  «. 
McDonald 805 

Bee  Dbbds,  1.    Pbaoticb  in  Criminal  Casbs,  6—18,  20,  21. 


EXCEPTIONS. 
See  Practicb,  16, 18,  21, 29, 82. 

EXECUTION. 

1.  Sale.  Where  there  is  no  prohibition  in  the  statute,  a  sheriff, 
who  has  levied  an  execution  upon  real  or  personal  property 
of  the  debtor  before  the  return  day  of  the  writ,  may  sell  such 
property  after  the  return  day  thereof.  And  this  rule  applies 
to  an  order  of  sale.    Johmon  «.  Bemis. 224 
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2.  :     PRAOnCB:     MOTION  TO  f^BT  AfllDB  SALB.     A  mOtiOn 

to  set  aside  a  sale,  or  order  confirming  a  sale  of  real  estate, 
should  point  out  specifically  the  errors  complained  of.  Gen- 
eral objections  are  too  indefinite  to  be  considered.    Id 895 

8. :  :  .  An  affidavit  in  support  of  a  mo- 
tion to  set  aside  an  order  confirming  a  sale,  which  alleges 
that  the  attorney  for  the  plaintiff  before  the  sale  promised  to 
purchase  the  premises  **  at  the  fUU  amount  called  for  in  the 
decree,  unless  the  same  were  purchased  by  some  one  else  at 
a  higher  bid,"  there  being  no  allegation  that  any  one  desir- 
ing to  purchase  the  premises  was  thereby  deceived,  or  pre- 
vented from  bidding,  or  that  the  premises  could  be  sold  for 
a  higher  price  than  that  already  bid,  is  not  sufficient  to  au- 
thorize the  court  in  setting  aside  the  sale.    Id 285 

4.  Stay  of  Execution.  A  Judgment  was  rendered  in  the  pro- 
bate court  of  Lancaster  county  for  over  one  hundred  dollars. 
Held,  that  execution  thereon  could  have  been  legally  stayed 
only  by  complying  with  section  481  of  the  code  of  civil  pro- 
cedure.   Gregory  v.  Cameron. .  • 414 

6.  — :     HEBE  UNDBBTAKIKa  BT  SUBBTIB8  AIX>NB  HOT  SUFFI- 

dBNT.  The  requirement  of  the  statute  that  the  defendant 
^  shall  enter  into  a  bond,  with  one  or  more  sufficient  sure- 
ties," etc.,  is  not  answered  by  giving  a  mere  undertaking, 
execvied  by  sureties  alone.    Id 414 

6. :    ,    The  acceptance  of  such  an  instrument  by 

the  probate  judge,  the  plaintiff  not  being  a  party  to  it,  was 
a  void  act,  and  neither  prevented  the  immediate  enforce* 
ment  of  the  judgment  by  execution,  nor  bound  the  sureties 
toitspayment    Id 414 

See  MoBTGAOB,  8. 

EXEMPTIONS. 

1.  Partnership  Property.  Section  521  of  the  code  of  civil 
procedure,  which  provides  that:  **All  heads  of  families 
who  have  neither  lands,  town  lots,  nor  houses  subject  to  ex- 
emption as  a  homestead,  under  the  laws  of  this  state,  shall 
have  exempt  from  forced  sale  on  execution  the  sum  of  five 
hundred  dollars  in  personal  property,"  applies  only  to  indi^ 
yidual  debtors,  and  exempts  only  individual  property.  Wise 
9.  Frey 184 
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8.  .    The  property  of  a  partnership  is  not  exempt  from 

execution  for  the  satisfaction  of  a  judgment  against  the 
partnership.  And  where,  upon  the  levy  of  such  an  execu- 
tion upon  the  goods  of  a  firm,  its  members  undertook  to 
divide  them  in  severalty  between  themselves  with  the  view 
of  enabling  each  one  to  claim  and  hold  his  share  exempt: 
Heldy  that  by  the  levy  a  valid  lien  was  acquired  which  it  is 
not  in  the  power  of  the  firm,  either  by  sale,  or  a  division  be- 
tween its  members,  to  destroy  or  prejudice.    Id 184 

8.  Of  Personal  Property.  When  the  head  of  a  family  re- 
sides upon  lands  owned  by  him  as  a  homestead,  he  cannot 
receive  the  benefit  of  the  exemptions  provided  by  section  521 
of  the  code.    AxteU  v.  Warden,  ,,,\ 183 


HOMBSTifiAp.    It  is  matter  of  no  consequence  whether 


the  lands  so  occupied  by  him  as  a  homestead  have  been  en- 
tered under  the  homestead  or  pre-emption  laws  of  congress, 
or  under  the  act  permitting  purchase  of  lands,  known  as 
"  offered  lands."    Id 183 

See  Taxes,  10. 

FINDINGS. 
See  Practice,  18. 

FORECLOSURE. 
See  MoRTGAQEi  8, 11 

FRAUD. 

1.  Chattel  Mortgage:  possession  of  pbopbiitt  bt  thb 
HORTOAOOB:  PBESUMPTiON  OF  FBAUD  FROM.  In  a  con- 
troversy between  the  moi-tgagee  and  creditors  of  the  mort- 
gagor concerning  mortgaged  property  found  in  possession  of 
the  latter,  evidence  showing  that  the  mortgage  ^*  was  made 
in  good  faith,  and  without  intent  to  defraud  such  creditors," 
is  imperatively  required  to  overcome  the  legal  presumption 
of  fraud  arising  from  such  possession.  Brunmioick  dk  Go.  o. 
McGlay 187 

3.  :  :  .  In  order  to  prevent  such  presump- 
tion of  fraud  in  favor  of  creditors  of  the  mortgagor,  and  the 
necessity  of  proof  by  the  mortgagee  of  good  faith  in  the  exe- 
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cution  of  the  mortgage  to  overcome  it,  an  actual  and  con^. 
tinned  change  of  possession  of  the  mortgaged  property  is 
required.    Id 137 

8. :    :    Ajid  where  the  mortgaged  prop* 

erly,  consisting  of  two  billiard  tables,  kept  by  the  mort- 
gagor, a  saloon  keeper,  in  his  saloon,  for  the  use  of  his 
customers,  was  permitted  to  remain  in  his  possession,  al- 
though placed  nominally  in  the  charge  of  his  bar-tender,  and 
used  in  the  business  of  the  mortgagor :  Heid^  that  there  was 
no  such  "  actual  and  continued  change  of  possession  "  as  the 
statute  requires  to  prevent  the  presumption  of  fraud  as  to 
creditors  of  the  mortgagor.    Id 187 

4.  Rescission  of  Contract.  To  entitle  a  party  to  rescind  a 
contract  for  the  sale  of  chattels  on  the  ground  of  fraud  he 
must  offer  to  return  the  property  received  by  him  and  de- 
mand a  rescission  within  a  reasonable  time  after  the  discov. 
ery  of  the  iVaud.    Brownt.Waten 424 

5. .  If  a  party  be  induced  to  purchase  an  article  by  fraud- 
ulent misrepresentations  of  the  seller  respecting  it,  and  after 
discovering  the  fraud  continue  to  deal  with  the  article  as 
his  own,  he  cannot  recover  back. from  the  seller  the  money 
paidforit.    Id, ." 424 

6. .    In  this  case  there  having  Iseen  a  delay  of  firom  five 

to  six  months  after  discovering  the  fraud,  and  no  offer  to  re- 
store the  property  or  to  account  for  its  use,  equity  will  not 
lend  its  aid  by  decreeing  a  rescission  of  the  contract,  bat 
will  leave  the  plaintiff  to  the  ordinary  modes  of  redress 
which  the  law  affords.    Id 484 

7.  :   ABSiGNMBirr:   syrDEKCs.  The  continued  possession 

of  goods,  assigned  by  the  execution  debtor  up  to  the  time 
of  their  being  seized  in  execution,  in  the  absence  of  a  show- 
ing  of  good  faith  in  him  who  claims  under  the  assignment, 
is  conclusive  evidence  that  the  assignment  was  fraudulent, 
and  the  statute  (section  11,  chapter  25,  Gen.  Statutes)  re- 
quires the  court  so  to  declare.    Morgan  o.  Bogus,. 429 

8.  .    The  deed  of  assignment  contained  a  provision  for  a 

return  to  the  assignor  of  the  surplus,  if  any  remained,  of  the 
assigned  property  after  satisfying  the  claims  of  the  creditor 
for  whose  benefit  it  was  made.  Held,  that  this  reservation, 
being  merely  incidental  to  the  primary  object  of  the  assign- 
ment, would  not  render  it  fraudulent  under  sec.  7,  ch.  25, 
Gen.  Statutes.    Id 480 
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9. :    ooin>rnoN8.     A  debtor  cannot,  when  a  debt  is  due, 

avoid  the  obligation  of  immediate  payment,  nor  can  he, 
without  the  consent  of  the  creditor,  extend  the  period  of 
credit  Therefore,  if  an  assignment  contains  a  provision, 
ftom  which  it  appears,  that  the  debtor,  at  the  time  of  its 
execution,  intended  to  prevent  the  immediate  application  of 
his  property  to  the  payment  of  his  debts,  it  will  render  the 
instrument  void  on  its  face.    McOUeryo.  Allen 21 

10. :  ,  Where  an  assignment  contained  a  pro- 
vision authorizing  the  assignee  **to  dispose  of  the  same 
in  any  manner  whatsoever  as  freely  and  lawfully  as  the 
assignor  could  do  himself,  which  the  said  party  of  the 
second  part,  trustee  as  aforesaid,  may  deem  advisable  to  do, 
tending  in  his  opinion  to  convert  the  same  into  money,  for 
the  benefit  of  all  interested '' :  HM^  that  this  authorized  a 
sale  on  credit,  and  rendered  the  instrument  void  on  its  face. 
Id 21 

See  PLBADma,  14. 

GARNISHMENT. 
See  Attach BfENT,  2. 

GRANTS. 

A  Patent  issued  by  the  governor  in  pursuance  •f  an  express 
grant,  is  not  void  upon  its  face,  and  passes  the  legal  title  to 
the  property  therein  granted.  It  may  be  impeached  for 
fraud,  or  set  aside  for  other  sufficient  cause,  but  cannot  be 
assailed  collaterally.    8taU  v.  S.Cdb  P  E.  B 357 

See  Dbbi)s^.2.    Railroads. 
HIGHWAY. 

■ 

See  BoADS  and  BRiDGsa. 


HOMESTEAD. 

1.  Exemption.  When  the  head  of  a  family  resides  upon 
lands  owned  by  him  as  a  homestead,  he  cannot  receive  the 
benefit  of  the  exemptions  provided  by  section  521  of  the 
code.    AxteU  v.  Wardm 182 
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2.  :   H0MB8TBAD.    It  Is  matter  of  no  coiiBequence  whether 

the  landfl  so  occupied  by  him  as  a  homestead  have  been  en- 
tered under  the  homestead  or  pre-emption  laws  of  congress, 
or  under  the  act  permitting  purchase  of  lands,  known  as 
"  offered  lands.»'     Id 188 

8.  :       HOMESTEAD    OK    PUBLIC    ULSIM    OP    THE    UNITED 

STATES.  When  a  person  has  entered  lands  under  the  home- 
stead act  of  congress,  and  has  resided  upon  and  cultivated 
the  same  over  five  years,  and  in  all  respects  has  complied 
with  the  requirements  of  the  law,  he  is  the  real  owner  of 
such  lands ;  the  United  States  holds  the  legal  title  simply 
as  trustee  for  such  owner,  without  any  interest  in  such 
lands,  except  a  mere  special  interest  for  the  amount  of  un- 
paidfees.    Id 182 

HOMICIDE. 
See  Practice  in  Criminal  Casks. 

HUSBAND  AND  WIPE. 
See  Married  Women. 

INCUMBRANCE. 
See  CoNYETANCB.    Mqrtoagb,  8, 11. 

IND0R8ER. 
See  Banks.    Negotiable  Instrumbntb. 

INJUNCTION. 

1.  Qranting.    A  district  judge  may  grant  a  temporary  order  of 

injunction  in  an  action  out  of  his  own  district,  but  he  can 
do  so  only  when  the  office  of  judge  in  such  district  is  va- 
cant, or  where  it  is  shown  that  the  judge  theref)f  is  absent 
or  from  some  cause  is  unable  to  act.    EUia  v,  Karl 881 

2.  To  Bestrain  Collection  of  Taxes.    The  power  to  levy 

a  tax  must  be  clearly  and  distinctly  given  by  law,  and  if 
the  limits  fixed  by  the  statute  are  transcended  by  levying  a 
sum  in  excess  of  that  authorized  by  law,  such  excess  may 
affect  titles  acquired  by  a  sale  of  property  for  such  illegal 
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tax.  But  this  will  not  excuse  a  party  praying  for  an  injunc- 
tion from  tendering  the  amount  of  taxes  justly  due  from 
him.    B.diM,R.B.f>.  Tark  County 487 

8. :    ,    If  a  portion  of  a  tax  is  legal  and  a  portion 

illegal,  if  the  legal  can  be  separated  from  the  illegal,  an  in- 
junction will  not  be  granted  to  restrain  the  collection  of  the 
entire  tax.    Id 487 


Courts  of  equity  will  enjoin  the  collection 


of  an  erroneous  or  illegal  tax,  when  the  enforcement  of  the 
assessment  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury,  or  cast  a  cloud  on  title  to  real  estate,  or 
when  the  assessment  on  the  face  of  the  proceedings  is  valid, 
and  requires  extrinsic  evidence  to  show  it  is  invalid,  or 
when  the  officers  transcend  their  authority.  South  Platte 
Land  Co.  v.  BvffaXo  County 2(58 

See  Attosnbtb.    Nbgotiablb  iNSTRUMEins. 


INSURANCE. 

Life  Insurance:  default  nr  payment:  paid  up  pouct: 
MEASURE  OF  DAMAGES.  A  life  insurance  policy  provided 
that  a  certain  part  of  each  premium  be  allowed  as  a  loan  or 
credit,  and  as  a  debt  against  the  policy  until  paid  or  can- 
celled by  profits  or  otherwise,  and  further  provided  that 
after  a  certain  time,  aud  after  fVill  annual  payments  of 
premiums  auring  this  time,  upon  default  and  surrender  of 
the  policy  by  the  insured,  the  company  should  issue  to  him 
a  new  paid-up  policy  for  an  equitable  amount,  subject  to  the 
outstanding  loans  or  credits:  Hdd^  that  upon  a  breach  of 
the  covenant  to  issue  such  new  paid-up  policy  by  the  com- 
pany, the  measure  of  damages,  after  full  payment  of  all 
premiums  accrued  before  .  ich  default,  is  the  fair  cash  value 
of  the  new  paid-up  policy  at  the  time  of  the  breach  of  con- 
tract,  with  interest  thereon.  Union  Central  Life  Insurance 
Co,  «.  McHugh 

INTERNAL  IMPROVEMENTS. 
See  GoNBTiTUTiONAL  Law,  1—5.    Taxes,  18. 

INTEREST. 

1.  How  Computed.  Interest  on  a  judgment  or  debt  due  is 
computed  up  to  the  time  of  the  first  payment,  and  the  pay- 
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ment  so  made  is  first  applied  to  discharge  the  intereeti  and 
afterwards,  if  there  is  a  surplus,  it  is  applied  upon  the  prin- 
cipal, and  so  totie$  quotie%y  taking  care  that  the  principal 
thus  reduced  shall  not  at  any  time  be  suffered  to  accumulate 
by  the  accruing  interest     Da/ouv.Ifdigh 78 

2.  Building  and  Saving  Associivtions.  Persons  associ- 
ate: d  and  incorporated  under  section  128,  and  subsequent 
sections  of  chapter  XXV  of  the  Revised  Statutes  of  1866,  for 
the  transaction  of  lawful  business,  have  no  authority  as  a 
corporation  to  charge  and  receive  interest  on  loans  made  by 
them  to  exceed  the  maximum  rate  allowed  by  law ;  and  all 
loan  contracts  made  by  such  corporation  for  interest  in  ex- 
cess of  the  rate  fixed  by  law,  are  affected  with  the  vice  of 
usury.    Lincoln  B,  db  8.  Ast^n,  e.  Oraham 178 


INTOXICATING  LIQUORS. 
See  Liquor  Bsllino. 

JUDGMENTS. 

1.  Lien  of  Judgments.    A  Judgment  is  not  a  specific  lien  on 

the  real  estate  of  the  Judgment  debtor.  It  is  merely  a  gen- 
eral yen  thereon,  and  is  subject  to  all  prior  liens,  either 
legal  or  equitable.  The  lien  merely  confers  the  right  to 
levy  on  the  real  estate  of  the  Judgment  debtor,  to  the  exclu- 
sion of  other  adverse  interests  subsequent  to  the  Judgment 

Metz  V,  The  State  Bank  ofBrownwUe 165 

See  also  Doney  v.  Hall 460 

2.  Practice :    bntbrino  judgment.    In  addition  to  the  gen- 

eral index  provided  for  by  statute,  in  which  the  names  of 
the  parties  to  an  action,  both  direct  and  inverse,  shall  be  en^ 
tered,  the  Judgment  record  must  also  contain  the  names  of 
the  Judgment  debtor  and  the  Judgment  creditor,  arranged 
alphabetically.    Id 166 

8.  :    MUST  BE  iifBBxED.    A  Judgment  which  is  valid  as 

soon  as  rendered  does  not  become  a  lien  upon  real  estate  as 
against  a  sut)8equent  purchaser,  without  notice,  until  prop- 
erly indexed.  And  a  purchaser  need  not  search  for  Judg- 
ment liens  further  than  to  examine  the  proper  index.    Id,,  166 


:     NOTiOB.     A   subsequent   purchaser,   however,  Is 

affected  with  such  notice  as  the  index  entries  afford ;  and  If 
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they  are  of  such  a  character  as  would  induce  a  cautious  and 
prudent  man  to  make  an  examination  of  the  title,  he  must 
make  such  investigation ;  and  in  case  of  his  failure  to  do  so, 
he  cannot  plead  ignorance  of  such  facts  as  an  examination 
of  the  record  would  have  disclosed.    Id, 165 

5. :    .    In  1874,  a  Judgment  was  recovered  in  the 

probate  court  of  Richardson  county  against  H.,  and  in  Feb- 
ruary, 1875,  a  transcript  thereof  was  filed  in  the  office  of  the 
clerk  of  the  district  court,  but  the  name  of  the  judgment 
debtor  was  not  entered  in  the  general  index  under  the  letter 
H.,  nor  were  the  names  of  the  judgment  debtor  and  judg- 
ment creditor  arranged  alphabetically  in  the  judgment 
record.  H.,  at  the  time  the  transcript  was  filed,  owned  cer- 
tain real  estate  in  the  county,  which  he  afterwards  sold  and 
conveyed  to  M.,  who  had  no  actual  notice  of  the  filing  of 
the  transcript.  In  an  action  by  M.  to  ei^oin  a  sale  of  the 
premises  on  an  execution  issued  on  the  Judgment:  Held^ 
that  the  lien  of  the  Judgment  did  not  attach  to  the  land  so 
as  to  affect  the  purchase.    Id, 165 

6.  :    .    (^aare.    Whether  the  entry  of  a  judgment 

against  defendants,  in  the  firm  name  alone,  creates  a  lien  on 
real  estate.    Id 165 

7.  In  Actions  in  Beplevin.    Frey  «.  Draho$ 194 

HooluT  v,H<mmiU 231 

8.  Final  Judgment.    The  recitals  in  the  record  were  as  fol- 

lows :  ^*  This  cause  coming  on  to  be  heard  on  the  demurrer 
to  the  plaintifTs  petition  heretofore  filed,  the  court,  after 
hearing  the  argument  of  counsel  thereon,  and  after  due  con. 
sideration,  sustained  said  demurrer  and  rendered  Judgment 
for  the  defendant,  and  against  the  plaintiff,  for  the  costs  of 
this  action  taxed  at  $11.20'*:  Held,  not  a  Judgment,  but  a 
mere  recital  that  one  had  been  rendered  for  costs.  MiUer 
f>.  B.  d  M.  B.  B,  Co 1 227 

9.  Beyival  of.    The  revival  of  a  judgment  is  but  a  continua- 

tion of  the  original  action.  Where  it  is  sought  to  revive  an 
action  upon  the  ground  that  the  cause  has  abated  by  reason 
of  the  death  of  the  defendant^  the  only  questions  at  issue  upon 
such  motion  are :  First,  the  death  of  the  defendant ;  Second, 
the  substitution  of  the  administrator  and  heirs  of  the  estate. 
In  that  proceeding,  if  the  cause  of  action  survive,  the  court 
has  no  authority  to  inquire  into  the  merits  of  the  case. 
QiUetts  V.  Morruon 268 
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10.  .    The  right  to  revive  an  action  is  not  dependent  on 

the  discretion  of  the  court  or  Judge  making  the  order,  but, 
under  the  conditions  and  within  the  time  limited  by  statute, 

is  a  matter  of  right    Id * 263 

11.  .    An  action  pending  against  a  deceased  person  at  the 

time  of  his  death,  may,  if  the  cause  of  action  survive,  be 
prosecuted  to  final  judgment;  and  the  executor,  administra- 
tor, or  heir  may  be  admitted  to  defend  the  same.    Id, 268 

12.  Unrecorded  Conveyance :  JUDaicsin?  lisn.  To  defeat 
a  prior  unrecorded  deed  or  mortgage,  it  is  not  enough  for 
one  to  show  merely  that  he  is  a  Judgment  creditor  of  the 
grantor,  but  in  addition  to  this  it  must  appear  that  his  claim 
or  lien  is  evidenced  by  some  instrument  ^^  required  to  bs 
recorded^'*  and  it  must  also  be  filed  for  record  before  such 
prior  conveyance.    Qakoay^  Semple  db  Go, «.  McUehmo 285 

18. :  PBiOBiTT  OP  LIEN.  Where  land  intended  to  be  in- 
cluded in  a  mortgage  is  omitted  by  mistake,  and  a  Judgment 
is  subsequently  recovered  against  the  mortgagor,  the  lien  of 
the  Judgment  creditor  is  subject  to  the  equity  of  the  mort- 
gage.    Id 285 

« 

14.  Lien  of  Judgment.  The  lien  of  a  Judgment  does  not  ex- 
ceed the  actual  interest  which  the  judgment  debtor  had  in 
the  land  at  the  time  it  was  rendered;  and  it  is  subject  to 
every  equity  existing  against  the  debtor  at  the  time  of  its 
rendition.  Bennett  v.  Fooks  db  Moffltt,  1  Neb.,  465,  over- 
ruled.    Id 285 

15.  Heplevin.  While  a  Judgment  in  favor  of  the  defendant 
for  a  return  of  the  property,  which  fails  to  award  at  least 
nominal  damages,  is  for  that  reason  technically  defective, 
still  if  it  conform  in  this  respect  to  the  finding  of  fact 
which  is  not  questioned  by  motion  for  a  new  trial,  the  Judg- 
ment  will  not  be  reversed  ^n  that  ground.    Prey  v.  Drahos.  196 

16.  When  Lien  Attaches.  All  judgments  rendered  during 
a  term  of  the  district  court,  in  actions  commenced  prior 
thereto,  are  liens  on  all  the  lands  of  the  debtor  within  the 
county  from  the  first  day  of  such  term ;  and  all  lands  of  the 
debtor  mt?unU  the  county  shall  be  bound  for  the  satisfaction 
of  a  judgment  against  him  from  the  time  they  shall  be 
seized  in  execution.    Colt  v.  DuBois 891 

17. :    AFTEK  AoqunuED  LAKDB.    The  lien  attaches  to  all 

lands  and  tenements  of  the  debtor  in  the  county  where  the 
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Jadgment  is  rendered,  whether  held  by  him  at  the  time  of 
its  rendition  or  subsequently  acquired.    Id,.,, 891 

18.  A  Final  Judgment  is  one  that  disposes  of  the  merits  of 
the  case.    HaU  v,  Vani&r 897 

19. .    Z.  v.  commenced  an  action  against  H.  aftd  others, 

upon  an  award.  Afterwards,  upon  it  being  made  to  appear 
to  the  court  that  Z.  V.  had  assigned  to  T.  V.  his  interest  in 
the  action,  an  order  of  substitution  was  made.  T.  V.  then 
dismissed  the  action  without  prejudice,  and  commenced  an 
action  on  the  award  in  his  own  name :  ffcldy  that  the  order 
of  substitution  was  not  a  final  order  or  judgment,  and  not 
conclusive.     Id 897 

20.  Form.  In  the  probate  court  a  '*  judgment  decreed  in  favor 
of  plaintiff  itt  the  sum  of— principal  1174.70,  interest  85 
cents,  Judgment  $175.55,*'  and  costs  $9.80,  is  a  final  determi- 
nation of  the  rights  of  the  parties  in  the  action,  and  though 
untechnical  in  form,  is  sufficient  as  the  entry  of  a  judgment. 
Lewis  0.  WatruB 477 

21.  Replevin.  In  replevin  where  judgment  is  rendered  in 
favor  of  the  defendant,  ordinarily  he  is  entitled  to  damages 
for  the  decrease  in  value  of  the  property,  with  interest  on 
its  entire  value.  If  the  property  cannot  be  returned  the  de- 
fendant is  entitled  to  the  value  of  the  property  at  the  time 
the  same  was  taken,  with  interest  thereon  to  the  time  of 
trial.    Ifoore  v.  Kepner 291 

JUDICIAL  SALE. 

1.  Foreclosure  of  Mortgage :  riohts  of  purchaser.  The 
purchaser,  under  a  decree  of  foreclosure,  acquires  by  his 
deed  all  the  interest  of  the  mortgagor  in  and  to  the  mort- 
gaged property.  And  where  a  senior  mortgagee  becomes 
the  purchaser  and  acquires  the  legal  title  to  the  premises, 
he  is  not  liable  to  account  to  a  junior  mortgagee  for  the 
rents  and  profits,  unless  it  is  made  to  appear  to  the  court 
that  the  security  is  insufficient  and  a  receiver  has  been  ap- 
pointed.   Benard  v.  Brovm 449 

2.  :    REDBMPnON  BY  JUNIOR  INCUICBRAKCBR.     The  right 

of  a  junior  incumbrancer  who  was  not  made  a  party  to  a 
suit  to  foreclose  a  mortgage  is  to  redeem  the  senior  incum- 
brances, not  to  redeem  the  land.  The  owner  of  the  fee  re- 
deems the  land  itself  The  junior  incumbrancer  is  not  en- 
titled to  the  estate,  but  an  assignment  of  the  securities.    Id,  449 
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3-  Decree.  In  a  sale  made  under  the  authority  of  a  decree  in 
equity,  the  court  is  the  vendor,  and  the  commissioner  mak- 
ing the  sale  is  the  mere  agent  of  the  court.  The  decree 
directs  the  sale  of  the  property  and  fhe  application  of  the 
proceeds  to  the  payment  of  the  debt,  and  is  a  sufficient  war- 
rant  of  authority  to  the  officer  to  sell  as  directed  in  the  de- 
cree.   FcMTOt  9,  Neligh 456 

4. :     NOTiOB  OF   BALB.    Where  an  officer  has  caused 

public  notice  of  the  time  and  place  of  a  sale  of  real  estate  to 
be  given,  for  at  least  thirty  days  before  the  day  of  sale,  by 
advertisement  in  some  newspaper  printed  in  the  county^  it  is 
unnecessary  to  post  notices  of  the  time  and  place  of  sale. 
.   Id 456 

5.  Practice :  convirmation  of  balb.  In  an  equity  cause, 
as  in  an  action  at  law,  if  a  party  desires  to  oppose  the  con- 
firmation of  a  sale  of  real  estate,  he  must  file  a  motion  in 
the  district  court,  setting  forth  the  grounds  upon  which  he 
seeks  to  set  the  sale  aside.  If  the  motion  is  overruled  he 
may  then  appeal  to  the  supreme  court    Id 456 

JURISDICTION. 

Judges  of  District  Courts :  jurisdiction  of  at  cham- 
BBRB.  The  Judges  of  the  several  district  courts,  as  such, 
have  no  inherent  authority  at  chambers  whatever,  but  only 
such  as  the  statutes  give  to  them.    BUis  v.  KarU 381 

Bee  Appbal,  8.    Statb  and  State  Officbrs,  6.    Tazbs,  11. 

JURORS. 
See  Pbaoticb  in  CRnaNAL  Casbs,  8, 4,  32, 28. 

JU8TI0BB  OP  THE  PEACE. 
See  Afpbals,  4, 6. 

LANDLORD  AND  TENANT. 

1.  Lease.  When,  by  the  terms  of  a  lease  of  real  estate  for  five 
years,  the  lessee  may  terminate  the  lease  at  the  end  of  either 
year,  upon  giving  to  the  lessor  six  days  written  notice,  such 
written  notice  must  be  served  on  the  lessor,  as  required  by 
the  contract    Kittle  v.  8t  John 78 
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2.  :    BY1DBNCB.    Parol  testimony  is  not  admissible  to 

prove  the  surrender  of  leased  premises.  Under  the  statute 
of  frauds,  such  surrender  can  only  be  done  by  uome  note  or 
memorandum  in  writing,  subscribed  by  the  party  surren- 
dering the  same.    Id 78 

LANDS. 
See  MoBTOAOB.    Public  Lands. 

LIEN. 

1.  Mortgage  and  Judgment :    priobitt  of  libn.    Where 

land  intended  to  be  included  in  a  mortgage  is  omitted  by 
mistake,  and  a  Judgment  is  subsequently  recovered  against 
the  mortgagor,  the  lien  of  the  judgment  creditor  is  subject  to 
the  equity  of  the  mortgage.  QcUioay,  Semple  dt  Co,  v.  Mai- 
chow 285 

2.  — :    .    The  lien  of  a  Judgment  does  not  exceed  the 

actual  interest  which  the  judgment  debtor  had  in  the  land 
at  the  time  it  was  rendered ;  and  it  is  subject  to  every  equity 
existing  against  the  debtor  at  the  time  of  its  rendition. 
Bermett  o.  Fooki  db  Moffltty  1  Neb.,  466,  overruled.    Id 285 

See  Pabtnbbship,  6. 

LIMITATION  OP  ACTIONS. 

1.  The  Statute  of  Limitations  is  a  wise  and  beneficial  law, 

and  does  not  raise  a  presumption  of  payment,  but  is  in. 
tended  to  be  a  statute  of  repose.    Chapmcm  «.  KimbaU 899 

2.  Covenant  Against  Incumbrances.    The  statute  of  limi- 

tations commences  to  run  at  once  upon  a  covenant  against 
incumbrances,  if  the  incumbrance  existed  at  the  time  of  the 
conveyance.    Id 399 

LIQUOR  SELLING. 

Regulation.  It  is  the  province  of  the  legislature  to  regulate 
the  sale  of  malt,  spirituous,  and  vinous  liquors,  and  to  fix 
the  price  of  a  license  to  sell  the  same;  and  the  remedy  for  a 
reduction  of  the  price  so  limited  and  prescribed  by  legisla- 
tive authority,  is  by  application  to  the  legislature  itself  and 

not  to  the  courts.    StcOe^  ex  rel,  Hahn^  o.  Ha/rdy S77 

37 


MANDAMUS. 

1.  The  AppUcBtion  fbr  a  Writ  of  Handamns  must  show 
ft  prior  demand  and  refusal,  and  must  set  forth  facte  which 
clearly  impoK  upon  the  reBpondeut  a  doty  which  ihe  law 
e^JoioB  upon  him  ai  resultiog  fttmi  ao  office,  triiBt.  or  Bta- 
tioD.    Eemera-  v.Th»  BtaU 130 

9. .    If  the  relator  Beta  np  in  hit  application  a  claim,  the 

payment  of  which  is  not  allowed  bj  law,  it  is  a  fatal  objec- 
UoD  to  a  mandamna.    Id 180 


MARRIED  WOMEN. 

Action  by.  A  married  woman  may,  while  married,  main' 
lain  BD  action  in  bei  own  name  for  any  matter  in  relation  to 
her  separate  estate  or  businesB,  or  for  injuries  to  her  person. 
OmaAa  Sor»e  Railway  Co.  v.  Doolittie 481 

MORTGAGES. 

1.  Chattel  Uortgage:  possbbsioh  of  fropbrtt  bt  thb 
HORieAOOR:  PRBSCUPTION  OF  FBACD  FBOU.  In  a  contro- 
versy between  the  mortgagee  and  creditors  of  the  mortgagor 
concerning  mortgaged  property  found  in  poeeession  of  the 
latter, evidence  showiag  that  t^e  morl|rage  "was  made  in 
good  faith,  and  without  intent  to  defraud  Buch  creditors,"  is 
imperatively  required  to  overcome  the  legal  presumpUon  of 
fraud  arising  from  such  posaeaslon.    Bruatuiiekv.MeOlay..  137 

8.  r  ;  .  Id  order  to  prevent  such  presump- 
tion of  iyaud  in  favor  of  creditors  of  the  mortgagor,  and  the 
necessily  of  proof  by  the  mortgagee  of  good  faith  In  the  ezc. 
cution  of  the  mortgage  to  overcome  it,  an  actual  and  contin- 
ued change  of  possession  of  the  mortgaged  property  is  re- 
quired.   Id 137 

"  ;  :  .  And  where  the  mortgaged  prop- 
er^, consisting  of  two  billiard  tables,  kept  by  the  mort 
gagor,  a  saloon  keeper,  in  his  saloon,  for  the  nso  of  his  cus- 
tomers, was  permitted  to  remain  in  his  possession,  although 
placed  nomiaally  in  the  charge  of  his  bar-lender,  and  used 
in  the  business  of  the  mortgagor:  EM,  that  there  was  no 
auch  "actual  and  continued  change  of  possession  "  as  the 
statute  requires  to  prevent  the  presumption  of  fraud  as  to 
creditors  of  the  mortgagor,    IH ]:17 
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4. :     BZEouTiON  AHD  ACKNOWLBDGMBirT.    The  Boreral 

sectiozis  of  chapter  48  of  the  Revised  Statutes  of  1869,  in  re- 
lation to  the  execution  and  acknowledgment  of  deeds,  mort- 
gages, and  other  initrumeTOs  in  writing  required  to  be 
recorded,  are  to  be  construed  together,  and  apply  to  and  in- 
clude chattel  mortgages.    Hooker  «.  HammiU 881 

5.  Becording  Act :   mortqage  :   notics.    Under  our  record. 

ing  act  the  record  of  a  mortgage  is  notice  only  as  to  the 
lands  actually  described  therein.  As  to  lands  omitted  from 
the  description  by  mistake  it  will  be  treated  the  same  as  if 
it  were  unrecorded.    Qdhoay,  Semple  db  Oo,  v.  McUchow 285 

6.  As  to  Priority  of  the  lien  of  an  unrecorded  mortgage  over 

that  of  a  Judgment    See  Id. 285 

7.  Attachment.    The  attachment  of  a  note  and  mortgage  debt 

is  in  effect  a  seizure  of  the  same,  and  in  law  is  regarded  as 
an  assignment  to  the  attaching  creditor  of  such  note  and 
mortgage,  and  gives  such  creditor  the  same  right  to  enforce 
the  payment  of  the  money  from  the  garnishee  as  the  debtor 
himself  previously  had.    Campbell «.  Nesbit 800 

8.  Senior  and  Junior  Mortgagees*    A  senior  mortgagee 

recovered  a  Judgment  on  his  note  in  an  action  at  law,  and 
attached  a  sufficient  amount  of  personal  property  to  satisfy 
his  debt,  which  property  was  afterwards  taken  from  him  in 
action  of  replevin,  not  being  the  property  of  the  Judgment 
debtor.  No  execution  was  issued  on  the  judgment.  In  an 
action  by  a  Junior  mortgagee  to  foreclose  a  mortgage  in 
which  the  senior  mortgagee  was  made  defendant :  Meld,  1. 
That  the  provisions  of  the  statute  requiring  the  return  of  an 
execution  unsatisfied,  before  proceedings  in  foreclosure 
could  be  maintained,  were  for  the  benefit  of  the  debtor.  2. 
That  unless  a  lien  was  acquired  upon  another  fund  by  virtue 
of  the  Judgment,  the  mere  failure  of  the  senior  mortgagee  to 
cause  an  execution  to  be  issued  on  his  Judgment  will  not 
divest  him  of  his  lien  on  the  mortgaged  premises.  Simmons 
HwrduiiPre  €o.  «.  Brokaw • .  405 

9.  Mortgagor:    BBifrro  ahd  profitb  of  mobtoaged  fbbh- 

IBB8.  A  mortgagor  is  not  liable  for  rents  and  profits  while 
he  is  in  possession  of  the  mortgaged  premises,  and  his 
grantee  will  take  his  title  and  be  protected  to  the  same  ex- 
tent as  the  mortgagor.  Where  the  equity  of  redemption  is 
sold  upon  execution  the  purchaser  takes  the  title  of  the 
mortgagor,  subject  to  the  incumbrance.    Bena^rd  o.  Brown.  •  449 
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10.  Sale:  forbclosurb  of  hortgaob:  rights  of  pur- 
chaser. The  purchaser,  under  a  decree  of  foreclosure,  ac 
quires  by  his  deed  all  the  interest  of  the  mortgagor  in  and 
to  the  mortgaged  property.  And  where  a  senior  mortgagee 
becomes  the  purchaser  and  acquires  the  legal  title  to  the 
premises  he  is  not  liable  to  account  to  a  junior  mortgagee 
for  the  rents  and  profits,  unless  it  is  made  to  appear  to  the 
court  that  the  security  is  insufficient  and  a  receiver  has  been 
appointed.    Id 440 

11.   :     :     REDEMFTION  BY  JUI7I0R  IIYCUMBRANCER. 

The  right  of  a  junior  incumbrancer  who  was  not  made  a 
party  to  a  suit  to  foreclose  a  mortgage  is  to  redeem  the 
senior  incumbrances,  not  to  redeem  the  land.  The  owner  of 
the  fee  redeems  the  land  itself.  The  junior  incumbrancer  is 
not  entitled  to  the  estate,  but  an  assignment  of  the  securities. 
Id 449 

12.  What  May  be  Mortgaged.  Every  kind  of  property, 
real  or  personal,  which  is  capable  of  absolute  sale,  may  be 
moilgaged.    Dorsey  «.  HaU 460 

MUNICIPAL  BONDS. 

See  CinBB  of  the  Second  Class.     Constitutional  Law. 
.    •  Counties.     Taxes,  18. 

MUNICIPAL  CORPORATIONS. 

See  Citibb  of  the  First  Class.    Cities  of  the  Second  Clabb. 

Constitutional  Law.    Countibb. 

MURDER. 
See  Practice  in  Criminal  Cabbb. 

NEGLIGENCE. 

Where  the  carelessness  of  the  plaintiff,  as  well  as  that  of  the 
defendant,  operates  directly  to  produce  the  injury  com- 
plained of,  the  plaintiff  is  not  entitled  to  recover;  but  in 
cases  of  mutual  negligence  the  plaintiff  is  entitled  to  recover 
unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence. 
Omaha  Horse  Railway  Oo.  «.  Doolittle 481 
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NEGOTIABLE  INSTRUMENTS. 

1.  FromiBSory  Note:  extension  of  time  of  payment.  An 
agreement  by  the  indorsee  of  a  promissory  note  for  a  defi- 
nite extension  of  the  time  of  payment,  in  consideration  of 
an  agreement  by  the  maker  to  pay  a  greater  rate  of  interest 
than  that  provided  for  in  the  note,  is  binding  upon  them, 
and  if  made  without  the  consent  of  the  indorser  will  release 
him  from  all  liability  thereon.    Kittle  v.  Wilson.  76 

2. :    HOW  extension  op  payment  to  be  ayailbd  op. 

This  defense  is  a  legal  one,  and  should  be  made  by  the  in- 
dorser in  the  action  against  him  on  the  note;  bnt  if  he 
neglect  to  do  so  and  suffer  judgment  to  go  against  him,  he 
cannot  afterwards  make  it  available  as  a  ground  for  enjoin- 
ing the  enforcement  of  such  j  ndgment    Id 76 

8. :    SET-OPP.    Any  set-off  to  a  promissory  note  which 

would  have  been  good  between  the  original  parties,  may  be 
pleaded  against  an  indorsee  who  acquires  it  after  maturity. 
He  takes  it  subject  to  any  right  of  set-off  which  the  maker 
had  against  any  prior  holder.    D<M)i8  v,  Neligh 78 


T.,  the  owner  of  a  promissory  note,  had  it 


drawn  payable  to  K.,  or  order.  T.  retained  possession  of 
the  note  until  after  it  became  due,  and  received  from  the 
maker  thereof  the  flill  amount  due  thereon.  Afterwards  he 
delivered  the  note  to  K  It  did  not  appear  that  £.  paid  any 
consl|ieration  whatever  for  the  same.  E.  indorsed  the  note 
and  delivered  it  to  C.  E.  T.,  the  wife  of  T.,  who  assigned  the 
same  for  a  valuable  consideration  to  D.  In  an  action  on 
the  note:  HM^  that  the  note  was  subject  to  the  set-off  from 
the  maker  of  the  note  to  T.    Id 78 

6. .    When  an  overdue  note  is  assigned,  the  assignee 

takes  it  subject  to  all  equities  existing  between  the  maker 
and  the  payee.  In  an  action  on  the  note,  the  maker  may 
show  that  it  was  obtained  by  fraud,  or  without  considera- 
tion, or  that  before  he  received  notice  of  the  assignment  he 
had  paid  it.    Id 84 

6.  :    SET-OPP.    The  maker  may  also  set-off  any  liquidated 

demand  which  he  held  against  the  payee  at  the  time  of  the 
assignment,  but  claims  subsequently  acquired,  even  though 
they  had  their  origin  in  previous  transactions,  are  not  the 
subject  of  set-off.    Id 84 

7.  Homestead  Claim :    bale  op,  tooetheb  with  improye- 

MBNTS,  A  GOOD  CONSIDERATION    POR  A  PROMISSORY    NOTE. 
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The  Bale  and  surrender  of  a  homrstead  claim  upon  the  puV 
lie  landB,  together  with  improvementa  made  thereon,  al- 
though conveying  no  interest  in  the  land  itself  as  against 
the  government,  is  a  good  consideration  for  a  promissory 
note;  the  improvements  being  subjects  of  legitimate  bar- 
gain and  sale.    McWillicmsv,  Bridget il9 

8.  Promissory  Note:  holder  bt  a  tbansfeb  wrrHoxrr 
CONBIDBRATION  MAY  SUB.  The  Single  fact  that  a  promis- 
sory note  payable  to  bearer,  was  transferred  to  the  plaintiff 
without  consideration,  or  solely  to  enable  him  to  bring  suit 
upon  and  collect  it,  constitutes  'no  defense  tof  the  action. 
Id 41» 


NEW  TRIAL. 

1.  Newly  Disooyered  Evidence.  In  a  petition  for  a  new 
trial,  under  section  818  of  the  civil  code,  on  the  ground  of 
newly  discovered  evidence,  it  is  not  sufficient  to  allege  that 
the  plaintiff  "has  learned,  since  the  term  of  the  court  and 
the  trial,*'  certain  matters  constituting  the  grounds  for  a 
new  trial;  the  allegations  must  be  affirmatively  stated,  and 
not  upon  information.    AxUU  v.  Wa/rden 186 

2. .    In  such  case,  the  law  requires  the  moving  party  to 

show  that  he  has  exercised  reasonable  diligence  to  discover 
and  produce  such  evidence  at  the  trial;  and  his  failure  to 
do  so  deprives  him  of  all  claim  to  a  new  trial.    Id 186 

3. .    The  petition  is  liable  to  demurrer,  if  it  does  not 

state  facts  sufficient  to  entitle  him  to  a  new  trial,  when  they 
are  admitted  to  be  true.    Id 186 


A  new  trial  will  not  be  granted  on  the  ground  of 


newly  discovered  evidence  which  is  merely  cumulative  to 
that  which  had  already  been  produced.    Scqfield  v.  Browi. .  221 

Bee  Practice  in  Criminal  Cabbb,  2, 8. 


NOTES  AND  BILLS. 
Bee  NsGOTiABLB  Instrumrnts. 

NOTICE. 
See  Judgment,  4,  5. 
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OFFICERS. 

1.  When  Their  Powers  Cease.  As  a  general  rule,  where 
the  term  of  a  particular  officer  is  fixed  by  statute,  bis  power 
ceases  with  the  expiration  of  that  term,  unless  there  is^  a  pro- 
vision that  he  shall  hold  his  office  until  his  successor  is 
elected  and  qualified.  But  where  the  practice  has  been  for 
officers  to  hold  over  until  their  successors  are  elected  and 
qualified,  their  acts  are  valid.  The  8taie^  ez  rel.  Garter,  v. 
Board 42 

2. :  HOLDING  BY  APPOINTMENT.  An  appointment,  un- 
limited as  to  its  term,  continues  in  force  until  revoked,  or 
the  authority  by  which  it  was  made  ceases  to  exist.    Id,.,    42 

8.  :       AUTHORITY    OBA8E8  WHEN  APPOINTING    POWEB    IS 

ABOLISHED.  The  death  or  removal  of  members  of  a  partic- 
ular board  who  are  vested  with  the  appointing  power,  their 
places  being  filled  with  others,  does  not  annul  appointments 
already  made,  because  the  board  continues  to  exist,  with 
full  power  to  make  or  revoke  appointments.  But  upon  the 
abolition  of  the  board,  without  a  saving  clause  as  to  its  ap- 
pointments, the  authority  of  those  persons  who  merely  hold 
office  during  its  pleasure  ceases.   Id 42 

PARTIES. 

1.  Joinder.  At  common  law  the  general  rule  is,  that  all  par- 
ties  must  Join  and  be  Joined  by  their  names  in  an  action; 
and  such  is  the  general  import  of  our  code  which  provides 
that  the  precipe  and  petition  must  contain  the  namee  of  the 
partiee  to  an  action,  and  their  names,  both  direct  and  in- 
verse, shall  be  entered  in  the  index.  B.  d  M,  R.  B.  v.  Diek 
db  Bon 242 

2. :    PABTNBRBHiPS.     But  it  is  specially  provided  by 

statute  that  when  persons  use  initial  letters  or  contractions 
of  their  christian  names  to  bills  of  exchange,  etc.,  they  may 
be  designated  by  such  initials  or  contractions  of  the  christ- 
ian name;  and  that  companies  not  incorporated,  and  part^ 
nerships  formed  for  the  purpose  of  carrying  on  any  trade  or 
business,  or  for  holding  any  species  of  property  in  this  state, 
may  sue  and  be  sued  in  the  name  assumed  by  them.    Id,, .  242 

8.- :    :    coNBTRUCTioift  OP  STATUTE.    Thcsc  Special 

provisions,  being  exceptions  to  the  general  rule,  must  be 
construed  strictly,  and  the  exact  mode  of  procedure  pre- 
scribed by  them  must  be  closely  pursued.    Id, 248 
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PARTNERSHIP. 

1.  Practice.  M.  and  8.  were  saed  as  Barviving  partners  of  the 
firm  of  R.  &  Co.  No  service  was  had  upon  8.  Upon  the 
trial  of  the  cause,  testimony  was  introduced  tending  to 
prove  that  M.  was  a  member  of  the  firm  at  the  time  of  the 
death  of  R.,  but  it  appeared  that  8.  was  not  a  member  at 
that  time :  HM^  that  the  evidence  against  M.  was  sufficient 
to  sustain  the  allegations  of  the  petition,  and  that  the  failure 
to  connect  8.  with  the  firm  would  not  prevent  a  recovery 
against  M.    McOann  «.  McDonald 305 

2. :    EYiDKNOB.    Where  the  existence  of  a  partnership  is 

denied,  and  there  is  no  evidence  to  establish  its  existence, 
the  statement  of  a  party  claiming  to  be  a  partner  binds  no 
one  but  himself;  but  this  rule  has  no  application  where 
there  is  testimony  establishing  the  existence  of  the  partner- 
ship.    Oonvei'se  v.  Shamhaugli^  6  Neb.,  876.    Id 806 

8.  Partnership  Property:  exemption  from  execution: 
CONSTBUCTION  OF  STATUTE.  Section  521,  of  the  code  of 
civil  procedure,  which  provides  that:  **  All  heads  of  fami- 
lies who  have  neither  lands,  town  lots,  or  houses  subject  to 
exemption  as  a  homestead,  under  the  laws  of  this  state, 
shall  have  exempt  from  forced  sale  on  execution  the  sum  of 
five  hundred  dollars  in  personal  property,"  applies  only  to 
individual  debtors,  and  exempts  only  individual  property. 
Wue'o.Frey 184 

4. :    :    .    The  property  of  a  partnership  is 

not  exempt  from  execution  for  the  satisfaction  of  a  Judg- 
ment against  the  partnership.  And  where,  upon  the  levy 
of  such  an  execution  upon  the  goods  of  a  firm.  Its  members 
undertook  to  divide  them  in  severalty  between  themselves 
with  the  view  of  enabling  each  one  to  claim  and  hold  his 
share  exempt:  Heldy  that  by  the  levy  a  valid  lien  was  ac- 
quired which  it  is  not  in  the  power  of  the  firm,  either  by 
sale,  or  a  division  between  its  members,  to  destroy  or  preju- 
dice.   Id 134 

5.  Settlement :  interest.  A  portion  of  the  members  of  a 
firm,  with  the  consent  of  all,  had  largely  overdrawn  tlieir 
account,  by  which,  together  with  a  large  amount  of  bad  and 
uncollectible  debts  held  by  the  firm,  it  became  insolvent 
In  an  action  for  an  account  by  a  member  who  had  not 
drawn  his  full  share :  Held^  that  he  was  not  entitled  to  in- 
terest ui^on  what  was  due  at  each  annual  rest,  from  the  time 
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the  capital  stock  was  so  far  impaired  that  money  had  to  be 
borrowed  to  take  its  place.    MeCormick  «.  McCormitk 440 

6. .    Where  all  the  members  of  a  firm  drew  out  of  the 

busioess,  from  time  to  time,  for  several  years,  sach  sums  as 
they  saw  fit,  there  being  a  tacit  agreement  among  the  mem- 
bers that  this  might  be  done,  and  the  sums  thus  drawn  out 
being  properly  charged  on  the  books  of  the  firm,  such 
books  being  open  to  the  inspection  of  all  the  members,  and 
there  being  no  misrepresentation :  Held^  that  the  firm  had 
no  lien  upon  the  money  thus  drawn  out,  it  having  been 
drawn  with  their  consent.    Id 440 

See  Pleading,  10, 11, 12. 

PAYMENT. 

L.  Brought  an  Action  against  M.  for  money  paid  by  him  as 
surety.  M.  in  his  answer  pleaded  payment  by  the  convey- 
ance of  certain  real  estafe.  The  testimony  showed  that  M. 
had  conveyed  real  estate  to  L.  to  enable  him  to  sell  and  con- 
vey the  same,  and  apply  the  proceeds  on  the  amount  due 
from  the  defendant.  It  also  appeared  that  L.  had  failed  to 
sell  the  real  estate.  Heldj  the  proof  failed  to  show  payment. 
Lea  V.  MeLerman 148 

See  NsGOTiABLK  Imstruhbnts.    Pbimcipal  and  Suuett,  3. 

PERFORMANCE. 
See  Specific  Perforhancb. 


PERSONAL  PROPERTY. 
See  Mortgages. 

PETITION. 
See  Pleading,  1,  7, 8,  11, 18—16. 

PLEADING. 

1.  Petition.  Where  a  defendant  interposes  a  denial  to  a  peti- 
tion, the  only  question  in  issue  is  the  truth  of  the  facts 
stated  in  the  petition.    B.dbM.  B,  R,  v.  Lancaster  County, .    88 
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2.  :     KSW  MATTBR  IN  DSFEM8B.     All  116 W  matter  CODBtl- 

tutiog  a  defense  must  be  pleaded.    Id 88 

3.  Amendments.    Where  a  suitor  has  been  deprived  of  a 

substantial  right,  by  the  refusal  of  the  district  court  to  per- 
mit an  amendment  of  a  pleading,  the  supreme  court,  in  a 
proper  case,  will  grant  him  relief.  The  application  to 
amend,  however,  should  be  made  before  the  cause  is  dis- 
missed. The  better  practice  is,  to  make  the  order  condi- 
tional,  that,  in  case  of  failure  to  amend  in  time,  and  on  the 
terms  prescribed,  the  action  be  dismissed.  Wilson  v, 
Mackltn, '. 60 

4.  Replevin :    affidavit.    Filing  an  affidavit  in  an  action  of 

replevin  is  a  proceeding.  .  The  term  proceeding  is  used  in 
the  code  of  civil  procedure  to  distinguish  all  other  steps 
taken  in  an  action  from  those  embraced  in  the  word  plead- 
ing.   Id SO 

5.  Amendments :   usurt.  If  a  plea  of  usury  is  defective  in  its 

statement  of  facts,  yet  if  testimony  is  introduced  without  ob- 
ject ion,  showing  the  existence  of  a  contract  for  illegal  interest, 
the  court  after  verdict  will  permit  the  answer  to  be  amended 
to  conform  to  the  facts  proved.    Keim  db  (Jo,  o.  Aoery 54 

6.  :    ANSWER.    A  party  may  be  permitted  to  answer, 

upon  such  terms  as  to  the  payment  of  costs  as  may  be'  pre- 
scribed by  the  court,  at  any  time  before  judgment  is  ren- 
dered, and  where  it  is  apparent  that  he  has  a  meritorious 
defense,  the  court  must  permit  the  answer  to  be  filed.  Blair 

«.  We%t  Poirvt  Mnf'g.  Oo 147 

7.  New  Trial.    In  a  petition  for  a  new  trial,  under  section  818 

of  the  civil  code,  on  the  ground  of  newly  discovered  evi- 
dence, it  is  not  sufficient  to  allege  that  the  plaintiff  "  has 
learned,  since  the  term  of  the  court  and  the  trial,*'  certain 
matters  constituting  the  grounds  for  a  new  trial ;  the  allega- 
tions must  be  affirmatively  stated,  and  upon  information. 
In  such  case,  the  law  requires  the  moving  party  to  show 
that  he  has  exercised  reasonable  diligence  to  discover  and 
produce  such  evidence  at  the  trial ;  and  his  failure  to  do  so 
deprives  him  of  all  claim  to  a  new  trial.    AxteU  v.  Warden,  186 

d. .    The  petition  is  liable  to  demurrer,  if  it  does  not  state 

facts  sufficient  to  entitle  him  to  a  new  trial,  when  they  are 
admitted  to  be  true.    Id 186 
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9.  In  Chancery  and  Under  the  Code.    Under  the  former 

chancery  practice  whenever  any  ground  of  defense  was  ap- 
parent from  the  bill  itself,  either  from  the  matter  contained 
in  it,  or  from  defects  in  its  frame,  or  the  case  made  by  it, 
the  proper  mode  of  taking  advantage  of  it  was  by  demurrer. 
But  under  the  code,  if  a  pleading  is  correct  in  substance  but 
not  in  fomit  the  remedy  is  by  a  motion  to  have  it  made 
more  definite  and  certain.    Fa/rrar  <fc  WTieeUr  v.  Triplet. ...  287 

10.  Joinder  of  Parties.  At  common  law  the  general  rule  is, 
that  all  parties  must  Join  and  be  joined  by  their  names  in 
an  action;  and  such  is  the  general  import  of  our  code, 
which  provides  that  the  precipe  and  petition  musi  contain 
the  na/rries  of  the  parties  to  an  action,  and  their  na/nies^  both 
direct  and  inverse,  shall  be  entered  in  the  index.    B.  dt  M. 

R,  R,  ID.  Dick  <t  Son 243 

11. :    FABTNBR8HIP8.    But  it  is  Specially  provided  by 

statute  that  when  per^ons  use  initial  letters  or  contractions 
of  their  christian  names  to  bills  of  exchange,  etc.,  they  may 
be  designated  by  such  initials  or  contractions  of  the  christ- 
ian name ;  and  that  companies  not  incorporated,  and  part- 
nerships formed  for  the  purpose  of  carrying  on  any  trade  or 
business,  or  for  hojding  any  species  of  property  in  this 
state,  may  sue  and  be  sued  in  the  name  assumed  by  them. 
Id 242 

12. :   :   OONBTRUCTION  OF  STATUTE.  Thcse  Special 

provisions,  being  exceptions  to  the  general  rule,  must  be 
construed  strictly,  and  the  exact  mode  of  procedure  pre- 
scribed by  them  must  be  closely  pursued.    Id 248 

18.  In  Actions  of  Replevin.    Wilson  v.  MaMin, . . . : 50 

14.  Fraud.  In  stating  a  cause  of  action  under  sec.  17,  ch.  25, 
Qen.  Statutes,  it  is  necessary  to  allege  that  the  assignment 
was  made  **  with  the  intent "  either  to  hinder,  delay,  or  to  de- 
fraud the  plaintiff.    Morgan  o.  Bogue 420 

15.  Averments  of  Petition.  Where  there  is  an  omission  to 
state  a  material  fact  in  a  petition,  one  necessary  to  show  a 
cause  of  action,  the  presumption  is  that  it  does  not  exist 
B.AM.  B.B.e.  TorkOouMy 487 

16. .  Where  a  legal  deduction  or  conclusion  of  law  con- 
tains a  fact  constituting  a  cause  of  action,  or  one  which  is 
essential  to  enable  the  plaintiff  to  maintain  his  cause  of  ac- 
tion, the  defendant  may  move  to  have  the  petition  made 


556  INDEX 

definite  and  certain,  but  cannot  strike  out  such  matter  as  re- 
dundant and  irrelevant    Dorsey  v.  HdU 400 

17.  Beplevin:  answer.  In  an  action  of  replevin  the  defends 
ant  answered  "that  he  does  not  unlawfully  detain  the  said 
goods  and  chattels  of  the  said  plaintiff,"  etc. :  Held^ihtX 
the  answer  put  in  issue  the  plaintiff's  right  of  property  and 
right  of  possession.    Moore  «.  Kepner 291 

18  :    .    Under  the  code,  the  gist  of  the  action  is 

the  unlawful  detention  of  the  property.    Id 291 

19.  :    AYBRMENTS  OP  PETITION.    The  general  averments 

in  a  petition  in  replevin  that  the  plaintiff  '*  has  a  special 
property  in  the  goods,  that  he  is  entitled  to  the  immediate 
possession  thereof,  and  that  they  are  wronsf^Uy  and  on- 
Justly  detained  from  him,"  are  mere  propositions  of  law. 
Owtis  db  Oo.  V.  Outl&r 815 

20.  Evidence.  An  objection  to  the  admission  of  any  evidence 
on  the  ground  that  the  petition  does  not  state  a  cause  of  ac* 
tion,  may  be  taken  at  any  time  during  the  progress  of  the 
trial,  and  is  not  waived  by  answer  or  failure  to  demur.  The 
objection  is  in  the  nature  of  demurrer  ore  tentis  to  the  peti- 
tion, and  if  it  is  totally  defective,  it  is  error  to  admit  any 
evidence  under  such  pleading.    Id 815 

21.  :  DEFECTIVE  PETITION :  JUDGMENT.  If  a  party  pro- 
ceeds to  trial  on  such  defective  petition,  which  states  no 
cause  of  action,  he  cannot,  after  verdict,  and  motion  to  set 
aside  the  same,  take  judgment  on  such  verdict  by  then 
filing  a  petition  setting  out  a  cause  of  action.    Id. 815 

PRACTIOB. 

1.  An  Appeal  lies  to  the  district  court,  from  a  Judgment  of  a 

Justice  of  the  peace,  In  action  of  replevin  tried  by  a  jury, 
without  regard  to  the  amount  in  controversy.  Edwards  v. 
8ehuU *18 

■ 

2.  Replevin :    affidavit.    Filing  an  aflldavit  in  an  action  pf 

replevin  is  a  proceeding.  The  term  proceeding  is  used  in 
the  code  of  civil  procedure  to  distinguish  all  other  steps 
taken  in  an  action  from  those  embraced  in  the  word  plead- 
ing.    Wilson  9.  Macklin, 50 

■ 

8. :    .    In  replevin,  the  statute  requires  the  affiant 
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to  swear  that  the  goods  and  chattels  claimed  were  not  taken 
in  execution  on  any  order  or  Judgment  against  the  plaintiff. 
The  affiant  is  not  to  determine  the  validity  of  the  Judgment, 
and  cannot  in  t?uU  proceeding  question  its  correctness.    Id.    50 


When  the  affidavit  is  defective,  it  is  the 


duty  of  the  court,  even  after  a  motion  to  dismiss  on  that 
ground  is  filed,  to  permit  it  to  be  amended.    Id. 50 

5.  Bights  of  Suitor:  ahbndhent  of  plbadinos.  If  a 
suitor  has  been  deprived  of  a  substantial  right,  by  the  re- 
fusal of  the  court  to  permit  an  amendment,  the  supreme 
court,  in  a  proper  case,  will  grant  him  relief.    Id 50 

6. :   .    The  application  to  amend,  however,  should 

be  made  before  the  cause  is  dismissed.  The  better  practice 
is,  to  make  the  order  conditional,  that,  in  case  of  failure  to 
amend  in  time,  and  on  the  terms  prescribed,  the  action  be 
dismissed.    Id 50 

7.  Verdict.  Where  a  verdict  is  defective  in  form  merely,  the 
court  may  direct  the  Jury  to  amend  it,  or  it  may  be  amended 
by  the  court,  with  the  consent  of  the  Jury,  before  they  are 
discharged.    D<Mjis  o.  Neligh 78 

8  Witnesses.  The  cross-examination  of  a  witness  should  be 
restricted  to  the  facts  and  circumstances  drawn  out  on  his 
direct  examination.  If  it  is  desired  to  examine  the  witness 
upon  other  matters,  the  party  desiring  such  examination 
mast  make  the  witness  his  own,  and  c^l  him  as  such.    Id.    84 

9. .    But  where  a  witness  has  related  a  portion  of  what 

took  place  at  a  particular  time  or  place,  or  a  part  of  a  par- 
ticular  transaction,  he  may  be  cross-examined  as  to  matters 
%ho^\iig  \h%  erUire  iranBOction.    Id 84 

10.  County  Courts:  judgment:  brbor.  Error  will  lie 
upon  a  Judgment  or  final  order  of  the  county  court  which 
affects  a  substantial  right  and  in  effect  determines  the  ac- 
tion, or  which  affects  a  substantial  right  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action  after 
Judgment,  when  the  same  appears  on  the  record  of  the 
county  court    Rudolfs.  Winters 125 

11.  Assifipiment  of  Error.  On  a  proceeding  in  error,  when 
the  assignment  is  "that  the  finding  of  the  said  court  is 
against  the  law  and  the  evidence,"  and  no  specific  error  of 


658  DTDEX. 

'^  law  is  pointed  out  in  the  motion  for  a  new  trial,  and  the 
Judgment  being  clearly  warranted,  by  the  finding  of  all  the 
issues  in  favor  of  the  defendant,  the  only  question  raised  is 
simply  whether  the  verdict  of  the  court,  upon  the  facts,  is 
supported  by  the  evidence.    Brunswick  v.  McClay 187 

12.  Verdict.  Where  there  is  sufficient  testimony  to  warrant  a 
Jury  in  finding  verdict,  it  will  not  be  set  aside  as  being  con- 
trary  to  the  evidence  simply  because,  in  the  opinion  of  the 
court,  a  preponderance  of  the  testimony  is  against  it,  it  be- 
ing exclusively  the  province  of  the  Jury  to  weigh  the  evi- 
dence, and  Judge  of  the  credibility  of  the  witnesses.  But 
the  rule  has  no  application  where  there  is  an  entire  failure 

of  proof.    Lea  t).  McLennan 148 

See  also  Gookv.  Powell. 284 

McCann  v.  McDonald 885 

18.  Service  on  Defendant.  Before  service  by  publication, 
or  personal  service  of  the  summons  out  of  the  state,  can  be 
made,  an  affidavit  must  be  filed  with  the  clerk  of  the  court, 
setting  forth  that  service  of  the  summons  cannot  be  made  in 
the  state  on  the  defendant  or  defendants  to  be  served,  and 
that  the  case  is  one  of  those  mentioned  in  section  77  of  the 
civil  code.    Blair  v.  West  Point  Mnf'g.  Oo 146 

14. :    AFproAViT.    An  affidavit  should  show  on  its  face 

that  it  was  taken  within  the  officer's  Jurisdiction.    Id.  ...  147 

15.  Power  of  District  Court,  in. applications  for  removal  of 

a  cause  to  the  United  States  circuit  court    Id.,.. 147 

• 

16.  New  Trial:  brbor:  bxcbptiokb.  When  errors  of  law 
and  irregularities  occuring  at  the  trial  are  the  grounds  on 
which  a  new  trial  is  moved,  in  order  to  entitle  a  party  to  a 
review  of  the  decision  of  the  court  on  the  motion  an  excep- 
tion is  necessary.    Lowrie  «.  France 191 

17.  :     BRB0B8  MUST  BE  8PSCIFI0ALLY  POINTED  OUT.     In 

proceedings  in  error,  if  the  petition  below  set  forth  a  good 
cause  of  action,  in  a  matter  within  the  Jurisdiction  of. the 
court,  in  order  to  obtain  a  review  of  the  Judgment,  the  par- 
ticular ground  upon  which  it  is  claimed  to  be  erroneous 
must  be  specifically  pointed  out ;  otherwise  it  will  be  pre- 
sumed that  the  Judgment  is  right    Id 191 

18.  :    BPBCiAii  FnmiNO:    WAiYEB  OF.    Where  the  couTt 

is  requested  under  the  statute  to  state  its  findings  of  fact 
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and  of  law  separately,  and  omits  to  do  so,  if  no  exception  be   • 
taken,  this  will  be  considered  as  a  waiver  of  the  demand, 
and  ao  acquiescence  in  a  general  finding  upon  the  issues. 
Id 11)1 

19. :    :    PRESUiiPTiON.    In  a  proceeding  in  error 

every  presumption  must  be  in  favor  \>f  the  correctoess  of 
the  judgment  of  the  court  below.  It  is  only  **  for  errors  ap- 
pearing on  the  record  "  that  the  Judgment  of  a  district  court 
can  be  properly  reversed.    Frey  o.  I>rdho% 194 

20.  Damages  in  actions  of  replevin.     Frey  v.  Draha^ 194 

21.  Instructions  to  Jury:  excxption.  Where  the  record 
does  not  show  that  any  exception  was  taken  to  the  charge  of 
the  court  to  the  jury,  no  foundation  is  laid  for  a  review  of 
the  instructions  in  the  supreme  court    Scqfleld  v.  Brown. . .  221 

22.  Testimony:  petition  in  error:  motion  for  a  new 
TRIAL.  To  entitle  a  party  to  a  review  of  the  ruling  of  the 
court  below  on  the  admission  or  rejection  of  testimony  it 
is  necessary  that  the  alleged  error  should  be  specifically 
pointed  out,  not  only  in  the  petition  in  error,  but  also  in  the 
motion  for  a  new  trial  in  the  court  below.    Id 221 

23.  Motion  to  Set  Aside  Sale.  A  motion  to  set  aside  a  sale 
or  order  confirming  a  sale  of  real  estate,  should  point  out 
specifically  the  errors  complained  of*  (General  objections 
are  too  indefinite  to  be  certified.  An  aflSdavit  in  support  of 
a  motion  to  set  aside  an  order  confirming  a  sale,  which  al- 
leges  that  the  attorney  for  the  plaintiff  before  the  sale  prom- 
ised  to  purchase  the  premises  "  at  the  full  amount  called  for 
in  the  decree,  unless  the  same  were  purchased  by  some  one 
else  at  a  higher  bid,"  there  being  no  allegation  that  any  one 
desiring  to  purchase  the  premises  was  thereby  deceived,  or 
prevented  from  bidding,  or  that  the  premises  could  be  sold 
for  a  higher  price  than  that  already  bid,  is  not  sufficient  to 
authorize  the  court  in  setting  aside  the  sale.  Johnson  «. 
Bemis 225 

24.  Final  Judgment.  Where  a  demurrer  to  a  petition  Is 
sustained  in  the  court  below,  to  authorize  a  review  of  the 
case  by  the  supreme  court,  there  must  be  a  final  judgment 

dismissing  the  case.    3f tiler  v.  B.  d  M.  B.  R.  Oo 227 

See  also  Normand  v.  Otoe  County 261 

25.  Demurrer  to  Answer.  If  a  good  defense  is  defectively 
stated  in  an  answer,  and  a  demurrer  thereto  on  that  ground 
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"  is  overruled,  the  party  demurring,  in  order  to  avail  himself 
of  his  exception  taken  to  the  ruling  of  the  court  thereon, 
must  rest  on  his  demurrer.  If  he  reply  he  thereby  waives 
his  exception.  But  this  rule  has  no  application  where  the 
facts  stated  in  the  answer  of  themselves  constitute  no  de- 
fense. PoUinger  v.  Garrison^  8  Neb.,  133,  distinguished. 
Fa/rrar  <&  Wheei&r  «.  Triplett 287 

20.  Bevival  of  Judgment  and  of  actions.  See  Gillette  v. 
Morrison 267 

27.  Verdict.  The  verdict  of  a  jury,  where  the  evidence  is  con- 
flicting, will  not  be  set  aside  on  the  ground  that  it  is  against 
the  weight  of  the  testimony,  unless  it  is  clearly  so.    McCann 

V .  McDonald 805 

28.  Witnesses.  The  question  of  the  credibility  of  the  wit- 
nesses is  alone  for  the  Jury  to  determine.     Id 305 

29.  Bill  of  Exceptions.  Arguments  of  counsel  on  questions 
raised  during  the  trial,  and  the  remarks  of  the  court  in  de- 
ciding them,  serve  no  useful  purpose  in  a  bill  of  excep- 
tions, and  should  be  omitted.    OUmgh  f).  The  State 320 

30.  Evidence.  An  objection  to  the  admission  of  any  evidence 
on  the  ground  that  the  petition  does  not  state  a  cause  of  ac- 
tion, may  be  taken  at  any  time  during  the  progress  of  the 
the  trial,  and  is  not  waived  by  answer  or  failure  to  demur. 
The  objection  is  in  the  nature  of  a  demurrer  ore  tenus  to  the 
petition,  and  if  it  is  totally  defective,  it  is  error  to  admit 
any  evidence  under  such  pleading.    Curtis  «.  Cutler 816 

31.  Defective  Petition :    judgment.    If  a  party  proceeds  to 

trial  on  such  defective  petition,  which  states  no  cause  of  ac- 
tion, he  cannot,  after  verdict,  and  motion  to  set  aside  the 
same,  take  judgment  on  such  verdict  by  then  filing  a  peti- 
tion setting  out  a  cause  of  action.    Id 315 

32.  Objections  to  Testimony.  In  order  to  make  an  objec- 
tion to  testimony  available  it  is  necessary  that  the  grounds 
of  the  objection  be  stated ;  otherwise  it  is  impossible  for  the 
court  reviewing  to  know  whether  the  court  below  was  in 
fault  or  not     Wright  tj.  Greenwood  Wa/rehouse  Company, . . .  485 

38.  :     PRESUMPTION    WHERE    GROUND    OF    OBJECTION  18 

NOT  STATED.  And  eveu  where  it  is  apparent  that  a  valid 
objection  to  testimony  could  have  been  made,  still  the  court 
is  not  at  liberty  to  assume  that  this  was  the  one  relied  on ; 
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in  the  absence  of  an  affirmative  showing  to  the  contrary,  all   ' 
presumptions  are  favorable  to  the  court  whose  judgment  is 
under  review.    Id 485 

84.  Judicial  Sale.  In  a  sale  made  under  the  authority  of  a 
decree  in  equity,  the  court  is  the  vendor,  and  the  commis- 
sioner making  the  sale  is  the  mere  agent  of  the  court.  The 
decree  directs  the  sale  of  the  property  and  the  application 
of  the  proceeds  to  the  payment  of  the  debt,  and  is  a  sufficient 
warrant  of  authority  to  the  officer  to  sell  as  directed  in  the 
decree.    Parrot  o.  Neligh 456 

35.  ■:    NOTioB  OF  SALB.    Where  an  officer  has  caused 

public  notice  of  the  time  and  place  of  a  sale  of  real  estate 
to  be  given,  for  at  least  thirty  days  before  the  day  of  sale, 
by  advertisement  in  some  newspaper  printed  in  the  county^ 
it  is  unnecessary  to  post  notices  of  the  time  and  place  of 
sale.    Id 456 

86. :    ooNBTRMATiON  OF  SALB.    In  an  equity  cause,  as  in 

an  action  at  law,  if  a  party  desires  to  oppose  the  confirma- 
tion of  a  sale  of  real  estate,  he  must  file  a  motion  in  the  dis- 
trict court,  setting  forth  the  grounds  upon  which  he  seeks 
to  set  the  sale  aside.  If  the  motion  is  overruled  he  may 
then  appeal  to  the  supreme  court.    Id 456 

87.  Petition.  Where  a  legal  deduction  or  conclusion  of  law 
contains  a  fact  constituting  a  cause  of  action,  or  one  which 
is  essential  to  enable  the  plaintiff  to  maintain  his  cause  of 
action,  the  defendant  may  move  to  have  the  petition  made 
definite  and  certain,  but  cannot  strike  out  such  matter  as 
redundant  and  irrelevant.    Doreey  «.  HaU 460 

38.  Appeals.  The  statute  specially  provides  that  a  Judgment 
given  in  the  absence  of  a  party,  sued  and  served  with  pro- 
cess in  a  Justice's  court,  may  be  set  aside,  and  a  trial  had  in 
which  the  defendant  can  set  up  all  his  defenses;  and  in 
such  case  an  appeal  will  not  lie  to  the  district  court  until 
after  the  proper  motion  shall  have  been  made  to  set  aside 
such  Judgment.    Olendenning  v.  Grawford 474 

3:).  :    Fnn>iKG8  of  facts:     bvidbncb.    On  appeal,  if 

the  evidence  be  not  wholly  preserved,  and  brought  into  the 
record,  the  decision  of  questions  of  fact  will  not  be  dis- 
turbed. And  this  is  the  rule  whether  the  trial  below  be  to 
the  court,  to  a  referee,  or  to  a  Jury.    Farmer  «.  VoUentine. .  498 

38 
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40.  Partnership :  praotiob.  M.  and  S.  were  sued  as  BorriT- 
ing  partners  of  the  firm  of  B.  &  Co.  No  service  was  had 
upon  8.  Upon  the  trial  of  the  cause,  testimony  was  intro- 
duced tending  to  prove  that  M.  was  a  member  of  the  firm  at 
the  time  of  the  death  of  R.,  but  it  appeared  that  8  was  not 
a  member  at  that  time,  ffeld,  that  the  evidence  against  M. 
was  sufficient  to  sustain  the  allegations  of  the  petition,  and 
that  the  failure  to  connect  8.  with  the  firm  would  not  pre- 
vent a  recovery  against  M.    MoGann  v.  McDonald. 305 

41.  Equity  Jurisdiction:  appeal.  Where  a  party  has 
been  prevented  from  complying  with  the  legal  requisites  to 
obtain  an  appeal,  by  the  default  or  absence  of  the  justice 
or  judge  of  the  court  in  which  the  cause  is  pending,  and 
not  by  any  default  or  laches  on  his  part,  the  appeal  may  be 
taken  and  perfected  after  the  expiration  of  the  time  limited 
by  statute,  and  ^uch  appeal  must  be  treated  in  the  appel- 
late court  as  though  it  had  been  taken  within  the  time  pre- 
scribed by  law.    Dobson  v.  Dobson 296 

42.  Mandamus.  The  application  for  a  writ  of  mandamus 
must  show  a  prior  demand  and  refusal,  and  must  set  forth 
facts  which  clearly  impose  upon  the  respondent  a  duty 
which  the  laws  enjoin  upon  as  resulting  from  an  office, 
trust,  or  station.    Kanerer  v.  The  State 180 

48. ,    If  the  relator  sets  up  in  his  application  a  claim, 

the  payment  of  which  is  not  allowed  by  law,  it  is  a  fatal 
objection  to  a  mandamus.    Id. 180 

PRACTICE  IN  CRIMINAL  CASES. 

1.  Suppression  of  Deposition :  kzception.  When  a  de- 
position takeu  on  behalf  of  the  defendant  in  a  criminal 
case  as  to  his  good  character  is  suppressed,  and  no  excep- 
tion taken,  the  correctness  of  the  ruling  cannot  be  ques- 
tioned on  error  in  the  supreme  court    Olough  9.  The  State.  321 

2. :    .    The  taking  and  preserving  of  exceptions 

in  criminal  cases  are  governed  by  the  rules  established  in 
such  matters  in  civil  cases.    Id 321 

8.  Jury:  mRBOULARrriBS  in  mPANEUNO.  Mere  irregularities 
in  the  impaneling  of  the  jury,  not  excepted  to  at  the  time, 
are  waived,  and  cannot  afterward  be  taken  advantage  of. 
Id 821 
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4. :    .    Fire  of  the  original  panel  of  twenty-four 

Jurors  having  been  excused  for  causei  thereupon  the  selec- 
tion of  the  trial  Jury  was  proceeded  with  without  first  fill- 
ing the  places  of  those  excused,    ffeldf  proper  practice.  Id  821 

6.  Meeting  and  Adjournment  of  Court :  pbbbumftiok. 
The  record  showed  that  on  the  8l8t  of  January  the  court  ad- 
journed until  the  following  morning  at  9  o'clock.  There 
was  no  formal  entry,  in  the  record  of  the  eotee^  of  the  opening 
of  the  court  on  the  1st  day  of  February,  but  it  did  appear 
that  on  '*  Friday,  February  2d,  1877,  court  met  at  9  o'clock 
A.H.,  pareuamt  to  adjournment"  It  was  objected  to  the 
record  that  it  showed  there  was  a  failure  of  the  court  to 
meet  according  to  the  adjournment  of  the  8l8t  of  January, 
and  that  consequently  the  term  must  be  considered  as  hav- 
ing lapsed.  Held,  that  by  the  entry  of  February  2d,  recit- 
ing that  the  court  convened  on  that  day,  '^ptirsuant  to  ad- 
journment," it  was  sufficiently  shown  that  the  court  must 
have  been  in  session  on  the  first  day  of  February.  Held 
furtJier,  that  to  make  such  objection  available  it  must  be 
shown,  affirmatively,  that  there  was  a  failure  of  the  court  to 
meet,  or  its  continuance  in  legal  session  will  be  presumed 
so  long  as  business  is  transacted  as  of  that  term,  up  to  the 
time  appointed  for  the  next  regular  term.    Id 821 

6.  Evidence:  admission  or  immatbbialbvidbncb:  whbn 
GROUND  FOR  NBW  TRIAL.  *  To  make  the  admission  of  im- 
material  testimony  ground  for  a  new  trial,  it  must  at  least 
have  tended  to  prejudice  the  accused.    Id 821 

7.  — :     CONDUCT     AND     APf»BARANOB     OF    FRISONBR.     BVI- 

DBNOB  AGAINST  HiBC.  The  couduct  and  appearance  of  the 
prisoner  about  the  time  of  the  discovery  of  the  homicide 
with  which  he  is  charged,  as  well  as  his  declarations  con- 
cerning it,  are  admissible  in  evidence  against  him.    Id. . . .  821 

8.  • :     BUSINBSS    AND    SOCIAL   RBLATI0N8    BBTWBBN   THB 

FRISONBR  AND  THB  DBCBASBD— BVIDBNOB.       The  theory  of 

the  prosecution  being  that  the  homicide  was  committed  by 
the  prisoner  to  enable  him  to  possess  himself  of  his  brother's 
property,  the  business  and  social  relations  subsisting  be- 
tween tAiem,  not  only  Just  about  the  time  of  the  murder, 
but  also  for  a  reasonable  time  before,  are  competent  evi- 
dence.   Id 822 

9.  • :    FATMENT  OF  MONBT  BT  FRISONBR.     And  where  it 

is  shown  that  the  deceased  was  posseased,  Just  before  his 
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death,  of  a  considerable  sum  of  money,  it  is  competent  for 
the  prosecution  to  prove  payments  of  money  by  the  prisoner 
Just  before,  as  well  as  after,  the  homicide  was  committed. 
Id 82d 

10.  :       FATMBRT6  OF  MONEY  TO  PUBLIC  OFFICKB:     PROOF 

OF  MEMOBAKDUM  FROM  RECORDS.  When  a  pubHc  ofiScer  is 
called  to  testify  as  to  payments  of  money  to  him  in  his 
official  capacity  by  the  prisoner,  it  is  proper  practice  to  per- 
mit him  to  refresh  his  recollection  from  extracts  which  he 
has  taken  from  his  own  official  records,  without  producing 
the  original.  Nor  does  the  fact  that  the  statute  permits 
certified  copies  ftom  such  records  to  be  given  in  evidence 
preclude  the  proof  of  such  payments  by  the  oral  testimony 
of  any  witness  who  saw  them  made.    Id. 333 

11. :  ORDER  OF  PROOF.  The  order  in  which  the  evi- 
dence for  the  prosecution  shall  be  introduced  is  within  the 
discretion  of  the  Judge  presiding  at  the  trial.    Id 323 

13.  :     OOMPARISON  OF  BOOT  WITH  FOOT-PRIHT:     OPINION 

OF  WITNESS  NOT  COMPETENT:    EXCEPTION  NECESSARY.    It  iS 

not  competent  for  a  witness,  testifying  of  a  comparison 
made  between  one  of  the  prisoner's  boots  and  a  bloody 
footprint  found  near  the  place  where  the  homicide  was 
committed,  to  give  his  opinion  as  to  whether  that  boot  made 
the  track ;  but  where  a  witness  expresses  such  opinion  and 
no  objection  is  made  until  after  verdict,  it  flimishes  no 
ground  for  anew  trial.    Id ' 338 

18.  :  .  The  general  rule  that,  in  proving  a  com- 
parison between  a  boot  of  the  prisoner  and  a  track  claimed 
by  the  prosecution  to  have  been  made  by  him  at  the  time 
the  murder  was  committed,  it  must  be  shown  that  such 
comparison  and  measurements  were  made  before  the  boot 
was  placed  upon  the  track,  has  no  application  where  the 
imprint  is  such  that  no  change  could  be  effected  in  its  ap- 
pearance by  placing  the  boot  upon  it    Id 833 

14.  Witness :  competency  of  witness  as  to  declarationb 
MADE  BY  PRISONER.  It  is  uot  ucccssary  to  the  competency 
of  a  witness  called  to  testify  as  to  what  he  had  heard  the 
prisoner  say,  that  he  should  have  heard  all  he  said  on  that 
occasion ;  if  what  he  heard  be  sufficient  to  carry  an  intelli- 
gible idea  respecting  the  commission  of  the  offense,  it  may 
be  given  in  evidence  against  him.    Id 388 
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15.  :     8TATEKRNT8  ICUBT  BB  VOLUNTARY:      MUST  NOT   BK 

UNDBB  OATH.  The  Statements  of  a  prisoner,  to  be  compe- 
tent evidence,  must  have  been  voluntarily  made.  If  made 
under  the  obligations  of  an  oath  they  are  not  voluntary  as 
a  general  rule.  But  when  the  person,  although  he  be  sub- 
sequently charged  with  the  offense,  appears  voluntarily, 
and  gives  his  testimony  before  any  accusation  has  been 
made  against  him,  his  statements,  although  under  oath,  are 
admissible.    Id 823 

16. :    CROBa-BXAMiNATiON:     HEW  icATTBB.    If  a  party 

on  cross-examination  of  a  witness  examine  him  as  to  a  mat- 
ter not  alluded  to  in  chief,  he  thereby  makes  the  witness  his 
own,  and,  on  this  poiiU^  should  not  be  permitted  to  cross- 
examine  him.    Id 323 

17.  :  NOT  BBBOR  TO  PBRMTT  THE  PROSECUTOR  TO  RE- 
OPEN CASE.  It  is  not  error  to  permit  the  prosecutor  to  re- 
open his  case,  and  introduce  Airther  evidence  in  chief,  even 
after  the  examination  of  witnesses  for  the  defense  has  com- 
menced.   Id 828 

18.  Verdict :    signature  of  foreman.    The  foreman  of  the    . 
Jury  not  having  affixed  his  official  character  to  his  signature 
when  the  verdict  was  brought  into  court,  it  was  not  error  to 
permit  him  to  do  so  in  open  court  and  in  the  presence  of  the 
Jury  before  they  were  discharged.    Id 828 

19.  Instructions:  reason  for  refusal  need  not  be 
GIVEN.  When  instructions  are  requested  which,  although 
expressed  in  language  somewhat  different,  are  substantially 
the  same  as  those  already  given,  it  is  not  error  to  refuse 
them.  Kor  is  it  error,  under  our  system  of  instructing 
Juries,  for  the  court  to  fail  to  give  the  reason  for  such  re- 
fusal.   Id 828 

20. :    sufficient  proof.    It  is  not  error  for  the  court,  In 

speaking  of  the  legal  presumption  of  innocence,  to  say  to 
the  jury  that,  unless  this  presumption  is  overthrown  by 
**  ^ufflct&nt  endenee,^*  the  defendant  must  be  acquitted.  The 
use  of  the  term,  "  sufficient  evidence,"  could  not  have  led 
the  jury  to  understand  that  they  were  at  liberty  to  convict 
on  a  mere  preponderance  of  evidence^  esperially  when,  tn 
a  subsequent  part  of  the  charge,  they  were  told  that  **the 
proof  must  be^such  as  to  satisfy  them  beyond  a  reasonable 
doubt  V  of  the  existence  of  all  the  facts  necessary  to  consti- 
tate  his  guilt.    Id 828 
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21.  Bvidenoe :  motivb  to  commi  r  thib  grimb.  absbnob  of 
PBOOF  OF.  When  the  evidence  lails  to  show  some  motiye 
on  the  part  of  the  accused  to  commit  the  crime  charged, 
this  is  a  circumstance  in  favor  of  his  innocence  which  the 
Jury  should  consider,  together  with  all  the  other  evidence, 
in  making  up  their  verdict.  But  it  is  not  error  for  the 
court  to  refuse  to  charge  the  Jury  that  the  absence  of  such 
motive  "ought  to  operate  strongly  '*  in  favor  of  the  accused, 
this  being  a  matter  for  the  Jury  alone  to  determine.    Id,...  824 

22.  Jurors :  exprbssions  of  opinion.  Where  a  Juror,  on  his 
voire  dire  examination,  in  answer  to  questions  put  to  him 
by  the  district  attorney,  stated  that  he  did  not  think  that  he 
had  formed  or  expressed  an  opinion  as  to  the  prisoner's  guilti 
but  at  the  same  time  admitted  that  he  had  "talked  with  the 
neighbors  about  the  case,"  and  that  he  had  "ex;)1ained  to 
some  (of  his  neighbors)  since  it  occurred,"  who  did  not 
know  about  it;  and  the  Jurof  was  accepted  without  exami- 
nation, or  objection,  on  the  part  of  the  prisoner,  it  makes  a 
case  for  the  application  of  the  rule,  that  if  a  prisoner  neglect 
to  avail  himself,  before  the  trial,  of  any  of  the  means  which 
the  law  provides  for  ascertaining  whether  a  Juror  is  preju- 
diced, he  will  not  be  entitled  to  a  new  trial  on  that  ground. 

Id 824 

28. :    .    Before  a  motion  for  a  new  trial  can  be 

properly  granted  on  the  ground  of  a  previous  expression  of 
opinion  by  a  Juror,  unfavorable  to  the  accused,  it  must 
appear  by  the  affidavits  of  both  the  prisoner  and  his  counsel 
that  neither  of  them  had  any  knowledge  before  the  verdict 
was  rendered  of  the  expression  of  such  opinion.    Id 824 

24.  Evidence :  exobptions.  When  the  defendant  in  a  crimi- 
nal trial  permits  illegal  testimony  to  go  to  the  Jury  without 
objection,  its  illegality  is  thereby  waived,  and  a  new  trial 
will  not  be  granted  because  of  its  admission.    Id 361 

25.  New  Trial.  The  granting  of  a  new  trial,  in  a  criminal 
case,  is  within  the  exclusive  discretion  of  the  trial  court; 
and  if  that  court,  on  application  duly  made,  refuse  to  act 
upon  it,  it  will  be  compelled  to  do  so,  unless  such  action 
could  advantage  the  prisoner  only  by  overriding  a  well 
established  rule  of  criminal  procedure.    Id 851 

26.  Striking  Papers  from  the  Files.  When  papers  are 
stricken  fVom  the  flies  they  cease  to  be  a  part  of  the  case  for 
any  purpose,  unless  brought  into  the  record  by  order  of  the 
court,  which  may  be  done  by  bill  of  exceptions.    Id 351 
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PRACTICE  IN  SUPREME  COURT. 

1.  Dismissal  of  Actions.    Where  Judgment  was  rendered 

May  17th,  1877,  and  a  petition  in  error  was  filed  in  the  su- 
preme court,  December  18th,  1877.  Held,  on  a  motion  to 
dismiss  for  want  of  Jurisdiction,  that  the  motion  must  be 
sustained.    French  v.  Bnglish 124 

am 

2.  .    Cases  may  arise  where  it  would  be  proper  to  set  up 

the  limitation  by  answer;  but  where  it  appears  on  the  face 
of  the  papers  that  they  were  not  filed  within  the  time  pre- 
scribed by  the  statute,  the  defect  may  be  taken  advantage  of 

by  motion.     Id 124 

8.  Argument  of  Causes.  Ordinarily  where  cases  pending 
in  the  supreme  court  are  reached  in  their  regular  order  on 
the  docket,  they  will  not  be  passed  to  the  foot  of  the  docket 
or  continued,  except  by  consent  of  both  parties.  Bieh  v. 
StaU  NatiQndl  Bank 202 

• 

4. :    AGRBKiCBNTS  OF  ATTORNBTs.    Written  agreements 

of  attorneys,  or  those  entered  into  by  them  in  open  court,  in 
regard  to  the  disposition  of  cases,  will  be  enforced ;  but  oral 
agreements,  entered  into  out  of  court,  will  not  be  recognized 
or  considered.    Id 202 

6.  Assignment  of  Error.    On  a  proceeding  in  error,  when 

the  assignment  is  **that  the  finding  of  the  said  court  is 
against  the  law  and  the  evidence,'*  and  no  specific  error  of 
law  is  pointed  out  in  the  motion  for  a  new  trial,  and  the 
Judgment  being  clearly  warranted,  by  the  finding  of  all  the 
issues  in  favor  of  the  defendants,  the  only  question  raised  is 
simply  whether  the  verdict  of  the  court,  upon  the  facts,  is 
supported  by  the  evidence.    Brunnwiek  db  Co.  v.  MeOlay, . .  187 

6.  :      BRRORS  MUST  BB  SPBCIFIGaLLT  FOINTBD  0I7T.       In 

proceedings  in  error,  if  the  petition  below  set  forth  a  good 
cause  of  action,  in  a  matter  within  the  Jurisdiction  of  the 
court,  in  order  to  obtain  a  review  of  the  Judgment,  the  par- 
ticular ground  upon  which  it  is  claimed  to  be  erroneous 
must  be  specifically  pointed  out;  otherwise  it  will  be  pre* 
sumed  that  the  Judgment  is  right.     Lowrie  v,  France 191 

7.  Presumption.    In  a  proceeding  in  error  every  presumption 

must  be  in  favor  of  the  correctness  of  the  Judgment  of  the 
court  below.  It  is  only  **  for  errors  appearing  on  the  record*' 
that  the  Judgment  of  a  district  court  can  be  properly  re- 
versed.    Frey  «.  Drahos Id4 


PRECINCT  BONDa 
See  Taxes,  13. 

PRE-EMPTION. 
Bee  Public  Ljutos. 

PRINCIPAL  AND  AGENT. 
See  Babka. 

PRINCIPAL  AND  SURBTT. 

1.  The  Sorety  on  a  Beptevin  Bond,  u  such,  cannot  m&tn- 
tain  an  action  of  replevin  agKioBt  one  wrongfullj  disposseas- 
iog  bia  principal  of  the  property.     Jimm&rton  b.  Greets 38 

S-  Usury ;  .  BtJBBrr  hat  flkad.  A  Buretr  may  plead  as  a  do- 
feuae  to  a  promissoi7  note,  that  the  osurious  Intarest  was 
agreed  npoa  hy  the  parties  at  the  time  of  the  execnUon  of 
the  note.    KeimdbCo.v.  Avery S4 

8.  PEtyment  of  Debt  by  Surety.  L.  bronght  an  action 
against  H,  for  money  paid  by  him  as  HUie^.  H.in  aoaireT 
pleaded  payment  by  the  conveyance  of  certain  real  estate. 
The  testimony  showed  that  H.  hod  conveyed  real  estate  to 
L.  U>  enable  him  to  sell  and  convey  the  same,  and  apply  the 
proceeds  on  the  amount  due  from  the  defeodant.  It  also 
appeared  that  L.  bad  failed  to  sell  the  real  estate.  SeU,  the 
proof  failed  to  show  payment      Lea  v.  McLenan 143 

A  nwiTQty  oQ  Beplerin  Bond.  As  a  rule  sureties  upon 
ids  and  conliacts  are  entitled  to  notice  of  the  pendency 
ui  action  upon  such  ubllgatlons,  and  they  will  not  I>e 
icluded  by  the  judgment  nnleas  they  have  had  an  oppor- 
dty  to  defend;  but  this  rule  has  no  application  where  a 
'ety  has  signed  an  undertaking  for  one  of  the  parties  in 
action  of  replevin.  In  such  case  by  becomiag  anrety  he 
>mEts  to  the  Jurisdiction  of  the  court  and  is  concluded  by 
I  judgmenL      Moore  i.  Kepner 291 

id:  ooNsrnoHB.  A  bond  which  la  perfect  on  its  fhce, 
parently  duly  executed  by  all  whose  names  appear  there- 
which  purports  to  be  signed  and  delivered  by  the  several 
ligors,  and  ia  actually  delivered  by  the  principal  with- 
t  stipnlatioD,  reservation,  or  condition,  cannot  beavoided 
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by  the  sureties  npon  the  ground  that  they  signed  it  upon 
the  condition  that  it  should  not  be  delivered  unless  it  should 
be  signed  by  other  persons,  who  did  not  sign  the  same,  if  the 
obligee  had  no  notice  of  such  condition,  and  nothing  to  put 
him  on  inquiry  as  to  the  manner  of  its  execution.  G^Uler 
0.  Bob&rU 4 

6. :  :  LiABiLiTT  OF  suBETT.  Where  a  boud  Con- 
tains in  the  obligatory  part  the  names  of  several  persons  as 
sureties,  if  a  part  sign  the  same  with  an  understanding, 
and  on  the  condition  that  it  is  not  to  be  delivered  to  the 
obligee  until  it  is  signed  by  all  whose  names  appear  in  the 
obligatory  part  thereof  as  sureties.  It  will  not  be  valid  as  to 
those  that  do  sign  lutil  the  condition  is  complied  with.    Id.      5 

7. :    :    .    If  there  is  anything  on  the  face 

of  the  bond,  or  in  the  attending  circumstances,  to  apprise 
the  obligee  that  the  bond  has  been  delivered  by  the  sureties 
to  the  obligor,  to  be  delivered  to  the  obligee  only  upon  cer- 
tain conditions  which  have  not  been  complied  with,  the 
sureties  may  plead  the  failure  to  comply  with  the  conditions 
as  a  defense  in  an  action  on  the  bond.     Id 5 

PROBATE  COURT. 
See  County  Court.    Judgment,  20. 

PROMISSORY  NOTES. 
See  Banks.    Nbgotiablb  Instruments. 

PUBLIC  LANDS  OF  UNITED  STATES. 

1.  Pre-emption.     Where  it  is  sought  to  deprive  a  party  of  his 

right  to  pre-empt  lands  belonging  to  the  United  States,  upon 
the  ground  that  he  is  disqualified,  by  reason  of  a  former 
filing  upon  entered  lands,  from  availing  himself  of  the 
benefits  of  the  act  of  September  4, 1841,  the  burden  of  proof 
is  on  the  party  asserting  such  disqualification,  and  he  must 
establish,  by  clear  and  satisfactory  evidence,  the  fact  that 
the  party  seeking  to  pre-empt  has  previously  filed  his  declara- 
tory statement  upon  lands  subject  at  the  time  to  private 
entry.    8ta/rk  v.  Baldwin 114 

2.  Qrant  to  B.  &  M.  B.  B.    Lands  within  the  B.  <&  M.  R  R. 

grant  are  not  subject  to  private  entry,  and  in  regard  to 
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Bettlement  and  entry  under  the  homestead  and  pre-emption 
laws  are  to  be  regarded  as  onoffered  lands.    Id. 114 

3.  Priority  of  Settlement.    Other  things  being  equal,  pri- 

ority of  settlement  determines  the  rights  of  parties  in  cases 
arising  under  the  homestead  and  pre-emption  laws.    Id,,».  114 

4.  .    Where  the  party  making  the  prior  settlement  has  in 

all  respects  complied  with  the  law,  he  is  entitled  to  the 
lands  without  regard  to  anything  which  a  party  making  a 
later  settlement  thereon  may  have  done.     Id 114 

5.  Homestead.    When  a  person  has  entered  lands  under  the 

homestead  act  of  congress,  and  has  resided  upon  and  culti- 
yated  the  same  over  five  years,  and  in  all  respects  has  com^ 
plied  with  the  requirements  of  the  law,  he  is  the  real  owner 
of  such  lands;  the  United  States  holds  the  legal  title  simply 
as  trustee  for  such  owner,  without  any  interest  in  such 
lands,  except  a  mere  special  interest  for  the  amount  of  un- 
paid  fees.    Axtell  v.  Warden 182 

6.  As  to  Qrant  to  railroad  companies,  see  8t.  Joe  dt  Denver  B. 

B,  V,  Baldwin 247 


PUBLIC  POLICY. 

1.  Contract  Against.  A  contract  to  operate  In  grain  op- 
tioDS,  to  be  adjusted  according  to  the  differences  in  the 
market  value  thereof,  is  a  contract  for  a  gambling  transac- 
tion which  the  law  will  not  tolerate.  It  is  contra  honos 
mores,  and  against  public  policy.    Budolfv.  Winters 126 

2. .    Whenever  a  claim  is  bottomed  on  an  immoral  or 

illegal  transaction,  no  right  whatever  can  be  founded  upon 
such  contract  which  the  law  will  sanction  or  the  courts 
maintain.    Id 126 

PURCHASER 
See  Judicial  Salb.    Mortgaob. 

RAILROADS. 

1.  Taxation:  railroad  propbrtt.  It  is  the  duty  of  the 
proper  officers  of  a  railroad  company,  whose  road  is  situ- 
ated in  more  than  one  county,  to  list  under  oath,  for 
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ment  and  taxation,  the  road  bed,  superBtructure,  right  of 
way,  rolling  stock,  side  tracks,  telegi'aph  lines,  furniture 
and  fixtures,  and  personal  property,  belonging  to  such  cor. 
poration,  and  transmit  the  same  to  the  state  auditor,  on  or 
before  the  first  day  of  March  in  each  year.  B.  dt  M.  B.  B. 
«.  Lancaster  County 83 

d.  :    .    All  other  property  of  a  railroad  company  is 

to  be  assessed  by  the  assessor  of  the  city,  ward,  or  precinct 
in  which  it  is  situated,  in  the  same  manner  as  is  provided 
for  the  assessment  of  real  estate,  but  land  used  for  necessary 
^  side  tracks  is  not  subject  to  such  assessment.    Id 88 

8.  Side  Tracks  and  Depot  Qrounds.  While  lands  taken 
and  appropriated  for  right  of  way  and  side  tracks,  otherwise 
than  by  consent  of  the  owner,  cannot  exceed  two  hundred 
feet  in  width,  yet  this  does  not  prevent  the  company  from 
purchasing,  with  the  consent  of  the  owner,  all  the  land  they 
may  require  for  side  tracks  and  depot  grounds.    Id 88 

4.  Qovemment  Qrant :    right  of  way.    In  the  year  1869, 

B.  purchased  fi*om  the  United  States  the  south-east  quarter 
of  the  south-east  quarter  and  the  north-west  quarter  of  the 
south-east  quarter  of  section  eleven  in  township  one,  range 
three,  in  Jefferson  county,  Neb.  In  July,  1866,  congress 
passed  an  act  granting  to  the  state  of  Kansas,  for  the  use  and 
benefit  of  the  St  Joe  &  Denver  R.  R  Co.,  every  alternate 
odd  section  of  land  for  a  distance  of  ten  miles  on  each  side 
of  the  track,  and  providing  that,  if,  when  the  line  or  route 
was  definitely  fixed,  the  United  States  had  sold  any  section 
so  granted  or  any  part  thereof,  or  that  the  right  of  pre-emp- 
tion or  homestead  settlement  had  attached  to  the  same,  or 
they  had  been  reserved  by  the  United  States,  that  other 
lands  might  be  selected  in  lieu  thereof.  The  act  also  granted 
the  right  of  way  to  said  company  across  the  public  lands. 
In  1871  the  plaintiff  located  its  line  through  the  above  de- 
scribed lands.  B.  took  the  necessary  steps  under  the  statutes 
of  the  state  for  the  assessment  of  damages,  and  judgment 
was  rendered  in  his  favor  for  the  sum  of  $200.  Heldj  that 
B.  was  entitled  to  compensation  for  the  right  of  way.  8t, 
Joe  &  Denver  B.  B.  v.  Baidwin 247 

5.  :  .  Such  lands  were  .subject  to  entry  and  set- 
tlement, until  the  plaintiff  had  filed  maps  of  its  line,  desig- 
nating  the  route,  with  the  secretary  of  the  interior,  and  the 
lands  had  been  withdrawn  from  market,  under  the  pro- 
visions of  section  four  of  the  act    Id 247 
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6.  Constitutional  Law:     aid  to  railroad  oompanies: 

LBGisLATiYB  DISCRETION.  Until  the  adoption  of  the  consti. 
tution  of  1875,  the  whole  matter  of  municipal  aid  to  works 
-  of  internal  Improyement  was  within  the  sole  control  of  the 
legislature,  and  subject  to  no  restraint  other  than  such  as 
that  body  saw  fit  to  impose.  Eeineman  v,  0,  C.  d  B.  H.  R, 
B.  Oo 310 

7.  .    Section  3  of  article  XII  of  the  constitution  is  to  be 

taken  as  resti-ictive  only  upon  the  exercise  of  legislative  dis- 
cretion in  the  authorization  of  county  and  municipal  indebt 
edness  in  aid  of  railroads  and  other  internal  improvements. 
It  fixes  a  boundary  beyond  which  the  legislature  cannot  go, 
but  within  which  its  authority  is  still  supreme.    Id 810 

8.  .    The  act  of  February  15th,  1869,  as  amended  March 

8d,  1870,  and  February  17th,  1875,  enabling  counties,  cities, 
and  precincts  to  issue  bonds  to  aid  works  of  internal  im- 
provement, in  force  at  the  adoption  of  the  new  constitution, 
is  not  in  conflict  with  section  2,  article  XII,  of  that  instru- 
ment, and  is  still  in  full  force.    Id 3.10 

9.  Where  a  County  votes  aid  to  a  railroad  company  in  excess 

of  the  amount  authorized  by  law,  it  is  simply  a  void  act,  and 
confers  no  authority  upon  the  county  commissioners  to  issue 
the  bonds  of  the  county  in  any  amount  whatever.    Id, 310 

10.  State  Grant.  Where  a  railroad  company  has  received  a 
grant  of  land  from  the  state,  upon  condition  that  it  would 
build  a  railroad  from  one  town  to  another,  it  has  no  author- 
ity whatever  afterwards  to  abandon  any  portion  of  such  line 
and  take  up  and  remove  the  track.  The  unprofitableness  of 
operating  the  road  furnishes  no  excuse  whatever  for  a  fail- 
ure to  comply  with  the  conditions  of  the  grant  State  v,  8. 
O.dt  P.B.B.CO 857 

11.  — :  DUTY  OF  GOUFAKT.  A  railroad  company  in  accept- 
ing a  grant  from  the  state,  thereby  enters  into  a  contract  with 
the  state  to  build  and  maintain  its  line,  and  operate  the 
same,  and  the  state  may  enforce  the  contract  by  mandamus 

or  other  appropriate  proceeding.    Id df^ 

REAL  ESTATE. 
See  AoTioK,  5, 6.    Mortoagb.    Y bndor  and  Vbrdbb. 
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REGISTRATION, 
See  Judgment,  12. 

REMOVAL  OP  CAUSE  TO  UNITED  STATES  CIRCUIT 

COURT. 

1.  Petition,  Where  a  petition  for  the  removal  of  a  cause  f^om 
the  state  court  to  the  circuit  court  of  the  United  States,  in 
connection  with  the  pleadings,  fails  to  show  that  the  cause 
is  removable,  it  is  not  error  for  the  court  to  deny  the  appli- 
cation.   Blair  V,  Ws$t  Point  Mnfg.  Co 147 

8.  :  JUKisDicnoN.  In  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  United  States,  the  suijeetnuUt&r 
gives  the  Jurisdiction  without  regard  to  the  citizenship  of 
the  parties.  But  when  questions  of  that  character  are  not 
involved,  it  is  the  citizenship  of  the  parties  alone  that  con- 
fers the  Jurisdiction,  and  it  must  appear  on  the  face  of  the 
record  that  the  citizenship  of  the  parties  supports  the  Juris- 
diction.   Id 147 

8.  :    .    Where  a^  petition  is  filed  to  remove  a  cause 

on  the  ground  that  it  is  between  the  citizens  of  different 
states,  and  the  facts  stated  in  the  petition  are  denied  by 
answer,  the  court  has  authority  to  examine  the  grounds 
upon  which  it  is  sought  to  oust  it  of  Jurisdiction,  and  it  is 
the  proper  tribunal  to  make  the  examination.    Id. 147 


The  authority  of  congress  to  impose  duties  on 


the  state  courts,  or  otherwise  to  act  directly  upon  them,  may 
well  be  questioned.    Id 147 

5.  •^^— :    .    In  cases  where  Jurisdiction  can  only  be  ac- 

quired by  reason  of  the  parties  being  citizens  of  different 
states,  the  circuit  court  cannot  entertain  Jurisdiction  if  it  ap- 
pears that  the  action  is  between  citizens  of  the  same  state ; 
such  Judgment  would  be  void.    Id 147 

6.  r  powsB  OF  DISTRICT  COURT.  Where  an  application 
to  remove  a  cause  is  in  proper  form,  and  the  facts  are  such 
as  bring  the  case  within  the  provisions  of  the  law  for  the  re- 
moval of  causes,  it  is  the  duty  of  the  district  court  to  pro. 
ceed  no  ftiriher  in  the  case,  and  should  it  do  so  the  supreme 
court  will  correct  the  error  and  onier  the  cause  certified  to 
the  circuit  court    Id 147 
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RENTS  AND  PROFITS. 
See  MoBTGAGE,  9. 

REPLEVIN. 

1.  Appeals.    In  an  action  of  replevin  commenced  before  a  jus- 

tice of  the  peace,  and  tried  by  a  jury,  an  appeal  may  be  taken 
from  the  Judgment  of  the  Justice  without  regard  to  the 
amount  in  controversy.    Edwards  v,  SehuU 18 

2.  Interest  of  Plaintiff.    To  maintain  this  action  the  plain- 

tiff  must  show  such  an  interest  as  entitles  him  to  the  imme- 
diate possession  of  the  property  claimed.  Jimm&rson  «. 
Gh-een 26 

8.  .  The  surety  on  the  undertaking  given  by  the  plain- 
tiff, as  such,  has  no  legal  interest  in  the  property  replevied; 
nor  can  he  maintain  an  action  of  replevin  against  one 
wrongfully  dispossessing  such  plaintiff  of  the  property.  Id.    26 

4.  Affidavit  in  Beplevin.   Its  requisites.    Wilson «.  MaMin,    50 

5.  Damages:    eyidencb.    Where  in  an  action  of  replevin 

tried  to  the  court  without  a  jury  it  was  found  that  the  use  of 
the  property  while  held  by  the  plaintiff  was  worth  $519,  and 
that  during  the  same  time  the  property  had  depreciated  in 
value  $218,  but  neither  of  these  items  having  been  aUowed  m 
damages^  and  the  testimony  not  having  been  preserved: 
Heldy  that  there  was  no  means  of  ascertaining  whether  they 
ought  to  have  been  allowed  as  damages  or  not,  but  that  the 
inference  to  be  drawn  from  the  fact  that  the  court  below  did 
not  allow  them  is,  that  the  evidence  did  not  warrant  it 
Fr^  V.  Draho% 194 

6.  :    .    If  the  property  of  a  Judgment  debtor,  in 

his  possession  or  under  his  control,  be  seized,  by  a  sheriff  in 
execution,  and  afterwards  replevied  fVom  him  by  one  having 
no  interest  therein,  the  true  measure  of  the  officer's  damages 
is  its  value  together  with  interest  from  the  time  it  was  taken. 
But  in  such  case  the  defendant  should  not  have  damages  for 
the  detention  or  use  of  the  property  in  addition  to  its  value, 
for  this  would  be  compensating  him  twice  for  the  same  in- 
Jury.    Id r 194 

7. :    .    But  where  the  property  is  levied  on,  not  in 

the  possession  of  the  Judgment  debtor,  but  in  the  possession 
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of  the  plaintiff,  who  is  holding  it  under  a  purchase  made  in 
good  faith,  but  from  a  person  having  no  authority  to  sell  it, 
the  debtor  laying  no  claim  whatever  to  it,  the  propriety  of 
permitting  the  officer,  in  addition  to  the  full  amount  due  on 
his  executions,  to  recover  also  for  the  benefit  of  the  debtor 
may  well  be  doubted.   Id 194 

8. :    .    It  is  the  duty  of  the  court,  upon  finding  the 

defendant  entitled  to  property  replevied  f^om  him,  to  pro- 
ceed to  assess  adequate  damages  in  his  favor.  The  "right 
of  possession  only  "  carries  with  it  the  right  to  have  at  least 
nominal  damages,  independent  of  proof  of  any  actual  loss 
sustained.  But  the  failure  to  assess  damages  can  be  cor- 
rected only  by  motion  for  a  new  trial,  and  the  preservation 
of  all  the  evidence  bearing  on  the  question.    Id 194 

9. :  .  While  a  judgment  in  favor  of  the  defend- 
ant for  a  return  of  the  property,  which  fails  to  award  at 
least  nominal  damages,  is  for  that  reason  technically  defec- 
Uve,  still  if  it  conform  in  this  respect  to  the  finding  of  fact 
which  is  not  questioned  by  motion  for  a  new  trial,  the  Judg- 
ment will  not  be  reversed  on  that  ground.    Id 195 

10.  Judgment  in  Beplevin.  In  replevin,  where  a  verdict  is 
returned  in  favor  of  the  defendant,  the  Judgme&t  must  be 
for  a  return  of  the  property,  or  the  value  thereof  in  case  a  re- 
turn cannot  be  had,  or  the  value  of  the  possession  of  the 
same,  and  for  damages  for  withholding  the  property  and 
costs  of  suit.    Hooker  n,  HammiU 231 

11.  :    DAMAGES.    As  elements  of  damage,  the  Jury  may 

consider  the  decrease  in  value  of  the  property  fVom  the  time 

of  the  replevin,  with  interest  on  its  entire  value.    Id 281 

12.  Answer.  In  an  action  of  replevin,  the  defendant  answered 
"  that  he  does  not  unlawflilly  detain  the  said  goods  and  chat- 
tels of  the  said  plaintiff,"  etc. :  Held,  that  the  answer  put  in 
issue  the  plaintiff's  right  of  property  and  right  of  posses- 
sion.   Moore  v.  KepTier 291 

13. .    Under  the  code,  the  gist  of  the  action  is  the  unlaw- 

ftil  detention  of  the  property.    Id 291 

14.  Surety  on  Beplevin  Bond.  As  a  rule  sureties  upon 
bonds  and  contracts  are  entitled  to  notice  of  the  pendency  of 
an  action  upon  such  obligations,  and  they  will  not  be  con- 
cluded by  the  judgment  unless  they  have  had  an  opportunity 
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to  defend ;  but  this  rule  has  no  application  where  a  surety 
has  signed  an  undertaking  for  one  of  the  parties  in  an  ac- 
tion of  replevin.  In  such  case  by  becoming  surety  he  sub- 
mits to  the  jurisdiction  of  the  court  and  is  concluded  by  the 
judgment.    Id 281 

15.  Judgment.  In  replevin  where  judgment  is  rendered  in 
favor  of  the  defendant,  ordinarily  he  is  entitled  to  damages 
for  the  decrease  in  value  of  the  property,  with  interest  on  its 
entire  value.  If  the  property  cannot  be  returned  the  de- 
fendant Is  entitled  to  the  value  of  the  property  at  the  time 
the  same  was  taken,  with  interest  thereon  to  the  time  of 
trial.    Id 291 

16.  Pleading:  aybrkbitts  of  petition.  The  general  aver- 
ments  in  a  petition  in  replevin  that  the  plaintiff  "haA  a 
special  property  in  the  goods,  that  he  is  entitled  to  the  im- 
mediate possession  thereof,  and  that  they  are  wrongfully 
and  unjustly  detained  from  him,"  are  mere  propositions  of 
law.    CtiHis  V.  Cutler •  315 


RESCISSION. 
See  GoNT&AOTB,  5,  6, 7.    Warrantt. 

REVENUE. 
See  Taxes. 

REVIVOR. 

1.  Judgment:  reviyal  of.  The  revival  of  a  judgment  is 
but  a  continuation  of  the  original  action.  Where  it  is 
sought  to  revive  an  action  upon  the  ground  that  the  cause 
has  abated  by  reason  of  the  death  of  the  defendant,  the  only 
questions  at  issue  upon  such  motion  are :  First,  the  death 
of  the  defendant;  Second^  the  substitution  of  the  adminis- 
trator and  heirs  of  the  estate.  In  that  proceeding,  if  the 
cause  of  action  survive,  the  court  has  no  authority  to  inquire 
into  the  merits  of  the  case.    GHUette  9.  Morrison 263 

2. :  .  The  right  to  revive  an  action  is  not  depend- 
ent on  the  discretion  of  the  court  or  judge  making  the 
order,  but,  under  the  conditions  and  within  the  time  limited 
by  statute,  is  a  matter  of  right    Id 263 
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8.  :  .  An  action  pending  against  a  deceased  per- 
son at  the  time  of  his  death,  may,  if  the  cause  of  action  sur- 
vive, be  prosecuted  to  final  judgment;  and  the  executor,  ad- 
ministrator, or  heir  may  be  admitted  to  defend  the  same. 
Id 263 

RIGHT  OP  WAY. 
^  See.  Railboadb,  4 

ROADS  AND  BRIDGES. 

1.  County  CommiBsioners :  jurisdiction  tr  locatino 
PUBLIC  BOADB.  In  an  application  to  the  board  of  county 
commissioners  to  establish  a  new  public  road,  the  posting  of 
four  notices  in  the  manner  required  by  the  statute,  and  the 
presentation  of  a  petition  to  the  board  for  such  road,  signed 
by  at  least  ten  landholders,  residents  of  the  county,  are 
essential  prerequisites  which  must  be  complied  with  before 
the  board  can  acquire  any  jurisdiction  over  the  subject  maU 
ter  of  the  location  and  opening  of  such  new  road.  Doody  o. 
Yaughn 28 

3.  Frecinot  Bonds.  Under  the  act  of  February  15, 1869,  en- 
abling counties,  cities,  and  precincts  to  issue  bonds  in  aid  of 
internal  improvements,  precincts  may  issue  such  bonds  to 
aid  in  the  construction  of  bridges  for  public  use,  and  when 
such  bonds  are  issued  in  conformity  with  the  provisions 
of  the  law,'  they  are  valid,  and  the  collection  of  taxes,  levied 
on  the  property  of  the  precinct  to  pay  the  interest  thereon, 
may  be  legally  enforced.  8ovth  Platte  Land  Oo.  9.  Buffalo 
OourUy 25S 

SALE. 
See  Judicial  Salb.    Ezscution.    Taxes,  8, 4. 

SCHOOLS. 
See  OiTiBS  OF  thb  FpiST  Glass.     Oitibs  of  thb  Sbooitd  Class. 

SET-OFF. 

1.  Promissory  Kote:  set-off.  Any  set-off  to  a  promissory 
note  which  would  have  been  good  between  the  original  par- 

39 


^    I 
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ties,  may  be  pleaded  against  an  indorsee  who  acquires  it 
after  maturity.  He  takes  it  subject  to  any  right  of  set-off 
which  the  maker  had  against  any  prior  holder.  Davis  v. 
Neligh 78 

2.  :    .    T.,  the  owner  of  a  promissory  note,  had  it 

drawn  payable  to  K.,  or  order.  T.  retained  possession  of  tlie 
note  until  after  it  became  due,  and  received  from  the  maker 
thereof  the  f\iU  amount  due  thereon.  Afterwards  he  deliv. 
ered  the  note  to  K.  It  did  not  appear  that  K.  paid  any  con- 
sideration whatever  for  the  same.  K.  indorsed  the  note  and 
delivered  it  to  0.  E.  T.,  the  wife  of  T.,  who  assigned  the  same 
for  a  valuable  consideration  to  D.  In  an  action  on  the  note : 
HeUd^  that  the  note  was  subject  to  the  set-olf  from  the  maker 
of  the  note  to  T.    Id 78 

SHERIFF. 

Execution  Sale.    Where  there  is  no  prohibition  in  the  stat- 
ute, a  sheriff,  who  has  levied  an  execution  upon  real  or  per-    • 
sonal  property  of  the  debtor  before  the  return  day  of  tlie 
writ,  may  sell  such  property  after  the  return  day  thereof. 
And  this  rule  applies  to  an  order  of  sale.    Johnson  «.  Bemis.  224 

See  Judicial  Sale. 

SPECIFIC  PERFORMANCE. 

Jurisdiction  in  Equity,  A  court  of  equity  has  Jurisdiction 
to  compel  the  proper  application  of  a  specific  flmd,  devoted 
to  a  particular  use,  whenever  it  becomes  necessary  to  do  so 
in  order  to  prevent  a  great  or  irreparable  injury,  or  to  avoid 
a  multiplicity  of  suits.    FarrMrv.  VoUerUine 498 

.      STATE  AND  STATE  OFFICERS. 

1.  Actions  Against  State.    Section  1  of  the  act  approved 

February  14,  1877,  entitled  **An  act  to  provide  in  what 
courts  the  state  may  sue  and  be  sued,"  covers  all  the  various 
claims  and  demands  on  which  the  state  may  be  sued.  State 
V.  Stout 89 

2.  ,    The  sixth  section  of  the  act  does  not  enlarge  the 

classes  of  claims  upon  which  actions  can  be  brought,  but 
it  simply  designates  those  on  which  actions  map  be  brought 
in  the  district  court  of  the  county  in  which  the  capital  of 
the  state  is  located.    Id 89 
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8.  :     ON  WHAT  CULTMS  THE  8TATB  MAY  BB  flnOBD.      The 

State  can  be  sued  only  on  claims  that  have  been  first  pre- 
sented to  the  auditor  of  pnblic  accounts  for  adjustment,  and 
which  have  been  in  whole  or  in  part  rejected.    Id 89 

4. :     WHAT  CLAIMS  MAT  BB  AUDiTBD.     The  auditor  is 

authorized  to  audit  and  adjust  only  such  claims  as  are  *^a- 
mdidfor  by  law."  In  case  of  those  not  so  provided  for,  he 
is  required  to  make  report  **  to  the  next  legislative  assem- 
bly,*' together  with  such  recommendation  as  he  "  may  deem 
Just"    Id 89 

5. :  JURISDICTION:  HOW  ACQUIRED.  By  the  act  ap- 
proved February  17, 1877,  **To  provide  for  the  adjustment 
of  claims  against  the  state  treasury,"  etc.,  the  right  to  bring 
an  original  action  against  the  state  is  denied,  and  the  only 
mode  by  which  the  courts  can  acquire  Jurisdiction  in  such 
cases  is  by  an  appeal,  as  provided  in  section  2  of  said  act 

Id 89 

Bradford  V.  State 109 

6. :     :     >     The  state  cannot  be  sued  on 

claims  for  supplies  furnished  on  its  credit,  by  original  ac- 
tion. The  only  mode  by  which  the  courts  can  acquire  Ju- 
risdiction in  such  cases  is  by  appeal  from  the  decision  of  the 
auditor  and  secretary  of  state.    Owen  db  OcbkUy  o.  TTie  Btate,  108 

7. :       BMPLOTMBNT  OF  ATTORNEY  FOB  THB    STATE    NOT 

YALID  WHEN   THERE   IB    NO    LAW  AUTHORIZINO    IT.       The 

claim  on  which  the  action  was  brought  was  for  the  recov- 
ery for  services  performed  by  the  plaintiffs  as  attorneys  in 
an  action  against  the  state,  under  an  employment  by  the  at- 
torney general,  by  which  they  were  to  have  a  fee  of  ten 
thousand  dollars,  contingent  upon  a  Judgment  being  finally 
recovered  favorable  to  the  state,  which  was  obtained :  HeUd^ 
that  there  was  no  law  authorizing  the  employment,  and,  if 
actually  made,  was  void,  and  all  services  performed  under 
it  gratuitous,  imposing  no  legal  obligation  on  the  state  to 
pay  for  them.    Bradford  v.  The  8taU 109 

8. :    .    If,  in  view  of  the  services  rendered,  there 

be  almond  obligation  to  pay  for  them,  this  is  a  consideration 
that' may  be  addressed  to  the  legislature,  but  which  neither 
the  auditor  nor  the  courts  can  recognize.    Id 109 
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STATUTES. 

1.  CommiBsion  to  Revise:  limitation  of  its  powbbs. 
The  commiBsloners  appointed  to  revise  the  general  laws  of 
the  state,  under  the  act  of  February  16th,  1877,  are  limited 
in  the  performance  of  their  duties  to  the  first  day  of  Janu- 
ary, 1878.    8taU  «.  Gcyrber. , 14 

2. :    .    After  the  time  limited  the  members  of  the 

commission  could  perform  no  acts  under  the  law,  nor  are 
they  entitled  to  receive  from  the  state  any  compensation  for 
any  services  performed  ostensibly  under  its  provisions.    Id,    14 

8.  An  Expository  Statute,  which  is  substantially  in  the  na- 
ture of  a  mandate  to  the  courts  to  construe  and  apply  a 
former  law,  not  according  to  Judicial,  but  according  to  leg- 
islative Judgment,  is  inoperative,  and  cannot  control  the 
courts  in  interpreting  the  law  and  declaring  what  it  is. 
Lincoln  B.&  8.  Ag9!*n.v.  Qraham. 173 

4. .    The  making  of  statutory  laws,  and  their  exposition 

and  application  to  cases  as  they  arise,  are  clearly  and  dis- 
tinctly two  different  functions — ^the  former  is  allotted  by 
the  constitution  to  the  legislature,  the  latter  to  the  courts. 
Id 178 

See  GiTiBS  of  First  and  Second  CLAsa.    Plbadino,  9, 10, 11. 

Taxes,  10. 

STATUTES  CITED  AND  CONSTRUED. 

Rbvised  Statutbs,  1866. 

Auditor,  Sec.  4,  Chap.  4.    Statev.Btota 104 

Corporations,  Sec.  125,  Chap.  25.    Lincoln  B,  AWn. «.  Qraham.,  177 

Counties,  Sec  9,  Chap.  9.    Bauth  PlaUe  Oo. «.  Buffalo  Co 260 

Interest,  Chap.  27.    lAncoln  B,  Au!*n, «.  Ordham 177 

Liquor  Selling,  Chap.  29,  Part  III.    State  «.  Hwrdy 878 

Real  Estate,  Sees.  2, 16, 48,  78,  Chap.  48.    Hooker  «.  ffammiU, . .  284 

^,  Sec.  16,  Chap.  48.    Gakoay  v.  Malchow 288 

,  Sec.  68,  Chap.  48.    KiUUi),  8t.  John 75 

General  Statutbs,  1878. 

Acknowledgments,  Sees.  2,  88,  Chap.  61.    Bwbank  «.  BUis 168 

Cities  of  Second  Class,  Sees.  81,  82,  Chap.  86.    Wheeler  v.  Platte- 
mouth 271 
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Oorporations,  Sees.  81, 105,  Chap.  11.    B.dM.B.B,  v.  Lancas- 
ter County 86 

,  Bee.  (168),  Chap.  11.    lAneoln  B.  Ass'n.i>.  Oraham,  179 

Courts,  Sec.  65,  Chap.  14.    Ellis  v.  Karl 885 

,  Sec.  (76),  Chap.  14.    Metz  v.  State  Bank 170 

Decedents,  Sec.  228,  Chap.  17.    GiUette  v.  Morrison 266 

Elections,  Sec.  8,  Chap.  20.    Ellis  v.  Ka/rl 889 

Exemptions,  Sec.  (59),  Chap.  2.    U.  P.  B.  B,  v.  Saunders  County.  229 

Fraud,  Sec.  17,  Chap.  25.    McCleery  v.  AUen 24 

,  Sees.  14, 16,  Chap.  26.    Brunswick  v.  McGlay 188 

,  Sees.  11, 17,  Chap.  25.    Morgan  v.  Bogue 438 

Improvements   on   Public  Lands,  Chap.  80.    McWilliams  v. 

Bridges 422 

Interest,  Sec.  6,  Chap.  84.    Keim  db  Co.  v.  Avery 57 

Internal  Improvements,  Sec.  1,  Chap.  85.    SoiUh  Platte  v.  Buf- 
falo County 260 

Married  Women,  Sec.  1,  Chap.  41.    Omaha  Bailway  d.  Boolittle.  486 

Penitentiary,  Sec.  17,  Chap.  76.    8taU  v.  The  Board 44 

Probate  Courts,  Sec.  (76),  Chap.  14.    Gregory  v.  Cameron 417 

Real  Estate,  Sec.  (57),  Chap.  61.    State  v.  S.  C.  d  P.  B.  B 875 

Registration  of  Bonds,  Chap.  68.    B.  d  M.  B.  B.  v.  York  County.  497 
Revenue,  Sees.  56 — 58,  Chap.  66.    Biehardson  County  v.  Miles. . .  128 

,  Sec.  17,  Chap.  66.    B,  d  M.  B.  B.  v.  Lancaster  County.    85 

,  Sec.  (121),  Chap.  66.    Kemerer  v.  The  State 188 

^,  Sec.  (128),  Chap.  66.    Boe 'o.  St  John 142 

,  Sees.  9,  25,  Chap.  66.    Boe  v.  St.  John 142 

Roads,  Sees.  19,  20,  Chap.  67.    Doody  f>.  Vaughn 30 

Schools,  Chap.  68,  pp.  966,  967.    State  v.  City  of  Omaha 269 

■,  Sees.  4,  26,  Chap.  69.    State  v.  City  of  Oma/ia 269 

,  Sees.  80,  81,  82,  66,  Chup.  68.    B.  d  M.  B.  B.  v.  York 

County 497 

Cmij  Code. 

Appeal,  Sees.  1001, 1006.    Clendenning  v.  Crawford 475 

,  Sec.  (1022),  Geu.  Stat.,  p.  716.    Cutler  v.  Boherts 9 

,  Sees.  985, 1006,  1017.    Edwards  v.  ScfmU 19 

Error,  Sec.  592,  Laws  1877,  p.  14.    French  v.  English 124 

^,Sec.680.    Budolf  V.  Winters 128 

,  Sec.  681.    Frey  v.  Drdhos 197 

Evidence,  Sec.  410.    CUmgh  v.  The  State 887 

Exceptions,  Sec.  808.    Clough  v.  The  State 880 

Execution  Sale,  Stc.  497.    Parrot  v.  Neligh 459 

Exemption,  Sec.  521.    Wise  v.  Frey 186 

,Sec.521.    AxtdL  ^.  Warden 184 

G^arnishment,  Sec.  249.    Schlueter  «.  Baymond 282 
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Ii]ijunction,  Sec.  263.    EUisv.Karl 886 

Judgment,  Sees.  821,  822.    MeUt  f>, /State  Bank 170 

^,Sec.477.    OcUwap  f).  Malchaw 289 

,  8ec8.  476,  477.    OoUi>.DuBo%% 898 

,  Bee.  428.    Leiu>i%  t».  Watrus 479 

Mortgage  Foreclosure,  Sec.  851.    Simmons  e.  Brokaw •  *  •  ^^ 

,Sec.858.    Benard  i>.  Broton 458 

New  Trial,  Sec.  818.    Axtell  v.  Warden 189 

Parties,  Sec.  28,  25,  26,  68,  92,  822, 1088.    B.  <§  M.  B.  B, «.  Biek 

A  San 246 

Replevin,  Sec.  191  (1010).    I^ey  «.  Brakon 200 

, .    Hooker  «.  HammiU 286 

, .    Moore  «.  Kepner 294 

Bevivor,  Sec.  464,  472.    GiUette  v.  Morrium 266 

Stay  of  Execution,  Sec.  481.    Gregory  f>.  Cameron 418 

Summons,  Sec.  77,  81.    Blair  v.  West  Point 162 

Cbdciral  Oodb,  1873.    . 

Exceptions,  Sec.  482.    Olough  v.  The  State 829 

Game  Law,  Sec.  88, 86.    SoDoreignv.  TheState 418 

Laws,  1868,  p.  266.    Bv/rbank  ^.  Ellie 161 

"      1869,p.68.    U.  P.  B.  B.  V,  Sounders  County 229 

"     1876,p.49.     Cutler f>.  Boberte 18 

".       *•    p.96,    Bieha/rdson  County  V.  Miles ....122 

"         "    p.  40.    French  V,  English 124 

"         **    p.20a     Wheeler  V.  City  of  Plattsmouth 275 

"         **    p.87.    Beinemanv.C.CdbB.ff.B.B 818 

"         "    p.l59.    EUisv.Karl 887 

"    p.l70.    B .  d  M,  B  B.  f>.  York  County 492 

"    p.ll6.    B.  d  M.  B.  B,  f>.  York  County 496 

"    p.  185.     B.  d  M,  B.  B.  «.  York  County 497 

"      1877,p.l41.    State V.  Garber 16 

"         "    p.l91.    State  f).  The  Board 45 

"         "    p.l9.     Statev.Stout 101,102 

*«         "    p.202.    State  i>.  Stout 106 

"    p.202.    Bradford  ^.  State 112 

•*    p.  14.    French  V,  English 124 

"    p.45.    U.  P.  B.  B.  n,  Saunders  County 280 

*•    p.8.    Sovereign  f>.  The  State 412 

**         "    p.  215.    State,  ex  rel,  Fossler,  t».  Webster 478 

STATUTE  OF  LIMITATION. 
See  Limitation  of  Actions 
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BTAY  OF  EXECUTION. 

See  Executions. 

# 

SURETY. 
See  Bonds,  1,  4.    Principal  and  Surett. 

TAXES. 

1.  Bailrcad  Property.  It  is  the  duty  of  the  proper  officers 
of  a  railroad  company,  whose  road  is  situated  ia  more  than 
one  county,  to  list  under  oath,  for  assessment  and  taxation, 
the  road  bed,  superstructure,  right  of  way,  rolling  stock, 
side  tracks,  telegraph  lines,  furniture  and  fixtures,  and  per- 
sonal property,  belonging  to  such  corporation,  and  transmit 
the  same  to  the  state  auditor,  on  or  before  the  first  day  of 
March  in  each  year.    B.  d  M,  B.  B.  v,  LaneasUr  County, . .    88 

2. .    All  other  property  of  a  railroad  company  is  to  be 

assessed  by  the  assessor  of  the  city,  ward,  or  precinct  in 
which  it  is  situated,  in  the  same  manner  as  is  provided  for 
the  assessment  of  real  estate,  but  land  used  for  necessary 
side  tracks  is  not  subject  to  such  assessment    Id 88 

8.  Sale.  Prior  to  the  passage  of  the  act  of  February  18, 1875, 
[Laws  1875,  p.  96],  a  sale  of  lands  for  taxes,  where  the 
owner  thereof  had  sufficient  personal  property  in  the 
county,  out  of  which  the  taxes  could' have  been  made, 
would  be  without  authority  of  law.  Bieha/rdson  CowUy  «. 
MiUB 118 

4. :    CONDITIONS  OF  SALE.     The  Statute  is  notice  to  a 

purchaser  at  a  tax  sale  of  the  conditions  of  the  sale,  and 
the  treasurer  has  no  authority  to  impose  conditions  or  to  en- 
ter into  stipulations  in  regard  to  the  sale,  not  authorized  by 
law.    Id 118 

5.  :  ACTION  TO  RBOOYEB  PRICE  BID  AT  TAX  SALE.  The  high- 

est  bidder  at  a  tax  sale  may  enforce  his  bid  by  compelling  the 
treasurer  to  issue  a  certificate  of  sale  of  the  land  purchased. 
And  the  treasurer,  in  the  name  of  the  county,  under  the 
provisions  of  section  58  of  the  revenue  law,  may  maintain 
an  action  against  the  highest  bidder  to  recover  the  amount 
of  hisbid.    Id 118 


:    PURCHASE  MONET  MUST  BE  PAID.    A  bidder  cannot 

be  permitted  to  purchase  lands  at  a  delinquent  tax  sale,  and 
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afterwards  treat  the  sale  as  void,  and  reftise  to  pay  the  pur- 
chase money.    Id II5 


The  object  of  the  law  is  to  raise  revenue, 


and  at  the  same  time  protect,  as  far  as  possible,  the  rights 
of  the  owner  of  the  land  by  inviting  competition  at  the  sale. 
Id 119 

8.  :    KBTUBN  OF  LANDS  SOLD.    Scctiou  59  of  the  revcnue 

law  does  not  require  the  treasurer  to  file  the  return  of  lands 
sold  in  the'  clerk's  office  of  his  county  until  the  amount 
bid  therefor  has-been  collected  and  paid.    Id, 119 

9.  Assessment :    ▲uthority  of  freoinct  assessor.    Under 

our  statutes,  a  precinct  assessor  not  only  has  the  authority, 
but  it  is  his  sworn  duty,  to  see  to  it  that  all  property  within 
his  jurisdiction,  liable  to  taxation,  is  entered  on  the  assess- 
ment roll.  Nor  will  the  fact  of  a  sworn  list  having  been 
made  by  the  owner  Justify  the  assessor  in  neglecting  to  as- 
sess property  which  he  knows  has  been  omitted.  Boe  v.  8L 
John ^  139 

10.  Exemption:  timbrract:  constitutional  law.  The 
legislative  act  of  February  13, 1869,  entitled  an  **  Act  to  en- 
courage the  growth  of  timber  and  fruit  trees,"  is  repugnant 
to  the  constitution  of  1875,  and  is  therefore  inoperative ;  and 
all  deductions  made  under  it  from  the  assessments  of  lands 
for  each  acre  planted  and  cultivated  with  forest  and  fruit 
trees,  are  made  without  authority  of  law;  they  are  mere 
nullities,  and  must  be  so  treated  by  the  county  commission- 
ers in  levying  the  necessary  taxes  for  the  current  year.    U. 

P.  B.  B.  V,  Saunders  County 228 

11.  ISqulty  Jurisdiction:  collection  of  taxes,  injunc- 
tion. Ck)urts  of  equity  will  enjoin  the  collection  of  an  er- 
roneous or  illegal  tax,  when  the  enforcement  of  the  assess- 
ment would  lead  to  a  multiplicity  of  suits,  or  produce  irre- 
parable injury,  or  cast  a  cloud  on  title  to  real  estate,  or  when 
the  assessment  on  the  face  of  the  proceedings  is  valid,  and 
requires  extrinsic  evidence  to  show  it  is  invalid,  or  when 
the  officers  transcend  their  authority.  South  PlaUe  Land 
Company  v.Buffalo  County 253 

12.  Equalization :  powers  of  countt  board.  The  county 
commissioners,  acting  as  a  board  of  equalization,  cannot 
raise  the  assessment  on  property  without  giving  notice  to 
the  owner;  and  if  they  do  so  increase  the  assessment  of 
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property  without  notice,  they  act  without  Jurisdiction  of  the 
person  or  subject  matter,  and  their  proceedings  are  void, 
and  of  no  effect.    Id 258 

18.  Precinct  Bonds.  Under  the  act  of  February  15, 1809,  en- 
abling counties,  cities,  and  precincts  to  issue  bonds  to  aid 
in  the  construction  of  bridges  for  public  use,  and  when 
such  bonds  are  issued  in  conformity  with  the  provisions  of 
the  law,  they  are  valid,  and  the  collection  of  taxes,  levied  on 
the  property  of  the  precinct  to  pay  the  interest  thereon,  may 
be  legally  enforced.     Id 253 

14.  In  Cities  of  the  First  Class.  The  '*  act  relative  to 
public  schools  in  cities  of  the  first  class,"  does  not  confer 
power  on  the  board  of  education  to  impose  or  levy  and  col- 
lect taxes  for  school  purposes ;  its  power  is  merely  to  report 
to  the  city  council  an  estimate  of  the  funds  required  for 
the  ensuing  fiscal  year,  and  it  is  the  duty  of  tlie  city  council 
to  levy  and  collect  the  necessary  amount  of  taxes  for  school 
purposes,  the  same  as  other  taxes.  StatSj  w  rel.  School  Dis- 
trict,  V,  Omaha '. 267 

15.  In  Cities  of  the  Second  Class:  tax  fob  street  im- 
FB0VSMENT8.  Cities  of  the  second  class  cannot  levy  a  tax 
for  street  improvements  to  exceed  five  mills  on  the  dollar 
for  any  one  year ;  any  tax  for  street  improvements  in  excess  of 
this  amount  is  illegal  and  void.  Wlieelw  «.  Oity  of  PlaiU- 
mouth 270 

16.  :    SCHOOL  TAXES.     Under  the  act  of  February  15, 

1875,  "relating  to  public  schools  in  cities  of  the  second 
class,*'  the  aggregate  of  school  tax  for  all  school  purposes 
shall  in  no  one  year  exceed  one  per  cent  upon  all  the  taxa- 
ble property  of  the  district    Id 270 

• 

17.  Levy.  The  power  to  levy  a  tax  must  be  clearly  and  dis- 
tinctly given  by  law,  and  if  the  limits  fixed  by  the  statute 
are  transcended  by  levying  a  sum  in  excess  of  that  authorized 
by  law,  such  excess  may  affect  titles  acquired  by  a  sale  of 
the  property  for  such  illegal  tax.  But  this  will  not  excuse 
a  party  praying  for  an  injunction  from  tendering  the  amount 
of  taxes  Justly  due  from  him.  B.  d  M,  H,  B,  v,  York 
County 487 

18.  Injunction.  If  a  portion  of  a  tax  is  legal  and  a  portion 
illegal,  if  the  legal  can  be  separated  from  the  illegal,  an 
injunction  will  not  be  granted  to  restrain  the  collection  of 
the  entire  tax.    Id. 487 
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10.  School  Taxes.  The  act  approved  February  19,  1876,  to 
amend  section  31  and  other  sectionfl  of  the  school  law,  limits 
the  amount  of  school  district  taxes  for  all  purposes  to 
twenty.flve  mills  on  the  dollar  on  the  assessed  valuation  of 
the  properly  of  a  school  district     Jd 487 

30.  Land  Boad  Tax.  Where  a  land  road  tax  of  $4  00  per 
quarter  section  for  the  year  1875  was  levied  before  the  con- 
stitution took  effect— ffeldf  that  such  taxes  were  valid,  being 
expressly  excepted  fh)m  the  provisions  of  the  constitution. 
Id, 487 

TOWN  SITES. 

1.  Towns  on  Public  Lands :  dbbd  fob  lots  how  kxb- 
CUTBD.  Where  a  town  is  located  on  the  public  lands,  the 
mayor  of  the  town,  or  if  there  is  no  mayor,  the  chairman  of 
the  board  of  trustees,  if  the  town  is  incorporated,  and  if  the 
town  is  not  incorporated  the  county  Judge  of  the  county  in 
which  the  town  is  situated,  is  required  to  execute  and  deliver 
to  each  person  who  may  be  legally  entitled  to  the  same,  a 
deed  in  fee  simple  for  the  lot  or  lots  of  such  land  as  the 
party  demanding  the  same  may  be  legally  entitled  to.  Bur- 
bank  «.  BUis 156 

2. :    .  The  municipality  does  not  acquire  the  legal 

title  to  the  site.  It  is  held  by  the  mayor,  chairman  of  the 
board  of  trustees,  or  Judge  of  the  county,  in  trust  for  the  use 
of  the  occupants  of  the  town  and  those  entitled  to  deeds.  Id,  157 

3.  :    .    The  failure  of  the  mayor  to  recite  in  a  deed 

the  authority  under  which  the  Qonveyance  is  made  does 
not  invalidate  the  conveyance.    Id. 157 

4.  Lots:    HOW  ADVBRTiSBD  FOB  BALB.    The  publication  of  the 

notice  provided  for  in  section  four  of  the  act  approved  Nov. 
4, 1858,  is  not  complete  until  thirty  days  e^fter  the  first  day 
of  the  publication  thereof.  Lots  which  remain  unconveyed, 
and  are  fxicarU  and  unoeeupiedj  are  to  be  advertised  and  sold 
after  the  expiration  of  six  months  from  the  time  of  the  com- 
pletion  of  the  publication  of  notice.    Id 157 

TRUSTS. 

1.  Trusts.  Where  a  trust  is  created  and  declared,  it  must  be 
capable  of  being  executed  without  conflicting  with  the  laws 
of  the  state.    MeOleery  «.  AUm '. 81 
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2. .    Where  a  contract  is  made  for  the  sale  of  real  estate, 

equity  considers  the  vendor  as  a  trustee  of  the  purchaser  for 
the  estate  sold,  and  the  purchaser  as  a  trustee  of  the  pur- 
chase money  for  the  vendor.    Darsey  f>.  SaU 400 

8.  .  And  the  trust  in  such  cases  attaches  to  the  land  and 
binds  the  heirs  of  the  vendor.  And  a  subsequent  purchaser 
from  either  the  vendor  or  vendee,  with  notice,  becomes  sub- 
ject to  the  same  equities  as  the  party  would  be  from  whom 
hepurchased.    Id 400 


vxNDOBAimvBNDBB.    Where  a  vcudor  in  puTsuauce 


of  the  contract  has  conveyed  certain  real  estate  to  the 
assignee  of  the  vendee  it  is  questionable  if  a  mere  Judgment 
creditor  or  a  purchaser,  with  notice,  can  question  the  validity 
of  the  trust  created  by  the  contract  of  sale.    Id, 400 

UNITED  STATES. 
Bee  Public  Lahds.    Removal  of  Causes. 

USURY. 

1.  Ustiry.  Where  a  party  contracts  tojpay  18  per  cent  interest 
upon  a  promissory  note  at  the  time  of  its  execution  and 
delivery,  the  contract  will  be  tainted  with  usury,  although 
the  rate  of  interest  is  not  expressed  in  the  note.  Keim  db 
Oo.  «.  Aiiery 54 

2. :  suBBTT  MAT  PLEAD.  A  surcty  may  plead  as  a  de- 
fense to  a  promissory  note,  that  usurious  interest  was  agreed 
upon  by  the  parties  at  the  time  of  the  execution  of  the  note. 
Id. 54 

8.  Amendment  of  answer  upon  a  defense  of  usury  after 
verdict.    Id. 54 

4.  Loans  made  by  building  associations  usurious— when.  Lin- 
eolnB.dbS.  Ass^nv.  Oraham 178 

VENDOR  AND  VENDEE. 

1.  TroBts.  Where  a  contract  is  made  for  the  sale  of  real  estate, 
equity  considers  the  vendor  as  a  trustee  of  the  purchaser  for 
the  estate  sold,  and  the  purchaser  as  a  trustee  of  the  pur- 
chase money  for  the  vendor.    Dorsey  v.  RaU 460 


688  INDEX. 

2.    .    And  the  truBt  in  such  cases  attaches  to  the  land 

and  binds  the  heirs  of  the  vendor.  And  a  sabseqaent  pur- 
chaser from  either  the  vendor  or  vendee,  with  notice, 
becomes  subject  to  the  same  equities  as  the  party  would  be 
from  whom  he  purchased.     Id. 400 

8.  Conveyance.  Where  a  vendor  in  pursuance  of  the  contract 
has  conveyed  certain  real  estate  to  the  assignee  of  the 
vendee  it  is  questionable  if  a  mere  Judgment  creditor  or  a 
purchaser,  with  notice,  can  question  the  validity  of  the 
trust  created  by  the  contract  of  sale.     Id, 460 

VERDICT. 

1.  Practice  :  sbtting  Asms  vbrdict.  Where  there  is  suflBL- 
cient  testimony  to  warrant  a  Jury  in  finding  a  verdict,  it  will 
not  be  set  aside  as  being  contrary  to  the  evidence  simply 
because,  in  the  opinion  of  the  court,  a  preponderance  of  the 
testimony  is  against  it,  it  being  exclusively  the  province  of 
the  Jury  to  weigh  the  evidence,  and  Judge  of  the  credibility 
of  the  witnesses.  But  the  rule  has  no  application  where 
there  is  an  entire  failure  of  proof.    Lea  v.  McL&nnan 143 

WARRANTY. 

1.  Contract :  bbsoission.  Where  a  reaper  is  sold  and  war- 
ranted to  do  good  work,  and  that  if  it  fails  in  this  respect  it 
shall  be  replaced  by  another,  or  be  taken  back  and  the 
money  or  notes  be  returned,  and  it  worked  badly  and  was 
returned  to  and  accepted  by  the  agent  of  the  manufacturers, 
the  failure  of  the  manufacturers,  after  notice  of  the.fact,  to 
put  the  machine  in  good  working  order,  or  to  replace  it  with 
a  good  one,  must  be  taken  as  a  full  acquiescence  on  their 
part  in  the  act  of  their  agent;  and  such  return  of  the  ma- 
chine  to  and  acceptance  of  the  same  by  the  agent,  under 
the  circumstances,  constitute  a  rescission  of  the  sale  con- 
tract, and  entitles  the  purchaser  to  a  return  of  the  money  or 
notes  given  for  the  same.    Itus$ell  d  Co.  o.  Wohler 466 

WITNESSES. 

1.  The  Cross-Ezamination  of  a  witness  should  be  restricted 
to  the  facts  and  circumstances  drawn  out  on  his  direct  ex- 
amination. If  it  is  desired  to  examine  the  witness  upon 
other  matters,  the  party  desiring  such  examination  moil 


INDEX.  589 

make  the  witness  his  owd,  and  call  him  as  such.    Daois  e. 
NeUgh./. 84 

&  ■  But  where  a  witness  has  related  a  portion  of  what 
took  place  at  a  particular  time  or  place,  or  a  part  of  a  par- 
ticular  transaction,  he  may  be  cross-examined  as  to  matters 
showing  the  entire  tramaetian.    Id 84 

See  Pbaotiob,  28.    P&agticb  is  Obiminal  Cabbs,  14, 15, 18. 


"^  - 


/    f 


»v 


W 


rf' 


-;-^>.^ 
-^.i 


2(93  .  17/^ 


V 


m'M 


